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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Hub Group, Inc.,
Opposition No. 91243475
Opposer,
U.S. App. Serial No. 87/102,800

: « FrSHUB

FreightHub, Inc.,

Applicant.

OPPOSITION TO APPLICANT’S MOTION TO EXTEND TIME

Opposer Hub Group, Inc. (“Opposer”) respectfully requests that the Board deny both of
Applicant FreightHub, Inc.’s (“Applicant”) requests for (1) an extension of time to respond to
Opposer’s discovery requests; and (2) a 60-day extension of the entire proceeding schedule.
Applicant has already been granted one extension to respond to Opposer’s discovery requests and
has failed to provide any detailed information for why it needs more time. Moreover, Applicant
has failed to explain why its failure to pursue discovery in this case warrants moving all proceeding
deadlines. In sum, Applicant has failed to show good cause for why it needs either extension. The
Board should deny the motion.

I. Factual Background

Opposer filed its Notice of Opposition on September 6, 2018. (Dkt. 1). Per Applicant’s
own timeline, Opposer served its First Sets of Requests for Production, Interrogatories, and
Requests for Admission on November 16, 2018. (Dkt. 5, Braverman Decl., § 10). Applicant’s

responses were due December 17, 2018.



On December 6, 2018, counsel for Applicant requested a 30-day extension of time to
respond to Opposer’s discovery. (Id., § 10). Per counsel for Applicant, this “would take us well
past X-Mas and New Year’s.” (Id.). Opposer agreed to this first extension--making Applicant’s
responses due January 16, 2019. Applicant also requested to move all proceeding deadlines by 30
days. (Id.,q 14). Opposer did not agree that that request.

On January 10, 2019, after already having nearly two months to respond to Opposer’s
discovery, Applicant requested another 30-day extension. (Id., 9 17). The extension would have
made Opposer’s responses due February 15, 2019--more than 90 days after the discovery was
originally served. Due to the continued delay, Opposer did not agree.

On January 14, 2019, Applicant filed the instant motion for extension of time. (Dkt. 5). In
support of this additional extension, Applicant’s counsel filed a declaration attesting:

e Despite the additional thirty (30) days to respond in full to Opposer’s Discovery
Requests, counsel for Applicant was unable to complete Applicant’s responses.
Specifically, Applicant was unavailable due to negotiating, conducting due
diligence, and closing a financial transaction, as well as unavailable due to the
Christmas holidays and travel, and thus could not assist in the preparation of
discovery responses, including interrogatories and identification of documents
for production. (Id., 9 16).

e Between November 16, 2019 through January 13, 2019, counsel for Applicant
has worked diligently and in good-faith to prepare Applicant’s Discovery
Requests and prepare responses to Opposer’s Discovery Requests. Counsel for
Applicant has finalized Applicant’s Discovery Requests to Opposer and will
contemporaneously serve those Requests, including Applicant’s First Set of
Interrogatories, Applicant’s First Request for Admissions, and Applicant’s First
Request for Document and Things. Nonetheless, Applicant requires additional
time to gather its information and documents to fully respond to Opposer’s
Discovery Requests. (Id., § 19).

As of the time of this filing, Applicant has not responded to Opposer’s First Sets of

Requests for Production, Interrogatories, or Requests for Admission. (Declaration of Anita Marie

Boor (hereinafter “Boor Decl.”), 9 3).



II. Legal Standard

The Board will grant “extensions of time upon motion showing good cause.” Luemme,
Inc. v. D. B. Plus Inc., 53 USPQ2d 1758, 1760-61, 1999 WL 1487604, *2 (TTAB 1999). “[T]he
Board will scrutinize carefully any such motions in determining whether good cause has been
shown, including the diligence of the moving party during the discovery period.” Id. (quotation
omitted).

“Mere unexplained delay in initiating action in an affected time period does not constitute
good cause.” Procyon Pharms. Inc. v. Procyon Biopharma Inc., 61 USPQ2d 1542, 1543-44, 2001
WL 1547898, *2 (TTAB 2001). Similarly, “counsel’s mere assertion of inability to communicate
with his client does not constitute good cause.” Id.

III. Argument

Applicant’s motion does not set forth facts upon which the Board can find good cause for
an extension of Applicant’s discovery response deadline, let alone all deadlines in the proceeding.

The motion and supporting declaration merely state that Applicant “was unavailable” for
an entire two month period due to various unspecified activities like “a financial transaction” and
“travel.” (Dkt. 5, Braverman Decl., ] 16 & 19). Neither the motion nor the declaration provide
“any information with regard to the nature, scale, and timing” of these activities. See Procyon
Pharms., 61 USPQ2d 1542, 1543-44. Such cursory and conclusory allegations cannot show good
cause. See id. (“an assertion that its principal officer was engaged in a ‘rearrangement’ of its
laboratory facilities during the relevant time period - does not articulate sufficient grounds to meet
the good cause standard”); see also Luemme, 53 USPQ2d 1758, 1760-61 (“repeated, vague

assertion [of] extensive travel” insufficient to show good cause).



Further, Applicant is a corporation with, per its Initial Disclosures, more than one principal
(Boor Decl., q 4, Exh. A). Applicant makes no attempt to “explain the unavailability of other
officers or individuals associated with [Applicant] who possessed the requisite knowledge to
participate in the preparation and submission of evidence on its behalf during the assigned
testimony period.” See Procyon Pharms., 61 USPQ2d 1542, 1543-44. For this additional reason,
Applicant has failed to show good cause.

Finally, Applicant has not set forth “what efforts counsel made to contact petitioner during
the critical discovery period; and what difficulties, if any, counsel experienced trying to contact
petitioner.” Luemme, 53 USPQ2d 1758, 1760-61. Without this explanation, Applicant has failed
to satisfy its obligation to show good cause.

IV. Conclusion

Because Applicant has failed to show good cause, Opposer requests that the Board deny
Applicant’s motion and order Applicant to respond fully to Opposer’s discovery requests within

three days of the Board’s order. The proceeding deadlines set by the Board should remain in place.



Dated this 4th day of February, 2019

/Matthew J. Duchemin/
Matthew J. Duchemin
md9@quarles.com

Anita Marie Boor
anita.boor@gquarles.com
Bryce A. Loken
bryce.loken@quarles.com
QUARLES & BRADY LLP
33 East Main Street, Suite 900
Madison, WI 53703

Tel.: 608-251-5000

Fax: 608-251-9166

Counsel for Opposer Hub Group, Inc.



CERTIFICATE OF SERVICE

I hereby certify that on February 4, 2019, I caused a copy of the foregoing document to be
filed through the Board’s ESTTA system and served on counsel of record for FreightHub, Inc. via

e-mail pursuant to agreement by the parties:

Todd Braverman
Pearl Cohen Zedek Latzer Baratz LLP
1500 Broadway, 12th Floor
New York, NY 10036
tm-uspto@pearlcohen.com

/Matthew J. Duchemin/
Matthew J. Duchemin




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Hub Group, Inc.,
Opposition No. 91243475
Opposer,
U.S. App. Serial No. 87/102,800

: « FrSHUB

FreightHub, Inc.,

Applicant.

DECLARATION OF ANITA MARIE BOOR IN SUPPORT OF OPPOSER’S
OPPOSITION TO APPLICANT’S MOTION TO EXTEND TIME

I, ANITA MARIE BOOR, declare:

1. I am an attorney with Quarles & Brady LLP, attorneys for Opposer Hub Group,
Inc. (“Opposer”). Unless otherwise stated, I have knowledge of all facts set forth in this
Declaration, and I would, and could, testify competently thereto if called upon to do so.

2. I submit this Declaration in support of Opposer’s Opposition to Applicant
FreightHub, Inc.’s (“Applicant””) Motion to Extend Time.

3. As of the time of this filing, Applicant has not responded to Opposer’s First Sets of
Requests for Production, Interrogatories, or Requests for Admission, served November 16, 2018.

4. Attached as Exhibit A is a true and correct copy of Applicant’s Initial Disclosures,

dated December 14, 2018.



I DECLARE, under penalty of perjury, that the foregoing is true and correct.
Dated this 4th day of February, 2019.

/Anita Marie Boor/
Anita Marie Boor




CERTIFICATE OF SERVICE

I hereby certify that on February 4, 2019, I caused a copy of the foregoing document to be
filed through the Board’s ESTTA system and served on counsel of record for FreightHub, Inc. via

e-mail pursuant to agreement by the parties:

Todd Braverman
Pearl Cohen Zedek Latzer Baratz LLP
1500 Broadway, 12th Floor
New York, NY 10036
tm-uspto@pearlcohen.com

/Matthew J. Duchemin/
Matthew J. Duchemin




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Hub Group, Inc.,
Opposition No. 91243475
Opposer,
U.S. App. Serial No. 87/102,800

: « FrSHUB

FreightHub, Inc.,

Applicant.

EXHIBIT A
TO
DECLARATION OF ANITA MARIE BOOR IN SUPPORT OF
OPPOSITION TO APPLICANT’S MOTION TO EXTEND TIME




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

HUB GROUP, INC,,
Opposition No. 91243475

FrSHUB

)
)
Opposer, )
) U.S. Trademark Application Serial No.
V. ) 87102800
)
FREIGHTHUB, INC,, ) Mark: FREHUB
)
Applicant. )
)
)

APPLICANT, FREIGHTHUB, INC.’S RULE 26 INITIAL DISCLOSURES

Applicant, FreightHub, Inc., (“Applicant” or “FreightHub”), by and through its counsel,
pursuant to 37 CFR § 2.120 and Rule 26(a)(1) of the Federal Rules of Civil Procedure, hereby makes

the following initial disclosures to Opposer, Hub Group, Inc. (“Opposer” or “Hub Group”).

These disclosures are based on information reasonably available to FreightHub as of this
date. Continuing investigation and discovery may alter these disclosures and/or identify other

potential witnesses, documents, and information.

By making the following disclosures, FreightHub neither represents that it is identifying

every document, tangible thing, or witness possibly relevant to Opposition No. 91243475, nor



waives its right to object to the production of any document or tangible thing disclosed on the basis
of any privilege, the work-product doctrine, relevancy, undue burden, confidentiality, or any other
valid objection. FreightHub’s initial disclosures are also made without in any way waiving: (1) the
right to object on the grounds of competency, privilege, relevancy and materiality, hearsay, or any
other grounds, to the use of such information for any purpose, in whole or in part, at any
subsequent time in this action or in any other action; and (2) the right to object on any and all
grounds, at any time, to any other discovery request or proceeding involving or relating to the

subject matter of these disclosures.

All of the disclosures set forth below are made subject to the above qualifications.

I. Rule 26(a)(1)(A)(i) - Individuals Likely to Have Discoverable Information that
FreightHub May Use to Support Its Claims Except Solely for Impeachment

FreightHub hereby identifies individuals likely to have discoverable information that Hub
Group may use to support its claims or defenses, unless solely for impeachment. FreightHub
reserves the right to supplement or amend its identification of individuals under Rule 26(a)(1)(A), if

necessary, at a later time, or to supplement it through the course of discovery in this proceeding.

For purposes of FreightHub’s Initial Disclosures, the following definitions that shall be set
forth in FreightHub’s First Set of Interrogatories to be served on Hub Group are incorporated by

reference herein.

1. “Applicant” or “FreightHub” means collectively, FreightHub, Inc., and all related
corporate and/or legal entities, including, but not limited to, corporate parents, subsidiaries,
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departments, divisions, and related organizations owned or controlled by, or owning and controlling
FreightHub, FreightHub’s officers, directors, trustees, employees, accountants, bankers, partners,
agents, and/or representatives, including counsel of such entities, successors, predecessors, and

assigns.

2. The terms “Applicant’s Mark,” “Applicant Mark,” and/or “FR8HUB,” shall mean
the letter string “FR8HUB,” and/or the matk covered by U.S. Trademark Application Serial No.

87102800, as depicted below:

FroHUB

3. “Opposer” or “Hub Group” means collectively, Hub Group, Inc., and all related
corporate and/or legal entities, including, but not limited to, Hub Group Trucking, Inc., Mode
Transportation, Hub City Terminals, Inc., HGNA Group de Mexico, S. de RL de C.V., Quality
Services of Kansas, LLLC, Hub Group Ohio, LLC, Hub Group Portland L.L..C, Hub Group North
Central, LL.C, Hub Group Canada Inc., Unyson Logistics Inc., Quality Services of Illinois, Inc., Hub
Group Boston, LLC, Hub Group Golden Gate, LLC, Quality Services of Georgia, L.L..C, Hub
Group Pittsburgh, LL.C, Hub Group St. Louis, LLC, Hub Group Kansas City, LLC, Hub City Texas
LP, Hub Group Mid-Atlantic LL.C, Hub City Los Angeles, LLC, Hub Group Atlanta, LL.C, Hub

Group Indianapolis, LLC, Quality Services LLC, Hub Group Cleveland, LLC, Hub Group New



York-New Jersey, LLC, corporate parents, subsidiaries, departments, divisions, and related

organizations owned or controlled by, or owning and controlling, Opposer, Opposer’s officers,

directors, trustees, employees, accountants, bankers, pattners, agents, and/or representatives,

including counsel of such entities, successors, predecessors, and assigns.

4. The terms “Opposet’s Marks” and/or “Opposer Mark” shall mean tradematrks,

service marks, designations of origin, names, designs, abbreviations, stylizations, domain names,

marks which Opposer claims to own, have used, licenses, licensed, assigned, transferred, and/or

filed federal trademark applications therefor, including, but not limited to, the following:

j-

US.

US.

US.

US.

US.

US.

US.

US.

US.

US.

Registration No. 1997149, owned by Hub Group;
Registration No. 2604197, owned by Hub Group;
Registration No. 4746318, owned by Hub Group;
Registration No. 4949945, owned by Hub Group;
Registration No. 4949946, owned by Hub Group;
Registration No. 5487111, owned by Hub Group;
Registration No. 5587286, owned by Hub Group;
Registration No. 5587287, owned by Hub Group;
Application No. 87464706, owned by Hub Group;

Application No. 87/464,722, owned by Hub Group;

In accordance with the above, individuals likely to have discoverable information that

FreightHub may use to support its claims or defenses, unless solely for impeachment, include, but

not limited to, the following:



Name Contact Information Subjects of Information Known
Ohad Axelrod, c/o Peatl Cohen Zedek Mr. Axelrod has knowledge and
Chief Executive Officer, Latzer Baratz LLP, information relating to FreightHub’s
FreightHub, Inc. 1500 Broadway, 12th Floor | adoption, use, and ownership of
New York, NY 10036 FreightHub’s Marks; the marketing,
(6406) 878-0820 advertising, sale, and provision of
tm-uspto@peatlcohen.com | goods and services in connection with
FreightHub’s Marks; and FreightHub’s
corporate structure, organization, and
ownership.
Lisa Webb, c/o Peatl Cohen Zedek Ms. Webb has knowledge and
CIO Latzer Baratz LLP, information relevant to the selection

Corporate Representative
FreightHub, Inc.

1500 Broadway, 12th Floor
New York, NY 10036
(646) 878-0820
tm-uspto@peatlcohen.com

and adoption of FreightHub’s Marks;
FreightHub’s actual or contemplated
use of FreightHub’s Marks;
FreightHub’s goods and services,
markets, purchasers, consumers,
competitors; the past, current, and/or
contemplated marketing, advertising,
sale and provision of FreightHub’s
goods and services; instances of
confusion with respect to
FreightHub’s Marks or with any third-
party mark; the prosecution of
FreightHub’s Marks in the United
States; correspondence with the United
States Patent & Trademark Office, and
the Trademark Trial & Appeal Board,;
and communications relating to
FreightHub’s Marks.

Douglas Beck, Executive
Vice President, Secretary,
and General Counsel of
Hub Group, Inc.

c/o Quatrles & Brady, LLP,
33 East Main Street, Suite
900, Madison, WI 53703

On information and belief, Mr. Beck
has knowledge of Hub Group’s
adoption, use, and ownership of Hub
Group’s Marks, including the
prosecution of Hub Group’s Marks in
the United States and throughout the
world; ex parte and inter partes matters
relating to Hub Group’s Marks;
settlement, co-existence, and other
agreements; enforcement, protection,
and defense of Hub Group’s Marks




relating to third-parties throughout the
United States and the world; and
correspondence with the United States
Patent & Trademark Office,
Trademark Trial & Appeal Board, and
foreign trademark associates

David P Yeager, CEO,
Hub Group, Inc.

c/o Quatrles & Brady, LLP,
33 East Main Street, Suite
900, Madison, WI 53703

On information and belief, Mr. Yeager
and/or one or more corporate
representatives of Hub Group have
knowledge and information relevant to
Hub Group’s corporate structure,
organization, and ownership; Hub
Group’s selection and adoption of
Hub Group’s Marks; the Hub Group’s
actual or contemplated use of Hub
Group’s Marks; Hub Group’s goods
and services, markets, purchasers,
consumers, competitors; the past,
current, and/or contemplated
marketing, advertising, sale and
provision of the Hub Group’s goods
and services; instances of actual
confusion with respect to
FreightHub’s Marks or any third-party
mark; the prosecution of Hub Group’s
Marks in the United States;
correspondence with the United States
Patent & Trademark Office, and the
Trademark Trial & Appeal Board; and
communications relating to Hub
Group’s Marks.

5. FreightHub further identifies the following individuals as those likely to have

discoverable information that FreightHub may use to support its claims:

a. Any person with knowledge of relevant facts who is identified through

further investigation or discovery;




b. Any person identified by FreightHub and/or Hub Group in their
respective disclosures and discovery responses;

C. Any person identified as an expert by FreightHub and/or Hub Group;

d. Any person identified in a document produced by FreightHub and/or
Hub Group; and

e. Any person needed to authenticate any document.

FreightHub further states that its investigation of the facts in this case is continuing,
FreightHub expressly reserves its right to supplement or amend the foregoing disclosures, if
necessary, at a later time, or to supplement it through the course of discovery in this proceeding and
to call as witnesses additional persons if FreightHub learns such persons have knowledge of relevant
matters during the course of its investigation and discovery of this action. FreightHub further
reserves its right to assert any and all applicable privileges with respect to any information or
potential testimony identified in this disclosure.

IL. Rule 26(a)(1)(A)(ii): Documents and Things that FreightHub May Use to Support Its
Claims Except Solely for Impeachment

The documents, data compilations, and tangible things that FreightHub may use to support
its claims or defenses, unless solely for impeachment, include the following,.
1. Representative documents evidencing FreightHub’s adoption, searching, ownership,

use, and registration of FreightHub’s Marks;

2. Representative documents concerning products and services sold in connection with
or under FreightHub’s Marks, including the channels of trade in which they are marketed and sold,

the customers to whom they are marketed and sold, and the products and services involved,;

7



3. Representative advertising, marketing, and promotional materials for FreightHub’s

Marks;.

4, Representative documents evidencing the sales and commercial success of the

products and services sold in connection with or under FreightHub’s Marks;.

5. File history and correspondence to and from the U.S. Patent & Trademark Office

(“USPTO”) relating to FreightHub’s Marks;

6. File histories and correspondence to and from the USPTO relating to Hub Group’s

Marks;

7. File Histories and correspondence to and from the USPTO relating to relevant third-

party marks;

8. All documents filed with or received from the Trademark Trial & Appeal Board
(“TTAB”) in connection with Opposition No. 91243475; Hub Group’s Marks; and relevant third-

party marks;

9. Representative excerpts, screenshots, and copies of Hub Group’s and relevant third-

party’s web sites, marketing, advertising, and promotional materials;

10. Representative dictionaries, documents, web sites, screenshots, online material,
electronic documents, and documents relied upon by experts relating to the terms “HUB” and

“GROUP;” and

11. Any documents relied upon by an expert.



FreightHub further states that its investigation of the facts in this case is continuing.
FreightHub expressly reserves its right to supplement or amend the foregoing disclosures, if
necessary, at a later time, or to supplement it through the course of discovery in this proceeding.
FreightHub further reserves its right to assert any and all applicable privileges with respect to any

documents and things identified in this disclosure.

III.  Rule 26(a)(1)(A)(iii): Computation of Each Category of Damages Claimed by the
Disclosing Party

FreightHub believes that this provision of the Federal Rules is inapplicable to the current

proceeding as FreightHub is not seeking any monetary damages in this proceeding.

Iv. Rule 26(a)(1)(A)(iv): Insurance Agreements

FreightHub believes that this provision of the Federal Rules is inapplicable as the Hub
Group has made no claims against FreightHub so that there can be no judgment under which any
person carrying on an insurance business may be liable to satisfy part or all of a judgment against
FreightHub which may be entered in this action or to indemnify or reimburse for payments made to

satisfy such a judgment.



Dated: December 14, 2018 Respectfully submitted,
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Todd Braverman, Esq.

Pearl Cohen Zedek Latzer Baratz LLP
1500 Broadway, 12" Floor

New York, New York 10036

(646) 878-0820

Attorneys for Applicant, FreightHub, Inc.



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

HUB GROUP, INC,,
Opposition No. 91243475

)
)
Opposer, )
) U.S. Trademark Application Serial No.
V. ) 87102800
)
FREIGHTHUB, INC,, ) Mark: FRSHUB
)
Applicant. ) F 8 B
' FreH
)
___________________________ X
CERTIFICATE OF SERVICE

I hereby certify that a true and complete copy of the foregoing FREIGHTHUB'S RULE 26(a)(1)
INITIAL DISCLOSURES was served by e-mailed to Counsel for Opposer, Hub Group, Inc.,
Anita Marie Boor, Esq, QUARLES & BRADY LLP, 33 East Main Street, Suite 900, Madison, W1
53703, at the following e-mail address: anita.boor@quatles.com.

Dated: December 14, 2018 Respectfully submitted,
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Todd Braverman, Esq.

Pearl Cohen Zedek Latzer Baratz LLP
1500 Broadway, 12" Floor

New York, New York 10036

(646) 878-0820

Attorneys for Applicant, FreightHub, Inc.
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