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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

HUB GROUP, INC,,
Opposition No. 91243475

FrSHUB

)
)
Opposer, )
) U.S. Trademark Application Serial No.
V. ) 87102800
)
FREIGHTHUB, INC,, ) Mark: FREHUB
)
Applicant. )
)
)

APPLICANT’S MOTION TO EXTEND TIME TO RESPOND TO OPPOSER’S
DISCOVERY REQUESTS AND EXTEND THE TTAB TRIAL SCHEDULE
WITHOUT CONSENT

Pursuant to 37 C.F.R. § 2.120(a)(3), 37 C.F.R. § 2.120(2)(2)(iv), and Fed. R. Civ. P. 6(b),
Applicant, FreightHub, Inc., (“Applicant” or “FreightHub”), by and through its counsel, hereby
respectfully moves for an order: (i) granting Applicant a limited extension of time to respond to
Opposer, Hub Group, Inc. (“Opposer” or “Hub Group”) Discovery Requests, including
Opposer’s First Set of Interrogatories, Opposer’s First Request for Admissions, and Opposet’s
First Request for Document and Things, served on Applicant on November 16, 2018; and (ii)
extending and resetting the discovery period and all subsequent discovery and trial dates in the
above captioned proceeding by sixty (60) days from the dates listed in the TTAB Order dated

September 6, 2018, in accordance with the below revised trial schedule as follows:



Time to Answer CLOSED

Deadline for Discovery Conference CLOSED
Discovery Opens CLOSED
Initial Disclosures Due CLOSED
Expert Disclosutes Due 6/13/2019
Discovery Closes 7/13/2019
Plaintiff's Pretrial Disclosures Due 8/27/2019
Plaintiff's 30-day Trial Period Ends 10/11/2019
Defendant's Pretrial Disclosures Due 10/26/2019
Defendant's 30-day Trial Period Ends 12/10/2019
Plaintiff's Rebuttal Disclosures Due 12/25/2019
Plaintiff's 15-day Rebuttal Period Ends 1/24/2020
Plaintiff's Opening Brief Due 3/24/2020
Defendant's Brief Due 4/23/2020
Plaintiff's Reply Brief Due 5/8/2020
Request for Oral Hearing (option) Due 5/18/2020

This is the first request for an extension of time filed with the TTAB by either party after
Opposer’s filing the Notice of Opposition against Applicant.

Counsel for Opposer does not consent to Applicant’s requested extension of time.



Applicant’s Motion for Extension of Time to Respond to Opposer’s Discovery Requests
and Extending the Discovery deadline and TTAB Trial Schedule is made in good faith, good cause,
and not for purposes of delay or prejudicing Opposer based upon the following: Applicant, without
delay or extension: (a) timely filed its Answer to Opposer’s Notice of Opposition; (b) timely
attended the Discovery Conference and discussed settlement proposals with counsel for Opposer;
(c) prepared and served its Initial Disclosures on Opposer; and (d) has been in communication with
counsel for Opposer concerning settlement proposals and discovery matters, including this
proposed extension of time to respond.

37 C.F.R. § 2.120(a)(2)(iv) states that “limited extensions of the discovery period may be
granted upon stipulation of the parties approved by the Board, or upon motion granted by the
Board, or by order of the Board.”

Additionally, the TTAB may liberally grant extensions “so long as the moving party has not
been guilty of negligence or bad faith and the privilege of extensions is not abused.” American
Vitamin Prods., Inc. v. Dowbrands Inc., 22 U.S.P.Q.2d 1313 (TTAB 1992) (standard for allowing
extensions of prescribed periods is good cause).

Applicant has good cause for requesting an extension. See Fed. R. Civ. P. 6(b); TMBP §509.
Between November 16, 2019 through January 13, 2019, counsel for Applicant has worked diligently,
without delay, and in good-faith to prepare Applicant’s Discovery Requests and prepare responses
to Opposer’s Discovery Requests. Counsel for Applicant has finalized Applicant’s Discovery
Requests and will contemporaneously serve Applicant’s First Set of Interrogatories, Applicant’s First
Request for Admissions, and Applicant’s First Request for Document and Things on Opposer.

Nonetheless, due to the holidays, Applicant’s travel, and Applicant’s negotiating, conducting
due diligence, and closing a financing transaction, Applicant requires a limited extension of time to
completely gather its information and documents and consult with counsel to fully respond to

Opposer’s Discovery Requests.



Applicant’s Motion to Extend comes eatly in the Discovery period, does not prejudice
Opposer from conducting follow-up discovery, and does not extend beyond the current discovery
closing deadline. 37 C.F.R. § 2.120(a)(3) states that, “the time to respond [to interrogatories,
requests for production of documents and things, and requests for admission] may be extended
upon stipulation of the parties, or upon motion granted by the Board, or by order of the Board, but
the response may not be due later than the close of discovery.”

According to the current TTAB Trial Schedule, Discovery does not close until May 14, 2019.
Thus, Applicant is not requesting extensions beyond the current discovery deadline; but merely
requesting a limited extension early on in the discovery phase. Moreover, the TTAB granting of
such limited extension would not prejudice Opposer from conducting “follow-up" discovery or
depositions. Similarly, the TTAB granting the Motion for Request of Extension of the TTAB Trial
Schedule will allow Applicant to conduct follow-up discovery and depositions.

Opposer rejected Applicant’s request for consent to extend the time for Applicant to
respond to Opposer’s Discovery Requests on January 11, 2019. While Applicant would prefer
Opposet’s consent, cooperation, and courtesy, Opposer’s denial of consent forces Applicant to
request intervention of the TTAB to grant Applicant’s Motion for Extension. Accordingly,
Applicant has not secured the express consent of all parties to this proceeding for the extension and
resetting of dates requested herein.

In support of Applicant’s Motion, counsel for Applicant attaches the Declaration of Todd
Braverman in Support of Applicant’s Motion to Extend Time to Respond to Opposer’s Discovery

Requests and Extend the TTAB Trial Schedule Without Consent.



Applicant has demonstrated good cause for an extension of the time to respond to
Opposer’s Discovery Requests and extension of the Discovery period and TTAB Trial Schedule.
Applicant is not guilty of negligence, intentional delay, lack of diligence, bad faith, or abused the
privilege of extensions. For these reasons, the TTAB should grant Applicant’s Motion to Extend
Time to Respond to Opposer’s Discovery Requests and Extend the TTAB Trial Schedule without
Opposer’s Consent.

Applicant has good cause for requesting an extension Without consent. See Fed. R. Civ. P.
6(b); TMBP §5009.

Dated: New York, New York Respectfully submitted,
January 14, 2019
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Todd Braverman, Esq.

Pearl Cohen Zedek Latzer Baratz LLP
1500 Broadway, 12" Floor

New York, New York 10036

(646) 878-0820

Attorneys for Applicant, FreightHub, Inc.



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

HUB GROUP, INC,,
Opposition No. 91243475

)
)
)
Opposer, ) U.S. Trademark Application Serial No.
) 87102800
V. )
)  Mark: FRSHUB
FREIGHTHUB, INC,, )
)
 Fr6HUB
Applicant. )
___________________________ X
CERTIFICATE OF SERVICE

I hereby certify that a true and complete copy of the foregoing APPLICANT’S MOTION TO
EXTEND TIME TO RESPOND TO OPPOSER’S DISCOVERY REQUESTS AND
EXTEND THE TTAB TRIAL SCHEDULE WITHOUT CONSENT AND
DECLARATION OF TODD BRAVERMAN was served by e-mailed to Counsel for Opposer,
Hub Group, Inc., Anita Marie Boor, Esq, QUARLES & BRADY LLP, 33 East Main Street, Suite
900, Madison, WI 53703, at the following e-mail address: anita.boor@quatles.com.

Dated: New York, New York Respectfully submitted,
January 14, 2019

///,#-6'744/{ -I/—ﬁ'irwvm-..--..m«p;ﬂ_

Todd Braverman, Esq.

Pearl Cohen Zedek Latzer Baratz LLP
1500 Broadway, 12" Floor

New York, New York 10036

(646) 878-0820

Attorneys for Applicant, FreightHub, Inc.



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

HUB GROUP, INC,,
Opposition No. 91243475

FrSHUB

)
)
Opposer, )
) U.S. Trademark Application Serial No.
V. ) 87102800
)
FREIGHTHUB, INC,, ) Mark: FREHUB
)
Applicant. )
)
)

DECLARATION OF TODD BRAVERMAN IN SUPPORT OF APPLICANT’S
MOTION TO EXTEND TIME TO RESPOND TO OPPOSER’S DISCOVERY
REQUESTS AND EXTEND THE TTAB TRIAL SCHEDULE
WITHOUT CONSENT

I, TODD BRAVERMAN, hereby declare as follows:

1. I am a partner at Pearl Cohen Zedek Latzer Baratz LLP, counsel to Applicant,
FreightHub, Inc. I am a member in good standing of the New York bar. I submit this declaration
in support of Applicant’s Motion to Extend Time to Respond to Opposer’s Discovery Requests and
Extend the TTAB Trial Schedule Without Consent.

2. Opposer filed Opposition No. 91243475 on September 6, 2018 with the TTAB

against Applicant’s U.S. Trademark Application Serial No. 87102800, FRSHUB DESIGN mark, as

FrSHUB

depicted below:



3. The TTAB served the Notice of Institution on Applicant on September 6, 2018
commencing Opposition No. 91243475 and setting October 16, 2018 as the deadline for Applicant
to file Applicant’s Answer with the TTAB and serve its Answer on Opposer.

4. On October 8, 2018, Applicant filed its Answer with the TTAB and served its
Answer on Opposer.

5. The TTAB set November 15, 2018 as the deadline for Applicant and Opposer to
hold the Discovery Conference.

6. Soon after filing Applicant’s Answer, Opposet’s counsel contacted Applicant’s
counsel via telephone and then via e-mail. Opposer’s counsel sent the following via e-mail on

October 24, 2018:

“I think it would be beneficial for the two of us to discuss the scope of the
parties' dispute and our clients' respective positions. Hub Group has
legitimate concerns about FreightHub's application to register FRSHUB.
The mark is confusingly similar to Hub Group's long-standing HUB marks
and the applied-for goods and services significantly overlap with those that
Hub Group has been providing for decades. There is a small window of
opportunity to discuss a potential resolution before incurring the expense
and inconvenience of discovery. Hence, I would like your thoughts on the
matter.”

7. On October 24, 2018, counsel for Applicant responded to counsel for Opposer as
follows:

Yes, please set-up a conference call; however, if you are asking our client to abandon
their mark and migrate to an alternative, then really no need for a call at this time
until we set up the Settlement/Discovery Conference by November 15, 2018 — the
Ides of November. If our call is to discuss a reasonable settlement/co-existence,
then OK. For example, our client would be willing to not use THE or GROUP with
their mark. Also, as a former Examining Attorney, I come to the opposite
conclusion that “[TThe mark is confusingly similar to Hub Group's long-standing
HUB marks.”



hub

fhabl «

TICHIT

1. the central part of a whael, rotating on or-with the axle, and from which the spokes radiate
Syhcyis pivol, s fulcrum, canter, middie

e hub ol e whees”

2. the sffaciive conter of an aclivity, region, or network.
“the city has alwisys boan Ihe linancial hub of he coniry”
synonyirs center, core hearl, middle focus focal point, centml pont, nucleus. kemel nerve
center, polastar
e hub of famely life®

A transport hub (also transport interchange) is a
place where passengers and cargo are exchanged
between vehicles or/and between transport modes.
Public transport hubs include train stations, rapid
transit stations, bus stops, tram stop, airports and
ferry slips.

Transport hub - Wikipedia
https://en.wikipedia.org/wiki/Transport_hub

8. Counsel for Opposer responded on October 24, 2019 as follows:

In light of your response, it does not appear that settlement talks would be
productive at this time. Please provide your availability for our discovery
conference.

9. Counsel for Applicant and Opposer held the Discovery Conference via telephone on
November 9, 2018 and discussed Applicant’s fields of use and potential distinction between
Applicant’s and Opposer’s marks, goods and services, customers, and channels of trade. Applicant’s
counsel agreed to discuss with Applicant potential avenues of settlement.

10. On November 16, 2018, Opposer served on Applicant its Initial Disclosures and
Opposer’s Discovery Requests, including, Opposer’s First Set of Interrogatories, Opposer’s First
Request for Admissions, and Opposer’s First Request for Document and Things.

11. After holding the Discovery Conference and receiving Opposer’s Discovery

requests, counsel for Applicant corresponded and held conference calls with Applicant to discuss

preparing its Initial Disclosures and commence review and gathering documents to prepare timely



responses to Opposer’s Discovery Requests within the thirty (30) days after service of Opposer’s
Discovery Requests.

12. Due to the Thanksgiving holidays, Applicant’s travel, and Applicant’s negotiating
and closing of a financing transaction, counsel for Applicant was not able to contact counsel for
Opposer, via e-mail, until December 6, 2018, as follows:

“We are finalizing our Initial Disclosure document and Discovery Requests
to be served on Hub Group. We are currently waiting for our client to
review and provide feedback on Hub Group’s discovery, as well as
comments on our discovery requests. As a courtesy (which of course will
always be reciprocated), we would appreciate an additional thirty (30) days to
prepare our responses. That would take us well past X-Mas and New Year’s.
Please advise and indicate whether you require any formal stipulation /
consent to update the TTAB Trial Schedule.”

13. Counsel for Opposer responded on December 10, 2018 as follows:

“Hub Group agrees to a 30-day extension for Freight Hub to serve its
discovery responses, provided that Freight Hub agrees that Hub Group has
the same amount of time—060 days—to respond to Freight Hub's first sets of
discovery. Please confirm.”

14. Counsel for Applicant, after confirming the above with counsel for Opposer, then
asked whether Opposer consents to also moving the TTAB Schedule by thirty (30) days; however,
counsel for Opposer indicated that “No, Hub Group has not authorized me to agree to any
stipulation to move the deadlines.”

15. On December 14, 2018, Applicant served its Initial Disclosures, due by the
December 15, 2019 TTAB Trial Schedule deadline, on Opposer .

16. Despite the additional thirty (30) days to respond in full to Opposer’s Discovery
Requests, counsel for Applicant was unable to complete Applicant’s responses. Specifically,

Applicant was unavailable due to negotiating, conducting due diligence, and closing a financial

transaction, as well as unavailable due to the Christmas holidays and travel, and thus could not assist



in the preparation of discovery responses, including interrogatories and identification of documents
for production.
17. On January 10, 2019, Counsel for Applicant, aware of the upcoming deadline to

respond to Opposer’s Discovery Requests, wrote to counsel for Opposer as follows:

“We are finalizing our Responses to The Hub Group Discovery Requests;

however, we request another 30 (30) days [with reciprocity of course] to

respond. FR8HUB?’s corporate representative only recently returned to his

offices from the holidays/vacation and we ate only just received his initial

responses.”

We will agree not to send FRSHUB Discovery Requests to you until we have
provided our responses as a sign of good-faith on FREHUB’s part.

Please advise and indicate whether you require any formal
stipulation/consent to update the TTAB Trial Schedule. Please also confirm
our deadline.

18. On January 11, 2019, the Friday before Applicant’s responses were due on January
15, 2019, counsel for Opposer sent an e-mail stating, “[W]e have not received authority from our
client to further extend any of the deadlines in this proceeding. We have forwarded the request to
our client, however, and will keep you apprised of any updates.” Counsel for Applicant responded,
“|A]cknowledged with thanks. We will proceed accordingly.”

19. Between November 16, 2019 through January 13, 2019, counsel for Applicant has
worked diligently and in good-faith to prepare Applicant’s Discovery Requests and prepare
responses to Opposer’s Discovery Requests. Counsel for Applicant has finalized Applicant’s
Discovery Requests to Opposer and will contemporaneously serve those Requests, including
Applicant’s First Set of Interrogatories, Applicant’s First Request for Admissions, and Applicant’s

First Request for Document and Things. Nonetheless, Applicant requires additional time to gather

its information and documents to fully respond to Opposer’s Discovery Requests.



20. According to the current TTAB Trial Schedule, Discovery does not close until
May 14, 2019. Thus, Applicant is not requesting a last-minute extension to respond to
Opposer’s Discovery Requests that go beyond the current discovery deadline.

21. In addition, Applicant’s Request for Extension of the TTAB Trial Schedule by
sixty (60) days early on in the Discovery period allows Applicant to conduct its own follow-up
discovery and depositions that will not go beyond the revised TTAB Trial Schedule.

22. Further, Applicant’s Motion for Extension is not for purpose of delay based
upon Applicant, without delay or extension: (a) timely filing its Answer to Opposer’s Notice of
Opposition; (b) timely attending the Discovery Conference; and (c) timely preparing and
serving its Initial Disclosures on Opposer.

23. While Applicant would prefer Opposer’s consent, cooperation, and courtesy,
Opposer denying consent forces Applicant to request intervention of the TTAB and to grant
Applicant’s Motion for Extension.

I declare that the foregoing statements made by me are true. I am aware that, if any of

the foregoing statements made by me are willfully false, I am subject to punishment.

Dated: January 14, 2019 Respectfully submitted,

///,#-6'744/{ -I/—ﬁ'irwvm-..--..m«p;ﬂ_

Todd Braverman, Esq.

Pearl Cohen Zedek Latzer Baratz LLP
1500 Broadway, 12" Floor

New York, New York 10036

(646) 878-0820

Attorneys for Applicant, FreightHub, Inc.



