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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Hub Group, Inc.,
Opposition No. 91243475
Opposer,
U.S. App. Serial No. 87/102,800

V.
v FrOHUB
FreightHub, Inc.,

Applicant.

OPPOSER HUB GROUP, INC.’S REPLY IN SUPPORT OF ITS MOTION TO COMPEL
DISCOVERY FROM APPLICANT FREIGHTHUB, INC.

FreightHub, Inc.’s (“FreightHub”’) opposition brief confirms that FreightHub has failed to
respond to the vast majority of Hub Group, Inc.’s (“Hub Group”) discovery requests, despite Hub
Group’s repeated efforts to resolve this dispute without the Board’s intervention. FreightHub does
not dispute that Hub Group served its discovery requests almost two years ago and that Hub Group
informed FreightHub that its responses were deficient on at least four separate occasions.
FreightHub offers a litany of excuses in its opposition to this Motion. Each fails.

First, FreightHub has not “thoroughly cooperated” with Hub Group’s discovery requests.
FreightHub served its incomplete discovery responses on May 13, 2019. (ESTTA No. 21,
Declaration of Michael William Carwin (“Carwin Decl.”) at { 7, Ex. B). Shortly thereafter, Hub
Group sent FreightHub an email in which it identified deficiencies in FreightHub’s responses and
document production. (Id. at | 9, Ex. C). FreightHub refused to supplement its responses. (/d.).
FreightHub claims the parties agreed FreightHub need only answer three of the twenty-four served
interrogatories. (Opp. at 5). This mischaracterizes the agreement, which staggered the discovery.

(See Mot. at 3-4).
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After a suspension in the proceeding, Hub Group sent FreightHub a deficiency letter on
July 29, 2020, renewing its position and again identifying the deficiencies. (ESTTA No. 21,
Carwin Decl. at | 11, Ex. D). FreightHub again refused to supplement its responses. (Id. at | 12).
Hub Group then emailed FreightHub on September 2, 2020 in which it requested a meet and
confer. (Id. at | 13). FreightHub again refused to supplement its responses. (/d.). FreightHub
simply has failed to cooperate in discovery.

Second, Hub Group did not delay in making its dispute known, or in seeking the Board’s
help as a last resort. FreightHub misstates the law governing motions to compel. FreightHub
erroneously claims that Rule 37 of the Federal Rules of Civil Procedure requires that “any such
motion to compel must be filed and served within 30 days of the act or omission in discovery.”
See Opp. at 3 (emphasis added). Rule 37 does not impose any timeframe for bringing a motion to
compel, much less a 30-day requirement. FreightHub’s reliance on Thompson Auto. Labs, Inc. v.
Ill. Tool Works Inc., No. 5:15-CV-282-FL, 2017 WL 9802759 (E.D.N.C. Dec. 11, 2017) to
misrepresent the rule is also misplaced. In Thompson, the court issued a Case Management Order
that stated motions to compel must be brought “within 30 days” of a discovery dispute. 2017 WL
9802759, at *3. The court determined that the plaintiff’s motion to compel was tardy because it
was outside of this 30-day window. Id. Here, there is no order requiring the parties to bring a
motion to compel “within 30 days.” Thus, Thompson is wholly inapplicable.

Nevertheless, to the extent there was a “delay,” the delay resulted from the agreed-upon
suspension of the proceeding pending settlement negotiations. This proceeding was suspended
from June 14, 2019 to June 16, 2020—roughly the entire window within which FreightHub argues
Hub Group should have filed its motion to compel. Moreover, Hub Group made good faith efforts

to resolve this discovery dispute—both before and after the suspension—without the Board’s
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involvement, which is required by the rules and is not unreasonable delay. See Ayers v. Continental
Cas. Co., 240 F.R.D. 216, 225 (N.D. W. Va. 2007) (finding that a delay is excusable when the
facts show an effort to avoid bringing a motion to compel to the Court because “counsel should
not be faulted for complying with the Rules™).

Hub Group has engaged in significant and repeated good faith efforts to resolve this
discovery dispute before it filed its motion to compel. As discussed above and in Hub Group’s
Motion to Compel (ESTTA No. 21), Hub Group’s counsel sent numerous emails and a deficiency
letter to FreightHub. (Mot. at 3—4). FreightHub refused to cooperate with Hub Group to resolve
this dispute. (1d.).

Third, contrary to FreightHub’s characterization (Opp. 5-6), Hub Group’s discovery
requests are not overbroad or unduly burdensome (even for a reported “start-up company”) and
seek relevant information that is routine for any trademark opposition. For example, Hub Group’s
requests seek FreightHub’s customer list (ESTTA No. 21, Ex. A, Interrogatory No. 4 and Request
for Production No. 12); FreightHub’s sales materials (Id., Ex. A, Request for Production No. 9);
and FreightHub’s promotional materials (/d., Ex. A, Request for Production No. 11).

FreightHub seems to believe that it can pick and choose the requests to which it may
respond, but it is not appropriate for FreightHub to decide which requests it deems “most relevant”
and answer only those. (Opp. 7). As it stands, FreightHub has provided documents consisting
almost entirely of documents that can be downloaded from the internet, including screenshots of
publicly accessible applications, screenshots of FreightHub’s website and social media accounts,
USPTO file histories for various trademark registrations, and filings from the opposition against
FreightHub, Gmb. (ESTTA No. 21, Carwin Decl. at | 8). The only nonpublicly accessible

document is a cease and desist letter to FreightHub, Gmb. (Id.). This neglects large swaths of Hub
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Group’s requests. The lack of information unfairly prejudices Hub Group’s ability to litigate this
proceeding.

Fourth, the fact that Hub Group has yet to respond to FreightHub’s discovery requests has
no bearing on the present Motion to Compel. If FreightHub legitimately believed Hub Group failed
to meet its discovery obligations, it should have requested a meet and confer. See Trademark Rule
2.120(e)(1), 37 CFR § 2.120(e)(1). It did not. Nor did it file its own motion to compel.

In any event, the parties’ conduct indicates that Hub Group has not missed any deadline to
respond to FreightHub’s discovery requests. Based on the timing of the parties’ discovery requests,
Hub Group’s deadline must fall after FreightHub’s deadline—a deadline which FreightHub insists
it has not missed due to the proceeding’s now-lifted suspension.

In sum, FreightHub failed to meet its discovery obligations despite Hub Group’s repeated
efforts to resolve this dispute without the Board’s intervention. Hub Group respectfully requests
that the Board grant Hub Group’s Motion to Compel and reset the schedule with sufficient time
for Hub Group to follow-up on the discovery responses and pursue additional discovery if

necessary.

Dated: October 19, 2020 /Matthew J. Duchemin/
Matthew J. Duchemin
md9@quarles.com
Anita Marie Boor
anita.boor(@quarles.com
QUARLES & BRADY LLP
33 East Main Street, Suite 900
Madison, WI 53703
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Michael W. Carwin
michael.carwin@quarles.com
QUARLES & BRADY LLP

300 N. LaSalle Street, Suite 4000
Chicago, Illinois 60654

Counsel for Opposer Hub Group, Inc.
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CERTIFICATE OF SERVICE

I hereby certify that on October 19, 2020, I caused a copy of the foregoing document to be
filed through the Board’s ESTTA system and served on counsel of record for FreightHub, Inc. via

e-mail pursuant to agreement by the parties:

Todd Braverman
Pearl Cohen Zedek Latzer Baratz LLP
1500 Broadway, 12th Floor
New York, NY 10036
tbraverman(@pearlcohen.com
tm-uspto@pearlcohen.com

/Matthew J. Duchemin/
Matthew J. Duchemin
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