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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD  

 

 

Hub Group, Inc., 

Opposer, 

 

v. 

 

FreightHub, Inc., 

Applicant. 

 

 

 

Opposition No. 91243475 

 

U.S. App. Serial No. 87/102,800 

 

Mark:   

 

OPPOSITION TO APPLICANT’S MOTION TO EXTEND TIME 

 

Opposer Hub Group, Inc. (“Hub Group” or “Opposer”) respectfully requests that the Board 

deny both of Applicant FreightHub, Inc.’s (“FreightHub” or “Applicant”) unconsented requests 

for (i) a 90-day extension to respond to Hub Group, Inc.’s discovery requests; and (ii) a 90-day 

extension of the entire proceeding schedule. As an initial matter, FreightHub erroneously states 

that Hub Group’s “supplemental discovery requests [were] served on FreightHub on July 29, 

2020.” Hub Group sent FreightHub a deficiency letter on July 29, 2020. The only discovery 

requests that Hub Group served on FreightHub were served on November 16, 2018. As discussed 

below, FreightHub has had ample time to supplement its indisputably deficient discovery 

responses and document production. FreightHub’s request for another extension should therefore 

be denied. 

If the Board grants FreightHub’s requests for an extension, Hub Group respectfully 

requests that the Board only grant a 45-day extension—not an unnecessary 90-day extension—

since the schedule has been extended six times and the proceeding has been pending for nearly 

two years. 
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I. Factual Background 

Hub Group filed its Notice of Opposition on September 6, 2018. (Dkt. 1). Hub Group 

served its First Set of Interrogatories, Request for Production of Documents and Things, and 

Request for Admissions on November 16, 2018. (Declaration of Michael William Carwin 

(hereinafter “Carwin Decl.”), ¶ 3). On December 6, 2018, FreightHub’s counsel requested a 30-

day extension of time to respond to Hub Group’s discovery. (Id. at ¶ 4) Hub Group agreed to this 

first extension—extending the response deadline to January 16, 2019. (Id.). On January 10, 2019, 

after already having nearly two months to respond to Hub Group’s discovery, FreightHub 

requested another 30-day extension. (Id. at ¶ 5). The requested extension would have extended the 

response deadline to February 15, 2019—more than 90 days after the discovery requests were 

originally served. Hub Group did not agree to this extension, due to FreightHub’s pattern of delay. 

(Id.). On January 14, 2019, FreightHub filed an unconsented motion to again extend the proceeding 

deadlines. (Dkt. 5). 

In early March, prior to the Board’s ruling on FreightHub’s unconsented motion to extend 

and after weeks-long delay and receiving nothing from FreightHub, Hub Group proposed a 

compromise to see whether settlement discussions could be fruitful: If FreightHub agreed to 

provide responses to prioritized discovery requests (RFPs 7, 12, 15, 26, and 27 and ROGs 2, 4, 

and 7) expeditiously, Hub Group would agree to delay the parties’ full discovery responses until 

May 13, 2020 for FreightHub and June 13, 2020 for Hub Group. (Id. at ¶ 6). The parties submitted 

these dates to the Board, along with a joint motion to extend the proceeding deadlines, which the 

Board granted. (Dkts. 7, 8). 

Rather than expeditiously serve the narrowed discovery responses, FreightHub instead 

unilaterally decided it would serve the piecemeal discovery responses on the date it was required 
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to serve full discovery responses, as the Board ordered and the parties agreed. (Id. at ¶ 7). On May 

20, 2019, Hub Group’s counsel emailed FreightHub’s counsel, in which Hub Group’s counsel 

identified myriad deficiencies in FreightHub’s responses, including FreightHub’s complete failure 

to respond to RFP Nos. 1–6, 8–11, 13–14, 16–25, and 28–32 and ROG Nos. 1, 3, 5–6, 8–24. (Id. 

at ¶ 8; Ex. A). The parties ultimately agreed to suspend the proceedings for three months to 

facilitate settlement discussions. (Dkt. 9). 

On June 17, 2020, after repeated extensions to facilitate settlement discussions, the 

proceeding resumed. (Dkt. 18). On July 29, 2020, after waiting more than a month for FreightHub 

to supplement its deficient responses and document production, Hub Group served FreightHub 

with a deficiency letter, identifying the previously-flagged deficiencies in FreightHub’s discovery 

responses and document production. (Id. at ¶ 9). Hub Group’s letter also requested a meet and 

confer if FreightHub refused to agree to supplementation. (Id.). Rather than respond to Hub 

Group’s letter, FreightHub filed the present unconsented motion, requesting a 90-day extension. 

(Dkt. 19). On August 24, 2020, Hub Group’s counsel called FreightHub’s counsel in an attempt to 

reach a compromise on the length of the extension. (Id. at ¶ 10). Hub Group’s counsel did not 

receive a response from FreightHub’s counsel. (Id.). 

II. Legal Standard 

The Board will grant “extensions of time upon motion showing good cause.” Luemme, Inc. 

v. D. B. Plus Inc., 53 USPQ2d 1758, 1760–61 (TTAB 1999). “[T]he Board will scrutinize carefully 

any such motions in determining whether good cause has been shown, including the diligence of 

the moving party during the discovery period.” Id. (quotation omitted). “Mere unexplained delay 

in initiating action in an affected time period does not constitute good cause.” Procyon Pharms. 
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Inc. v. Procyon Biopharma Inc., 61 USPQ2d 1542, 1543–44 (TTAB 2001). Similarly, “counsel’s 

mere assertion of inability to communicate with his client does not constitute good cause.” Id. 

“The Board expects the parties and their attorneys to cooperate in the discovery process 

and looks with extreme disfavor on those who do not.” Andrews R. Flanders v. Dimarzio, Inc., 

No. 92064181, 2020 WL 3250500, at *7 (TTAB Jun. 12, 2020). 

III. Argument 

FreightHub’s request for a 90-day extension is problematic for three independent reasons. 

First, FreightHub failed to act diligently in supplementing its discovery responses and document 

production during the discovery period. Hub Group notified FreightHub of its significantly 

deficient discovery responses and document production on May 20, 2019—more than one year 

ago. Moreover, the present proceeding resumed over two months ago, yet FreightHub concedes 

that it only attempted to supplement its discovery responses and document product after receiving 

Hub Group’s deficiency letter on July 29, 2020. (See Mot. at 6 (“Upon receipt of Hub Group’s 

deficiency letter, undersigned counsel immediately consulted with FreightHub’s CEO and Co-

Founder, Ohad Axelrod, the primary representative and custodian of information and documents 

as identified in FreightHub’s initial disclosures.”) (emphasis added). Hub Group and FreightHub 

met and conferred four months ago on April 16, 2020, during which the parties knew of the 

COVID-19 pandemic and agreed to the current schedule. FreightHub simply has failed to act 

diligently. 

Second, FreightHub’s motion inappropriately divulges confidential settlement discussions 

in contravention of Federal Rule of Evidence 408. “[T]he purpose of Fed. R. Evid. 408 is to 

promote settlement.” Entrepreneurial Ventures Capital Co., LLC v. Wet Holdings (Global) Ltd., 

No. 91241478, 2019 WL 1306912, at *4 (TTAB Mar. 20, 2019). “If one party attempts to initiate 
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negotiations with a settlement offer, the offer is excluded from evidence even if the counterparty 

responds: ‘I'm not negotiating with you.”’ Id. (quoting U.S. v. Davis, 596 F.3d 852, 859 (D.C. Cir. 

2010)). Thus, the Board should not consider any of FreightHub’s assertions regarding settlement 

discussions between the parties. 

 Third, considering the amount of time FreightHub has been aware of its deficient responses 

and document production and the years-long pendency of this proceeding, granting a 90-day 

extension is excessive. The current proceeding has been pending for nearly two years, and 

FreightHub fails to articulate why it requires an additional 90 days. FreightHub admits that 

“FreightHub and undersigned counsel prepared draft responses to all of Hub Group’s discovery 

requests” (Mot. at 3), yet FreightHub unreasonably requests a 90-day extension. If the Board grants 

the present motion, Hub Group respectfully request that FreightHub be given (i) a 45-day extension 

to respond to Hub Group’s discovery requests and (ii) a 45-day extension of the entire proceeding 

schedule.  

IV. Conclusion 

Because FreightHub has failed to act diligently, Hub Group requests that the Board deny 

FreightHub’s motion and order FreightHub to respond fully to Hub Group’s discovery requests 

within three days of the Board’s order. If the Board grants the present motion, Hub Group 

respectfully request that FreightHub be given (i) a 45-day extension to respond to Hub Group’s 

discovery requests and (ii) a 45-day extension of the entire proceeding schedule. 
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Dated:  August 26, 2020 

 

      /Matthew J. Duchemin/ 

Matthew J. Duchemin 

md9@quarles.com   

Anita Marie Boor  

anita.boor@quarles.com  

QUARLES & BRADY LLP 

33 East Main Street, Suite 900 

Madison, WI 53703 

(608) 251-5000 

 

Michael W. Carwin 

michael.carwin@quarles.com  

QUARLES & BRADY LLP 

300 N. LaSalle Street, Suite 4000 

Chicago, Illinois 60654 

 

Counsel for Opposer Hub Group, Inc. 
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CERTIFICATE OF SERVICE 

 

I hereby certify that on August 26, 2020, I caused a copy of the foregoing document to be 

filed through the Board’s ESTTA system and served on counsel of record for FreightHub, Inc. via 

e-mail pursuant to agreement by the parties: 

Todd Braverman 

Pearl Cohen Zedek Latzer Baratz LLP 

1500 Broadway, 12th Floor 

New York, NY  10036 

tbraverman@pearlcohen.com 

tm-uspto@pearlcohen.com 

 

 

       /Matthew J. Duchemin/ 

       Matthew J. Duchemin 
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD  

 

 

Hub Group, Inc., 

 

Opposer, 

 

 

v. 

 

 

Opposition No. 91243475 

 

U.S. App. Serial No. 87/102,800 

 

Mark:   

 

 

 

FreightHub, Inc., 

 

Applicant. 

 

 

 

DECLARATION OF MICHAEL WILLIAM CARWIN IN SUPPORT OF OPPOSER’S 

OPPOSITION TO APPLICANT’S MOTION TO EXTEND TIME 

 

I, MICHAEL WILLIAM CARWIN, declare: 

1. I am an attorney with Quarles & Brady LLP, attorneys for Opposer Hub Group, 

Inc. (“Opposer”). Unless otherwise stated, I have knowledge of all facts set forth in this 

Declaration, and I would, and could, testify competently thereto if called upon to do so. 

2. I submit this Declaration in support of Opposer’s Opposition to Applicant 

FreightHub, Inc.’s (“Applicant”) Motion to Extend Time. 

3. Hub Group served its First Set of Interrogatories, Request for Production of 

Documents and Things, and Request for Admissions on November 16, 2018. 

4. On December 6, 2018, FreightHub’s counsel requested a 30-day extension of time 

to respond to Hub Group’s discovery. Hub Group agreed to this first extension. 

5. On January 10, 2019, FreightHub requested another 30-day extension. Hub Group 

did not agree to this extension. 
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6. In early March, Hub Group proposed a compromise to see whether settlement 

discussions could be fruitful: If FreightHub agreed to provide responses to prioritized discovery 

requests (RFPs 7, 12, 15, 26, and 27 and ROGs 2, 4, and 7) expeditiously, Hub Group would agree 

to delay the parties’ full discovery responses until May 13, 2020 for FreightHub and June 13, 2020 

for Hub Group. 

7. On May 13, 2020, FreightHub served responses only to RFP Nos. 7, 12, 15, 26, 27 

and ROG Nos. 2, 4, and 7. 

8. On May 20, 2019, Hub Group’s counsel emailed FreightHub’s counsel, in which 

Hub Group’s counsel identified deficiencies in FreightHub’s responses, including FreightHub’s 

complete failure to respond to RFP Nos. 1–6, 8–11, 13–14, 16–25, and 28–32 and ROG Nos. 1, 3, 

5–6, 8–24. A true and correct copy of that email is attached as Exhibit A. 

9. On July 29, 2020, Hub Group served FreightHub with a deficiency letter, 

identifying the previously-flagged deficiencies in FreightHub’s discovery responses and document 

production. Hub Group’s letter also requested a meet and confer if FreightHub refused to agree to 

supplementation.  

10. On August 24, 2020, I called FreightHub’s counsel, Todd Braverman, in an attempt 

to reach a compromise on the length of the extension. Mr. Braverman did not answer the phone. I 

left him a voicemail. I did not receive a response from Mr. Braverman.  

 I DECLARE, under penalty of perjury, that the foregoing is true and correct. 

Dated this 26th day of August, 2020. 

      /Michael William Carwin/  

      Michael William Carwin 
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CERTIFICATE OF SERVICE 

 

I hereby certify that on August 26, 2020, I caused a copy of the foregoing document to be 

filed through the Board’s ESTTA system and served on counsel of record for FreightHub, Inc. via 

e-mail pursuant to agreement by the parties: 

Todd Braverman 

Pearl Cohen Zedek Latzer Baratz LLP 

1500 Broadway, 12th Floor 

New York, NY  10036 

tbraverman@pearlcohen.com 

tm-uspto@pearlcohen.com 

 

 

       /Matthew J. Duchemin/ 

       Matthew J. Duchemin 
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From: Boor, Anita M. <Anita.Boor@quarles.com>  
Sent: Monday, May 20, 2019 8:54 PM 
To: Todd J. Braverman <TBraverman@PearlCohen.com> 
Cc: Duchemin, Matthew J. <Matthew.Duchemin@quarles.com>; Hilley, Meme <Meme.Hilley@quarles.com> 
Subject: RE: FreightHub's Responses to Hub Group's First Set of Requests for Production Nos 7, 12, 15, 26, and 27 and 
First Set of Interrogatories Nos. 2, 4 and 7 
 
Todd, 
 
We would like to set up a call to discuss several deficiencies with Fr8Hub's discovery responses. 
 
First, your 5/13/19 cover e‐mail attached only the first page of Fr8Hub's responses to Hub Group's requests for 
production.  Please immediately send the entire document. 
 
Second, your cover e‐mail indicates that Fr8Hub responded to only a limited set of requests for production (RFPs 7, 12, 
15, 26, and 27) and interrogatories (ROGs 2, 4, and 7).  It was our understanding that Fr8Hub would respond to all 
outstanding discovery requests by May 13, 2019. 
 
As you are well aware, Hub Group has waited over 4 months for Fr8Hub to serve complete responses to Hub Group's 
discovery requests.  Hub Group served its first sets of requests for production, requests for admission, and 
interrogatories on November 16, 2018.  Fr8Hub requested a 30‐day extension, which Hub Group granted, making 
Fr8Hub's responses due January 16, 2018.  Fr8Hub then requested another extension, which Hub Group was unwilling to 
grant at the time.  Instead of serving responses, Fr8Hub filed a request for extension of time.  Hub Group opposed that 
request.   
 
In March, after waiting several weeks for the Board's decision, and receiving nothing from Fr8Hub, Hub Group proposed 
a compromise to see whether settlement discussions could prove fruitful:  If Fr8Hub agreed to provide responses to 
prioritized discovery requests (RFPs 7, 12, 15, 26, and 27 and ROGs 2, 4, and 7) in short order, Hub Group would agree to 
delay parties' full discovery responses until May 13 for Fr8Hub and June 13 for Hub Group.  The parties submitted these 
dates to the Board, along with an extension of the entire proceeding schedule, which the Board granted. 
 
Fr8Hub has not met its obligations under the agreed‐upon compromise.  Fr8Hub served responses to Hub Group's 
requests for admission on March 15, but did not serve any other responses until May 13.  As already mentioned, these 
responses were incomplete. 
 
Fr8Hub has assured us on multiple occasions that its complete responses were close to done and simply needed to be 
"finalized."  You made this representation on March 15 and again on April 26.  After several months of delay, Fr8Hub 
should be in a position to respond to Hub Group's discovery requests in full. 
 
Finally, the little responsive material that Fr8Hub has provided is deficient.  Regarding the three interrogatory answers: 
 

 ROG 2 requests that Fr8Hub identify the products/services for which Fr8Hub uses or intends to use its FR8HUB 
mark.  FR8HUB provides a list of goods and services, but it is not clear which goods/services Fr8Hub currently 
provides and which it merely intends to provide.  Please update Fr8Hub's responses with this distinction. 
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 ROG 4 requests that Fr8Hub identify the customers and prospective customers for the products/services for 
which Fr8Hub uses its FR8HUB mark.  Fr8Hub did not provide the names of any customers, merely that 
"FreightHub’s customers and prospective customers are common industry cross‐border, i.e., between the 
United States, Mexico, and Canada, over‐the‐road (OTR) Land‐based Truck Freight Shippers and cross‐border, 
i.e., between the United States, Mexico, and Canada, over‐the‐road (OTR) shipping Land‐based Truck Freight 
Carriers."  Please update this information with actual customer names. 

 ROG 7 requests that Fr8Hub identify the channels of trade through which it provides the products/services for 
which Fr8Hub uses or intends to use its FR8HUB mark.  Fr8Hub identified its website as a current channel of 
trade and its app as an intended channel of trade.  If Fr8Hub's website is its sole current channel of trade, please 
update Fr8Hub's response to make this clear.  If Fr8Hub has other channels of trade (e.g., other marketing and 
sales tactics), please update Fr8Hub's response with that information. 

 
Moreover, Fr8Hub's document production is deficient.  The production appears to consist almost entirely of documents 
that can be downloaded from the internet, namely:  (1) screenshots of publicly accessible apps; (2) screenshots of 
Fr8Hub's website and social media accounts; (3) USPTO file histories for various trademark registrations; and (4) filings 
from the opposition against FreightHub, Gmb.  The only non‐publicly accessible document is a cease and desist letter to 
FreightHub, Gmb.  Given Fr8Hub's representations, we expected to see a more fulsome production including marketing 
materials, sales materials, and customer information. 
 
If Fr8Hub does not correct these deficiencies and provide complete responses by the end of this week, Hub Group will 
be left with no choice but to move to compel.  Please provide your availability for this week so that we can arrange a 
time to discuss these issues. 
 
Thank you, 
 
Anita 
 

  

Anita	Boor / Attorney 
Anita.Boor@quarles.com /	LinkedIn BIO vCard  

Quarles	&	Brady	LLP	 
33 East Main Street, Suite 900 / Madison, WI 53703-3095  

Office 608-283-2452 / quarles.com  

Assistant Hailey Carvalho 608-283-2487  

 

From: Todd J. Braverman [mailto:TBraverman@PearlCohen.com]  
Sent: Monday, May 13, 2019 10:11 PM 
To: Boor, Anita M. (MAD x2452) <Anita.Boor@quarles.com>; Duchemin, Matthew J. (MAD x2478) 
<Matthew.Duchemin@quarles.com>; Hilley, Meme (MAD x2428) <Meme.Hilley@quarles.com> 
Cc: tm‐dept <tm‐dept@quarles.com> 
Subject: FreightHub's Responses to Hub Group's First Set of Requests for Production Nos 7, 12, 15, 26, and 27 and First 
Set of Interrogatories Nos. 2, 4 and 7 
 
Dear Matthew and Anita: 
 
Attached, please find FreightHub's Responses to Hub Group's First Set of Requests for Production Nos 7, 12, 
15, 26, and 27 and First Set of Interrogatories Nos. 2, 4 and 7, dated May 13, 2019. 
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We have placed FreightHub’s responsive documents to Hub Group's First Set of Requests for Production Nos 
7, 12, 15, 26, and 27 in a shared One Drive FR8HUB Document Folder entitled FRHUB000001‐FRHUB001446.  We will 
send the One Drive Share Link tomorrow morning. 
 
Best Regards, 
 
Todd Braverman 
 

 

Todd J. Braverman, Esq. | Partner ‐ Trademarks 
Pearl Cohen Zedek Latzer Baratz LLP 
1500 Broadway, 12th Floor, New York, NY 10036 
TBraverman@PearlCohen.com  
Tel.: 1‐646‐878‐0820 (D) | 1‐646‐878‐0800 (O) 
Tel.: 1‐516‐567‐2416 (C) | 1‐516‐293‐0465 (H)  
www.pearlcohen.com [pearlcohen.com] 

  **************************************************************************************
The information transmitted is intended only for the person or entity to which it is addressed and may con
material. Any review, retransmission, dissemination or other use of, or taking of any action in reliance up
entities other than the intended recipient is prohibited. If you received this in error, please contact the s
message. 
**************************************************************************************

 
 

 

CONFIDENTIALITY	NOTICE:	This electronic mail transmission and any attachments are confidential and may be privileged. They should be 

read or retained only by the intended recipient. If you have received this transmission in error, please notify the sender immediately and 

delete the transmission from your system. 
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