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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Ketond Nutrition LLC
Opposition No.: 91243202
Opposer,
Trademark: KETONED
V.
Serial No.: 87623821
Christopher John Craig,
Applicant.

MOTION TO COMPEL DISCOVERY RESPONSES

Opposer, Ketond Nutrition LLC (“Opposer”), by and through its attorneys, pursuant to 37
C.F.R. § 2.120(f), Federal Rules of Civil Procedure 37(a)(B), and TBMP § 523, respectfully
moves the Trademark Trial and Appeal Board for an Order compelling Applicant Christopher
John Craig (“Applicant”) to respond to Opposer’s outstanding discovery requests.

L. STATEMENT OF GOOD FAITH EFFORT TO RESOLVE

Pursuant to 37 CFR § 2.120(e), counsel for Opposer has made a good faith effort to
resolve the issues presented in this motion with the attorney for Applicant but the parties were
unable to resolve their differences. Counsel for Applicant first raised the issue of Opposer’s
need to serve discovery responses in an email dated January 7, 2019 and Applicant provided no
response. Counsel for Opposer called Applicant’s counsel on January 23, 2019 and Applicant’s
counsel represented that he had heard nothing from his client and could not provide any further
information. Opposer followed up again via email on February 13, 2019 and on March 4, 2019

and Applicant has to date provided no discovery responses.



IL. FACTUAL BACKGROUND

On December 4, 2018, Opposer served Applicant with its First Set of Interrogatories and
First Set of Requests for Production of Documents. (Declaration of Amy Tindell, (Tindell Decl.)
9 2 and Ex. A thereto.) The responses were due January 3, 2019 and Applicant neither provided
a response nor requested an extension of time to respond. Id. Y 9-10. Opposer’s counsel
followed-up with Applicant’s counsel via email on January 7 and via phone on January 23 but
Applicant failed to provide any discovery responses or any information regarding when
Applicant expected to respond. Id. 49 4-5 & Ex. B.

Opposer sent an additional email to Applicant’s counsel on February 13, 2019 with an
explicit request to meet and confer regarding this discovery dispute. Id. 9§ 6 & Ex. B.
Applicant’s counsel replied via email on February 14, 2019 that his client had provided some
information regarding first use of the mark and that counsel would provide “all useful use proot™
when he received it from his client. Applicant’s counsel did not make any representations
regarding Opposer’s other discovery requests relating to topics other than first use. Id. § 7 & Ex.
B. Having not heard further from Applicant, Opposer emailed Applicant on March 4, 2019
advising that Opposer would file a motion to compel by March 8, 2019 if Opposer did not hear
further from Applicant. Id. § 8 & Ex. B. Applicant never responded, and despite counsel’s
representation that he had received some information from his client, Applicant has provided no
responses to any of Opposer’s discovery requests to date. Id. 9 9.

III.  DISCUSSION

A. Applicant Failed to Answer Any Interrogatories and Failed to Produce Any
Documents.

Pursuant to Federal Rules of Civil Procedure 33 and 34 and TBMP §§ 405 and 406,

Opposer served Interrogatories and Requests for the Production of Documents on Applicant. Id.



92 and Ex. A. Applicant has failed to submit any responses to Opposer’s Interrogatories and
Requests for Production of Documents in violation of the Federal Rules and the Board’s rules.
1d. 9.

37 C.F.R. § 2.120(f) provides that “[i]f a party fails to . . . answer . . . any interrogatory,
or fails to produce and permit the inspection and copying of any document or thing, the party . . .
seeking discovery may file a motion to compel . . . an answer, or production and an opportunity
to inspect and copy . . ..” See also FED. R. C1v. P. 37(a)(3)(B)(iii-iv) (allow a party to move for
an order compelling an answer, designation, production, or inspection when “a party fails to
answer an interrogatory submitted under Rule 33; or a party fails to respond that inspection will
be permitted — or fails to permit inspection — as requested under Rule 34.”); TBMP § 523; see
Jain v. Ramparts Inc., 49 USPQ2d 1429 (TTAB 1998) (Board compelled responses to
interrogatories and document requests).

The situation in this instance calls for such an order to compel from the Board.
Applicant’s discovery responses are now over two months overdue and the delay is impeding
Opposer’s preparation of the case. Applicant has not given Opposer any reason for its overdue
responses and has not asked for an extension of time to submit responses. Tindell Decl. 4 9.
Applicant cannot disregard discovery deadlines and respond at its leisure according to its own
timeline. Furthermore, Opposer attempted a good faith effort to resolve the discovery dispute in
its January, February, and March communications with Applicant’s counsel. Id. 99 4-8.
Opposer should not be expected to keep prodding Applicant for its overdue discovery responses.

B. Applicant Waived its Objections to Opposer’s Written Discovery.

Because Applicant failed to submit timely responses, Applicant waived its right to object
to the Interrogatories and Production requests.

Regarding Interrogatories, Federal Rule of Civil Procedure 33(b)(4) expressly provides:



“All grounds for an objection to an interrogatory shall be stated with specificity. Any ground not
stated in a timely objection is waived unless the party’s failure to object is excused by the court
for good cause shown” (emphasis added). The Board lays out a similar rule: “A party which
fails to respond to interrogatories during the time allowed therefore, and which is unable to show
that its failure was the result of excusable neglect, may be found, on motion to compel filed by
the propounding party, to have forfeited its right to object to the interrogatories on their merits.”
TBMP §§ 403.03, 405.04(a); see also Crane Co. v. Shimano Industrial Co., 184 USPQ 691
(TTAB 1975) (Applicant waived its right to object to the interrogatories on their merits when it
did not serve responses and must reply to them.).

Similarly, a party that fails to respond to document requests during the time allowed may
be found to have forfeited its right to object to the requests on their merits. TBMP §§ 403.03,
406.04(a); see also No Fear Inc. v. Rule, 54 USPQ2d 1551 (TTAB 2000) (“[a]pplicant did not
timely respond and was found to have waived its right to object to discovery requests on their
merits.”).

Moreover, no good cause excuses Applicant’s failure to respond in a timely fashion.
Specifically: (1) Applicant did not respond at all within the thirty (30) days permitted by the
rules; (2) Applicant did not file a motion to extend the time within which to respond to the
request; and (3) Applicant did not even informally request such an extension from Opposer.
Tindell Decl. 4 10. Accordingly, it would be improper for Applicant to be allowed to object to
Opposer’s discovery requests given its flagrant disregard for the rules.

IV.  CONCLUSION
The Federal Rules, the Board’s rules, and case law call for the Board to order Applicant

to respond to Opposer’s discovery requests without any objections.



For these reasons, Opposer respectfully requests that the Board (1) enter an order
compelling Applicant to respond to Opposer’s First Set of Interrogatories and First Set of
Requests for Production of Documents; and (2) order Applicant to produce all written discovery
without objections. In the event the Board denies the Motion, Opposer respectfully requests that
its Pretrial Disclosures deadline and Trial Period be pushed back by thirty (30) days.

Dated: March 8, 2019.
Respectfully submitted,

/Amy Tindell/

H. Matthew Horlacher

Amy Tindell

HOLLAND & HART LLP

222 South Main, Suite 2200

Salt Lake City, UT 84101

Phone: 801.799.5825

Emails: mhorlacher@hollandhart.com;
ajtindell@hollandhart.com
docket@hollandhart.com

Attorneys for Opposer
Ketond Nutrition LL.C



CERTIFICATE OF SERVICE

I hereby certify that on March 8 2019, I served the foregoing Motion to Compel via
electronic mail to Applicant’s counsel of record identified below:

Jay M. Schloff

Attorneys for Applicant

6960 Orchard Lake Road, Suite 250
West Bloomfield, MI 48322

(248) 865-6500
jschloff@aidenbaum.com

/s/ Amy Tindell
Amy Tindell

11656622 1



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Ketond Nutrition LLC
Opposition No.: 91243202
Opposer,
Trademark: KETONED
V.
Serial No.: 87623821
Christopher John Craig,
Applicant.

DECLARATION OF AMY TINDELL IN SUPPORT OF
MOTION TO COMPEL DISCOVERY RESPONSES

I, Amy Tindell, declare as follows:

1. I am an attorney for Holland & Hart LLP, and I am one of the attorneys of record
for Opposer Ketond Nutrition LLC in this proceeding. I make this declaration based on personal

knowledge.

2. On December 4, 2018, Opposer served Applicant with its First Set of
Interrogatories and First Set of Requests for Production of Documents (the “Discovery
Requests”). Attached hereto as Exhibit A is a true and correct copy of Respondent’s First Set of

Interrogatories and First Set of Requests for Production of Documents dated December 4, 2018.

3. Opposer received no response to its Discovery Requests by the January 3, 2019

deadline.

4. On Monday, January 7, 2019, Opposer emailed Applicant to inquire about the

status of the overdue discovery. Opposer received no response from Applicant. Attached as



Exhibit B is a true and correct copy of email correspondence between Opposer and counsel for

Applicant.

5. On January 23, 2017, counsel for Opposer telephoned counsel for Applicant.
Applicant’s counsel represented that he had heard nothing from his client and could not provide

any information regarding when his client would be able to respond.

6. On February 13, 2019, Opposer emailed Applicant to follow-up again on the
overdue discovery responses. Opposer informed Applicant that the purpose of the email was to
meet and confer to attempt to resolve the discovery dispute prior to filing a motion to compel.

See Exhibit B.

7. Applicant’s counsel responded on February 14, 2019 representing that he had
been in contact with his client and had been provided with some information regarding first use
of Applicant’s mark. Counsel represented that he would forward “all useful use proof” when he
received it. Counsel did not comment on Opposer’s other discovery requests regarding other

topics. See Exhibit B.

8. Having heard nothing further from Applicant, Opposer emailed Applicant on
March 4, 2019 advising Applicant that it would file a motion to compel if it did not hear from

Applicant by March 8, 2019. See Exhibit B. Applicant did not respond.

0. To date, Opposer has received no response to its Discovery Requests.

10. Applicant has not given Opposer any reason for its overdue responses and it has

not asked for an extension of time to submit responses.

I declare under penalty of perjury that the foregoing is true and correct.



DATED this 8th day of March 2019.

/s/ Amy Tindell

Amy Tindell



EXHIBIT A



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Ketond Nutrition LLC
Opposition No.: 91243202
Opposer,
Trademark: KETONED
V.
Serial No.: 87623821
Christopher John Craig,
Applicant.

OPPOSER KETOND NUTRITION LLC’S FIRST SET OF INTERROGATORIES

Pursuant to Rule 33 of the Federal Rules of Civil Procedure, Rule 405 of the Trademark
Trial and Appeal Board Manual of Practice, and 37 C.F.R. § 2.120, Ketond Nutrition LLC
(“Opposer”) hereby serves its First Set of Interrogatories on Christopher John Craig
(“Applicant”).

Opposer requests that each interrogatory be quoted in full immediately preceding the

response.

DEFINITIONS AND INSTRUCTIONS

The following definitions apply to all of Opposer’s discovery requests.

1. “Opposer” means Ketond Nutrition LLC, any parent, subsidiaries, divisions,
affiliated entities, predecessor or successor entities, and their present and former officers,
directors, employees, agents, representatives, and any other persons or entities acting or
purporting to act on their behalf.

2. “Applicant,” “You,” or “Your” means Christopher John Craig and his

predecessors-in-interest, past and present affiliates, subsidiaries, officers, agents, directors,



employees, business partners, consultants, attorneys, representatives, and any other person acting
on behalf of Christopher John Craig.

3. “Opposer’s Application” means the App Ser. No. 87586698 that Opposer has
pleaded and asserted in this action

4. “Opposer’s Mark™ means Opposer’s Application and common-law rights to its
KETOND Mark that Opposer has pleaded and asserted in this action.

5. “Application” means Application Serial No. 87623821, filed in the United States

Patent and Trademark Office (“USPTO”) on September 27, 2017 for registration of the

KETONED Mark.
6. “Applicant’s Mark” means the KETONED mark that is the subject of this action.
7. “Applicant’s Goods” includes all goods identified in the Applicant’s Application,

namely, “Dietary supplements; Nutritional supplements; all of the foregoing containing ketones.”

8. “Opposer’s Goods” includes all goods and services identified in Opposer’s
Application and those to which Opposer claims common-law rights.

0. “Document(s)” means all materials, including electronically stored information
and other things, within the scope of Fed. R. Civ. P. 34(a)(1)(A)-(B).

10. “Identify,” when used in reference to a document, means to state the date, author
or creator, the addressee, type of document (e.g., letter, memorandum, email, chart, tangible
physical item, etc.), its present or last known location and custodian, its general subject matter(s)
or content, and any other information necessary for Opposer to identify it. Alternatively,
“Identify”” means to provide a document identification number (e.g., a Bates number) by which

Opposer can identify the document as produced.



11. “Identify,” when used with reference to a natural person, means to state the
person’s full name, present or last-known address, his/her present and prior employment
positions and affiliations, and the dates of each.

12. The present tense includes the past and future tenses. The singular includes the
plural, and the plural includes the singular. For example, a request for all products sold under
Applicant’s Mark includes a request for all products previously sold, and all products which
Applicant intends to sell under Applicant’s Mark. “All” means “any and all;” “any” means “any
and all.” “Including” means “including but not limited to.” “And” and “or” encompass both
“and” and “or.” Words in the masculine, feminine or neuter form shall include each of the other
genders.

13.  If you withhold any responsive information on the basis of any claim of privilege,
describe generally the substance or subject matter of the information withheld; state the privilege
being relied upon or claimed; state the basis for that claim; identify all persons or entities who
have had access to the information; and state the date of creation for any such information and
the date you became aware of any such information.

INTERROGATORIES

Interrogatory No. 1:

Describe in detail the circumstances surrounding Applicant’s selection and adoption of
Applicant’s Mark, including but not limited to the meaning of the mark (if any), the reason(s)
that Applicant selected Applicant’s Mark, when Applicant selected and cleared Applicant’s
Mark, whether any searches, studies, investigations or analyses were conducted as to its
availability in the United States or internationally, and all persons involved in the selection and

clearance of Applicant’s Mark.



Interrogatory No. 2:

Describe in detail the circumstances surrounding Applicant’s use of Applicant’s Mark in
the United States, including but not limited to the date on which Applicant’s Mark was first used
and how it was first used, how Applicant’s Mark has been used from date of first use through
present, and any periods in which use was interrupted or discontinued.

Interrogatory No. 3:

Describe in detail the circumstances surrounding Applicant’s decision to seek registration
of Applicant’s Mark in the United States, including but not limited to when Applicant decided to
register Applicant’s Mark, the reason(s) for Applicant’s decision to register Applicant’s Mark
when it did, and all persons involved in making the decision to register Applicant’s Mark.

Interrogatory No. 4:

Identify each product with which Applicant has used or intends to use Applicant’s Mark
by stating for each product the name of the product, a description of the product (including the
material from which it is made), and the date range through which each product was sold in the
United States, including the date of first sale and/or intended launch.

Interrogatory No. 5:

Set forth in detail all facts, legal conclusions, and legal theories that support Applicant’s
Eleventh Affirmative Defense asserted in Applicant’s Answer to the Notice of Opposition that
“no consumer confusion exists between the parties’ marks.”

Interrogatory No. 6:

Set forth in detail all facts, legal conclusions, and legal theories that support Applicant’s
denial in Paragraph 9 of Applicant’s Answer to the Notice of Opposition “that Opposer enjoys

priority over Applicant as alleged.”



Interrogatory No. 7:

Describe in detail the circumstances under which Applicant first learned of Opposer’s
Mark, including but not limited to the identity of all person(s) involved.

Interrogatory No. 8:

Identify and describe in detail all instances in which a person has confused, mistaken, or
inquired about the identity or source of, affiliation, or relationship between, on the one hand,
Applicant, Applicant’s Goods, or Applicant’s Mark and, on the other hand, Opposer, Opposer’s
Goods, or the Opposer’s Mark, and vice versa. For each such instance state the identity of the
person who was confused or mistaken, the date and place that the confusion or mistake occurred,
and the manner of the confusion or mistake.

Interrogatory No. 9:

Identify each person or business entity that You have licensed to sell goods or services
bearing Applicant’s Mark in the United States, and with respect to each such licensee, identify
any written agreement or contract establishing the terms of the license and state all goods or
services bearing Applicant’s Mark sold or intended to be sold by the licensee pursuant to the
license.

Interrogatory No. 10:

Describe the classes and/or characteristics of customers to whom You or any of Your

licensees market, offered for sale, and sell Applicant’s Goods in the United States.



Interrogatory No. 11:

Set forth in detail the channels of trade through which Applicant markets, distributes,
offers, and sells Applicant’s Goods in the United States, including the identity of any business
entity that has offered or is offering for sale Applicant’s Goods bearing Applicant’s Mark.

Interrogatory No. 12:

Describe all forms of advertising used by Applicant to advertise Applicant’s Goods under
Applicant’s Mark in the United States including the form of media, its geographic range, and the
types of customers and/or vendors to whom each was or will be directed.

Interrogatory No. 13:

Identify each branding agency, advertising agency, market research firm, public relations
firm, website development firm, or other similar entity that has rendered services to Applicant in
connection with the advertising, promotion, or publicizing of Applicant’s Mark in the United
States, or any products or services promoted, sold, and/or offered by Applicant under Applicant’s
Mark in the United States, and for each such entity, describe the services performed or to be
performed by it, state the period(s) of time during which it provided or will provide such
services, and identify the person(s) primarily responsible, or who will be primarily responsible,
for Applicant’s account and the period(s) of time during which they were, or will be, responsible.

Interrogatory No. 14:

Identify Applicant’s total expenditures on an annual basis for marketing and/or
advertising of Applicant’s Goods in the United States, including expenses associated with the
planned commercialization and distribution of the products bearing Applicant’s Mark, for each

state in the United States from the date of first use of Applicant’s Mark until the present.



Interrogatory No. 15:

Set forth Applicant’s total revenues or projected revenues (in both units and dollars) on
an annual basis for sales of Applicant’s Goods bearing Applicant’s Mark for each state in the
United States from the date of first use of Applicant’s Mark until the present.

Interrogatory No. 16:

Describe and identify all actions You have taken to protect or enforce Your claimed
rights in Applicant’s Mark in the United States, including any watching, searching, or other
practices to monitor third party users. Also describe all actions and communications You have
taken to enforce or protect Your claimed rights in Applicant’s Mark vis-a-vis third parties.

Interrogatory No. 17:

Describe and identify all actions by third parties, whether by correspondence or any other
form of communication, lawsuit, opposition proceeding, cancellation proceeding, or other formal
or informal action, to dispute, object to, or question your use of, or claimed rights in, Applicant’s
Mark in the United States (other than the present Opposition Proceeding).

Interrogatory No. 18:

Describe and identify any suppliers, manufacturers, distributors, or vendors associated
with Applicant’s Goods sold under Applicant’s Mark in the United States.

Interrogatory No. 19:

Describe Your document retention policies, with respect to business records, emails, and
other correspondence.

Interrogatory No. 20:

Identify each person who provided information for, or is the person most knowledgeable

about, each of Applicant’s responses to these Interrogatories and each document produced in



response to Opposer’s Request For Documents, and specify the Interrogatories or Requests for

Documents for which each identified person provided information.

Dated: December 4, 2018.

Respectfully submitted,

/H. Matthew Horlacher/

H. Matthew Horlacher

Amy Tindell

HOLLAND & HART LLP

222 South Main, Suite 2200

Salt Lake City, UT 84101

Phone: 801.799.5825

Emails: mhorlacher@hollandhart.com;
ajtindell@hollandhart.com
docket@hollandhart.com

Attorneys for Opposer
Ketond Nutrition LLC



CERTIFICATE OF SERVICE

I hereby certify that on December 4, 2018, I served the foregoing Opposer’s First Set of
Interrogatories via electronic mail to Applicant’s counsel of record identified below:

Jay M. Schloff

Attorneys for Applicant

6960 Orchard Lake Road, Suite 250
West Bloomfield, MI 48322

(248) 865-6500
jschloff@aidenbaum.com

/s/ Amy Tindell
Amy Tindell

11656622 1



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Ketond Nutrition LLC
Opposition No.: 91243202
Opposer,
Trademark: KETONED
V.
Serial No.: 87623821
Christopher John Craig,
Applicant.

OPPOSER KETOND NUTRITION LLC’S FIRST SET OF REQUESTS FOR
PRODUCTION OF DOCUMENTS AND THINGS

Pursuant to Rule 34 of the Federal Rules of Civil Procedure, Rule 406 of the Trademark
Trial and Appeal Board Manual of Practice, and 37 C.F.R. § 2.120, Opposer Ketond Nutrition
LLC (“Opposer”) hereby serves this First Set of Requests for Production of Documents and
Things on Christopher John Craig (“Applicant”), and requests that Applicant respond by
producing the requested documents at the offices of Opposer’s counsel, Holland & Hart LLP,
One Boulder Plaza, 1800 Broadway, Suite 300, Boulder, Colorado 80302, within thirty (30)
days.

Opposer requests that each request be quoted in full immediately preceding the response.

DEFINITIONS AND INSTRUCTIONS

Opposer incorporates by reference the definitions and instructions set forth in Opposer’s

First Set of Interrogatories.



REQUESTS FOR THE PRODUCTION OF DOCUMENTS AND THINGS

Request for Production No. 1:

All documents that detail, exemplify, explain, or corroborate the information identified or
relied upon in preparing Applicant’s Answer or Applicant’s responses to Opposer’s
Interrogatories.

Request for Production No. 2:

Documents referring or relating to Applicant’s selection, adoption, and clearance of
Applicant’s Mark, including but not limited to all searches, investigations, reports, and opinions.

Request for Production No. 3:

Documents sufficient to identify and describe the products that are or have been sold
under Applicant’s Mark in the United States including, for each product, the date range during
which Applicant’s Mark has been used, or is intended to be used, from the date of first use to the
present, including any periods of non-use.

Request for Production No. 4:

Documents sufficient to identify the date of first use in United States commerce of
Applicant’s Mark in association with Applicant’s Goods.

Request for Production No. 5:

Documents sufficient to identify the strategies used for marketing and promoting
Applicant’s Goods under Applicant’s Mark in the United States, including, but not limited to,
marketing plans, advertising plans, strategic business plans, and market research.

Request for Production No. 6:

Documents sufficient to identify each channel of trade through which Applicant markets,

offers, distributes, and sells Applicant’s Goods bearing Applicant’s Mark in the United States.



Request for Production No. 7:

Documents sufficient to identify the nature, demographics, identity, location, and
characteristics of each class or type of purchaser to whom Applicant markets, offers, distributes,
and sells Applicant’s Goods bearing Applicant’s Mark in the United States.

Request for Production No. 8:

All advertising and promotional materials in each media or forum utilized (e.g., print,
television, radio, Internet, billboards, trade shows, etc.) featuring, displaying, or containing
Applicant’s Mark in the United States, from the earliest date of Applicant’s use of Applicant’s
Mark to the present, and documents sufficient to identify the geographic area in which each
promotion was distributed or targeted.

Request for Production No. 9:

Representative samples (including drawings or mock-ups) of packaging, tags, and labels
for each of Applicant’s Goods that Applicant has sold or plans to sell under or in connection with
Applicant’s Mark in the United States.

Request for Production No. 10:

Documents sufficient to identify all forms and all manners of appearance in which
Applicant has depicted, displayed, or used, or intends to depict, display, or use Applicant’s Mark
in the United States, including but not limited to, all designs and stylizations, from the earliest
date of Applicant’s use of Applicant’s Mark to the present.

Request for Production No. 11:

Documents sufficient to evidence or determine the sales revenues of Applicant’s Goods

sold under Applicant’s Mark in the United States, in terms of units and dollar volume, on an



annual basis for each U.S. state from the earliest date of Applicant’s use of Applicant’s Mark to
the present.

Request for Production No. 12:

Documents sufficient to identify all expenses associated with commercialization,
distribution, and sales of Applicant’s Goods bearing Applicant’s Mark in the United States,
including advertising and promotional expenditures on an annual basis for each U.S. state from
the earliest date of Applicant’s use of Applicant’s Mark to the present.

Request for Production No. 13:

All documents referring or relating to any instance of confusion, mistake, inquiry, or
deception involving, on the one hand, Applicant, Applicant’s Mark, or Applicant’s Goods, and
on the other hand, Opposer, Opposer’s Mark, or Opposer’s Goods, or vice versa.

Request for Production No. 14:

Documents sufficient to identify all trademark, service mark, trade name, Internet domain
name, social media accounts, or other U.S. applications/registrations owned by or on behalf of
Applicant, through assignment or otherwise, for Applicant’s Mark.

Request for Production No. 15:

All documents referring or relating to Opposer and/or Opposer’s Mark, including but not
limited to documents concerning the circumstances under which Applicant first learned of
Opposer and/or Opposer’s Mark, and any trademark searches, research, reports, studies,
opinions, and/or investigations related to Opposer or Opposer’s Mark.

Request for Production No. 16:

All documents referring or relating to trademark searches, reports, investigations, or

opinions concerning or referring to Applicant’s Mark, including but not limited to searches,



reports, investigations, or opinions relating to consumer or customer perception, understanding,
or recognition of Applicant’s Mark.

Request for Production No. 17:

All documents referring or relating to third-party use of Applicant’s Mark, whether
authorized by Applicant or not, including any policing or enforcement efforts by or against
Applicant concerning Applicant’s Mark and any agreement(s) concerning the use and/or
registration of, or attempt to register, Applicant’s Mark, including but not limited to license
agreements, settlement agreements, and coexistence agreements.

Request for Production No. 18:

Documents sufficient to identify any suppliers, manufacturers, distributors, or vendors
associated with Applicant’s Goods sold under Applicant’s Mark in the United States.

Request for Production No. 18:

All documents relating to the selection, adoption, registration, and development of any
Internet domain names that use or have used Applicant’s Mark.

Request for Production No. 19:

All documents relating to the selection, adoption, registration, and development of any
social media accounts or social media usernames that use or have used Applicant’s Mark.

Request for Production No. 20:

All documents that Applicant may use to support its claims and defenses in this
Opposition Proceeding No. 91243202, including but not limited to all documents and things You

intend to introduce at trial or are identified in Your Initial Disclosures.



Request for Production No. 21:

All documents provided to or relied upon by any expert, advisor, or consultant in
connection with these proceedings.

Request for Production No. 22:

All documents referring to or relating to Applicant’s intent in filing Applicant’s

Application.

Dated: December 4, 2018.
Respectfully submitted,

/H. Matthew Horlacher/

H. Matthew Horlacher

Amy Tindell

HOLLAND & HART LLP

222 South Main, Suite 2200

Salt Lake City, UT 84101

Phone: 801.799.5825

Emails: mhorlacher@hollandhart.com;
ajtindell@hollandhart.com
docket@hollandhart.com

Attorneys for Opposer
Ketond Nutrition LLC



CERTIFICATE OF SERVICE

I hereby certify that on December 4, 2018, I served the foregoing Opposer’s First Set of
Requests for Production of Documents and Things via electronic mail to Applicant’s counsel of
record identified below:

Jay M. Schloff

Attorneys for Applicant

6960 Orchard Lake Road, Suite 250
West Bloomfield, MI 48322

(248) 865-6500
jschloff@aidenbaum.com

/s/ Amy Tindell
Amy Tindell

11478758 _1



EXHIBIT B



Amy J. Tindell

From: Amy J. Tindell <AJTindell@hollandhart.com>

Sent: Monday, March 4, 2019 2:47 PM

To: Jay Schloff

Cc: Matt Horlacher

Subject: RE: USPTO TTAB Opposition 91243202 - KETONED - Meet and Confer Re Opposer Discovery

Requests (100702.0006)

Dear Jay,

Thank you for the update. However, your client’s discovery responses are now more than two months overdue, and it
has been over two weeks since you most recently promised the information. You have been referencing this evidence
since our teleconference in October of last year. We will file the motion to compel on Friday if we do not receive
responses to our requests.

We would also like to expedite resolution of this matter if possible. Please call me if you would like to discuss further.

Best Regards,
Amy

Amy Tindell

for Holland & Hart LLP

1800 Broadway, Suite 300, Boulder CO 80302
T 303.473.2735 F 303.957.2248

HOLLAND&HART ™S

CONFIDENTIALITY NOTICE: This message is confidential and may be privileged. If you believe that this email has been sent to you in error, please reply to the
sender that you received the message in error; then please delete this e-mail.

From: Jay Schloff <JSchloff@aidenbaum.com>

Sent: Thursday, February 14, 2019 11:24 AM

To: Amy J. Tindell <AJTindell@hollandhart.com>

Cc: Matt Horlacher <MHorlacher@hollandhart.com>

Subject: Re: USPTO TTAB Opposition 91243202 - KETONED - Meet and Confer Re Opposer Discovery Requests
(100702.0006)

Amy,

| have been in contact with the client earlier this week (prior to receipt of your email below). | have been
provided some, but not all, of the previously-promised information on first use of my client's mark. In view of
your email, | have reiterated to the client the need for this information to move this matter forward and
perhaps expedite resolution. | will forward all useful use proof when | receive it. Thank you.

Jay M. Schloff, Esq.
Aidenbaum Schloff and Bloom PLLC
6960 Orchard Lake Road, Suite 250



West Bloomfield, Michigan 48322
(248) 865 6500 (tel)

(248) 865 6505 (fax)
www.aidenbaum.com

From: Amy J. Tindell <AJTindell@hollandhart.com>

Sent: Wednesday, February 13, 2019 6:53 PM

To: Jay Schloff

Cc: Matt Horlacher

Subject: RE: USPTO TTAB Opposition 91243202 - KETONED - Meet and Confer Re Opposer Discovery Requests
(100702.0006)

Dear Mr. Schloff,
I’'m writing to follow up on our January 7, 2019 email below and the January 23, 2019 teleconference regarding your
client’s lack of response to the discovery requests that we served on December 4, 2018.

Under FRCP, the discovery responses were due on January 3, 2019 and we received no request to extend the
deadline. We did not receive a response to the January 7, 2019 email requesting a timeline in which we may expect to
receive responses to the discovery requests. During our phone call on January 23, 2019, you represented that you had
heard nothing from your client and could not provide any information regarding when your client would be able to
respond.

We are writing prior to filing a motion to compel in compliance with TBMP 523.02 to meet and confer to attempt to
resolve this discovery dispute. Please let us know by this Friday February 15 if you have any updates from your
client. We are available for a teleconference this week if that would be more convenient for you.

Best Regards,
Amy

Amy Tindell

for Holland & Hart LLP

1800 Broadway, Suite 300, Boulder CO 80302
T 303.473.2735 F 303.957.2248

HOLLAND&HART ™S

CONFIDENTIALITY NOTICE: This message is confidential and may be privileged. If you believe that this email has been sent to you in error, please reply to the
sender that you received the message in error; then please delete this e-mail.

From: Amy J. Tindell <AJTindell@hollandhart.com>

Sent: Monday, January 7, 2019 10:39 AM

To: Jay Schloff <JSchloff@aidenbaum.com>

Cc: Matt Horlacher <MHorlacher@hollandhart.com>

Subject: RE: USPTO TTAB Opposition 91243202 - Opposer Discovery Requests (100702.0006)

Dear Mr. Schloff,

We write to follow up on the discovery requests that we sent on December 4, 2018. Responses were due last
week. Please let us know when we can expect to receive the requested documents and information.

Best Regards,

Amy



Amy Tindell*

Associate, Holland & Hart LLP

1800 Broadway, Suite 300, Boulder CO 80302
T 303.473.2735 F 303.957.2248

HOLLAND&HART ™

*Admitted to practice only in Massachusetts; not admitted to practice in Colorado

CONFIDENTIALITY NOTICE: This message is confidential and may be privileged. If you believe that this email has been sent to you in error, please reply to the
sender that you received the message in error; then please delete this e-mail.

From: Amy J. Tindell <AJTindell@hollandhart.com>

Sent: Tuesday, December 4, 2018 5:05 PM

To: Jay Schloff <JSchloff@aidenbaum.com>

Cc: Matt Horlacher <MHorlacher@hollandhart.com>

Subject: RE: USPTO TTAB Opposition 91243202 - Opposer Discovery Requests (100702.0006)

Hello Mr. Schloff,

Please find the attached documents on behalf of Opposer.
Best regards,

Amy

From: Amy J. Tindell <AJTindell@hollandhart.com>

Sent: Monday, December 3, 2018 2:44 PM

To: Jay Schloff <JSchloff@aidenbaum.com>

Cc: Matt Horlacher <MHorlacher@hollandhart.com>

Subject: RE: USPTO TTAB Opposition 91243202 - Opposer initial disclosures (100702.0006)

Hello Mr. Schloff,
Please find attached Initial Disclosures on behalf of Opposer.

Please include me in all future correspondence. Thank you.

Best Regards,
Amy

Amy Tindell*

Associate, Holland & Hart LLP

1800 Broadway, Suite 300, Boulder CO 80302
T 303.473.2735 F 303.957.2248

HOLLAND&HART ™

*Admitted to practice only in Massachusetts; not admitted to practice in Colorado

CONFIDENTIALITY NOTICE: This message is confidential and may be privileged. If you believe that this email has been sent to you in error, please reply to the
sender that you received the message in error; then please delete this e-mail.



From: Jay Schloff <JSchloff@aidenbaum.com>

Sent: Monday, December 3, 2018 2:17 PM

To: Matt Horlacher <MHorlacher@hollandhart.com>

Subject: USPTO TTAB Opposition 91243202 - Applicant initial disclosures

Mr. Horlacher,
Please see the attached Initial Disclosures on behalf of Applicant.
Regards,

Jay M. Schloff, Esq.

Aidenbaum Schloff and Bloom PLLC
6960 Orchard Lake Road, Suite 250
West Bloomfield, Michigan 48322
(248) 865 6500 (tel)

(248) 865 6505 (fax)
www.aidenbaum.com
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