
Trademark Trial and Appeal Board Electronic Filing System. http://estta.uspto.gov

ESTTA Tracking number: ESTTA917605

Filing date: 08/23/2018

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Notice of Opposition

Notice is hereby given that the following party opposes registration of the indicated application.

Opposer Information

Name Ketond Nutrition LLC

Entity Limited Liability Company Citizenship Idaho

Address 2687 N 1070 W
Pleasant Grove, UT 84062
UNITED STATES

Attorney informa-
tion

H. Matthew Horlacher
Holland & Hart LLP
222 South Main, Suite 2200
Salt Lake City, UT 44101
UNITED STATES
docket@hollandhart.com, mhorlacher@hollandhart.com,
ajtindell@hollandhart.com
8017995825

Applicant Information

Application No 87623821 Publication date 07/24/2018

Opposition Filing
Date

08/23/2018 Opposition Peri-
od Ends

08/23/2018

International Re-
gistration No.

NONE International Re-
gistration Date

NONE

Applicant Craig, Christopher John
14 Glencoe Rd
ARDROSS, WA, 6153
AUSTRALIA

Goods/Services Affected by Opposition

Class 005. First Use: 0 First Use In Commerce: 0
All goods and services in the class are opposed, namely: Dietary supplements; Nutritional supple-
ments; all of the foregoing containing ketones

Grounds for Opposition

Priority and likelihood of confusion Trademark Act Section 2(d)

Mark Cited by Opposer as Basis for Opposition

U.S. Application
No.

87586698 Application Date 08/28/2017

Registration Date NONE Foreign Priority
Date

NONE

http://estta.uspto.gov


Word Mark KETOND

Design Mark

Description of
Mark

NONE

Goods/Services Class 005. First use: First Use: 2017/03/07 First Use In Commerce: 2017/03/07

Dietary supplements; Nutraceuticals foruse as a dietary supplement; Nutritional
supplements; Weight management supplements

Class 035. First use: First Use: 2017/03/07 First Use In Commerce: 2017/03/07

On-line retail store services featuringnutraceuticals and nutritional supplements;
Wholesale distributorships featuring nutraceuticals and nutritional supplements

Attachments 87586698#TMSN.png( bytes )
KETONED - Notice of Opposition With Ex A.pdf(141980 bytes )

Signature /H. Matthew Horlacher/

Name H. Matthew Horlacher

Date 08/23/2018



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD  

 
 
Ketond Nutrition LLC 
 
 Opposer, 
 
v. 
 
Christopher John Craig, 
 
 Applicant. 
 

 
 
Opposition No.: ____________ 
 
Trademark:  KETONED 
 
Serial No.: 87623821 
 

 
NOTICE OF OPPOSITION 

Ketond Nutrition LLC, having its principal place of business located at 2687 N 1070 W 

Pleasant Grove, Utah 84062 (“Ketond” or “Opposer”), believes that it will be damaged by the 

registration of the trademark shown in Application Serial No. 87623821 for goods in 

International Class 5 (the “Application”), and hereby opposes registration of the Application.   

As grounds for its opposition, Opposer alleges that, upon actual knowledge with respect 

to itself and its own actions, and upon information and belief as to other matters: 

 

1. Opposer has established itself as a leading retailer and distributor of delicious and 

reasonably-priced ketone supplement products that help consumers effectively manage weight, 

maximize cognition, and leverage increased energy. 

2. Since early 2017, Opposer has invested significant resources into its business and 

has amassed significant consumer goodwill in its KETŌND brand.  Opposer’s KETŌND mark 

has come to be associated with Opposer in the United States.   

3. Opposer sells its products through its website https://www.ketond.com/products/, 

wholesale distributorships, and various retailers including Amazon.com, WalMart.com, and 
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Jet.com.  Opposer has sold millions of dollars’ worth of products under the KETŌND mark in 

the United States. 

4. Opposer filed App. Ser. No. 87586698 for its KETŌND Mark on August 28, 

2017 for Class 5 goods “Dietary supplements; Nutraceuticals for use as a dietary supplement; 

Nutritional supplements; Weight management supplements” and Class 35 services “On-line 

retail store services featuring nutraceuticals and nutritional supplements; Wholesale 

distributorships featuring nutraceuticals and nutritional supplements” (“Opposer’s Goods”).  

Attached as Exhibit A is a true and correct copy of the United States Patent and Trademark 

Office TSDR status report for App. Ser. No. 87586698. 

5. Opposer’s App. Ser. No. 87586698 for KETŌND was suspended on December 

21, 2017 pending the outcome of Applicant’s App. Ser. No. 87623821 for KETONED. 

6. Applicant is an Australian individual.  Applicant’s App. Ser. No. 87623821 for 

KETONED was filed at the USPTO on September 27, 2017 and asserts a claim of priority based 

on Australia application number 1833797, which was filed on March 28, 2017. 

7. Applicant’s App. Ser. No. 87623821 for KETONED identifies Class 5 goods 

“Dietary supplements; Nutritional supplements; all of the foregoing containing ketones” 

(“Applicant’s Goods”).  

8. The website reporting the launch of Applicant’s Goods, 

https://synergyscience.com.au/blogs/news/ketoned-release, states on November 25, 2017 that 

Applicant’s Goods “are finally here,” are “ready for imminent release,” and will be available 

through the Synergy Science website, Amazon Australia, eBay, and various retail partners.  

Applicant’s goods are currently offered for sale on the same website: 

https://synergyscience.com.au/collections/frontpage.  
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9. Opposer enjoys priority in its KETŌND mark.  Opposer’s App. Ser. No. 

87586698 for KETŌND asserts a first use date of March 7, 2017, and Opposer has evidence of 

use in the United States at least as early as February 18, 2017.  These first use dates are prior to 

the filing date of the Application, the foreign priority date of the Application, and any date of 

first use in the United States on which Applicant may rely.    

10. Applicant’s Goods are identical to Opposer’s Goods, namely, “dietary 

supplements; nutritional supplements” in Class 5. 

11. Applicant’s KETONED mark is confusingly similar to Opposer’s KETŌND mark 

because the marks are phonetically identical and differ by only one letter.  The KETONED and 

KETŌND marks have identical commercial impressions in association with the identified goods. 

12. On information and belief, Opposer and Applicant sell (or are likely to sell) their 

goods through identical channels of trade and target identical consumers. 

13. Applicant filed its Application without Opposer’s consent. 

14. Consumers are therefore likely to conclude, erroneously, that Opposer’s 

KETŌND mark and Applicant’s KETONED mark are related. 

COUNT I 
Likelihood of Confusion 

15 U.S.C. § 1052(d) 
 

15. Opposer realleges and incorporates by reference the preceding allegations of its 

Notice of Opposition. 

16. Registration of the trademark KETONED as shown in Applicant’s App. Ser. No. 

87623821 will injure Opposer by causing the public to be confused or to believe, erroneously, 

that the goods and services provided by Applicant are endorsed or sponsored by Opposer.  

Opposer has no control over the nature and quality of the products and services offered by 
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Applicant under the identical and confusingly similar mark shown in the Application, and 

Opposer’s reputation and goodwill will be damaged and the value of Opposer’s KETŌND mark 

jeopardized, all to Opposer’s detriment. 

17. Since well prior to the filing date of the Application, and the priority date for 

Applicant’s KETONED mark, Opposer has used its KETŌND mark in connection with 

Opposer’s Goods in the United States, which goods are identical to those listed in Applicant’s 

Application. 

18. Registration of the mark herein opposed will damage Opposer because the 

trademark shown in Application Serial No. 87623821 is likely, when used on or in connection 

with the goods described in the Application, to cause confusion, or to cause mistake or to 

deceive.  Thus, the mark shown in the Application is unregistrable under Section 2(d) of the 

Lanham Act, 15 U.S.C. § 1052(d), and should be refused registration. 

 

WHEREFORE, Opposer believes that it will be damaged by registration of the trademark 

shown in Application Serial No. 87623821 and respectfully requests that the opposition be 

sustained, and that registration to Applicant be refused. 

The filing fee is being transmitted electronically with this submission.  Any deficiency in 

the fee should be charged to Deposit Account No. 08-2623. 

August 23, 2018 Respectfully submitted, 

      /H. Matthew Horlacher/   
H. Matthew Horlacher 
Amy Tindell 
HOLLAND & HART LLP 
222 South Main, Suite 2200 
Salt Lake City, UT 84101 
Phone: 801.799.5825 
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Emails:  mhorlacher@hollandhart.com; 
ajtindell@hollandhart.com 
docket@hollandhart.com   
 
Attorneys for Opposer 
Ketond Nutrition LLC 
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NOTICE REGARDING SERVICE 

 
Consistent with the Trademark Trial and Appeal Board Manual of Procedure Rule 

309.02(c)(1) (amended January 14, 2017), service of the above NOTICE OF OPPOSITION will 

be effected by the Board.  To facilitate the Board, the following physical address and email 

address(es) are available as Applicant’s correspondence address via TSDR: 

Jay Schloff 
Aidenbaum Schloff and Bloom PLLC 
6960 Orchard Lake Road 
Suite 250 
West Bloomfield, MICHIGAN UNITED STATES 48322 
 
jschloff@aidenbaum.com 
 

 
/Amy J. Tindell/_______________ 
Amy J. Tindell 
 



EXHIBIT A



 

Mark Information

Mark Literal
Elements:

KETOND

Standard Character
Claim:

Yes. The mark consists of standard characters without claim to any particular font style, size, or color.

Mark Drawing
Type:

4 - STANDARD CHARACTER MARK

Goods and Services

Note: The following symbols indicate that the registrant/owner has amended the goods/services:

Brackets [..] indicate deleted goods/services;
Double parenthesis ((..)) identify any goods/services not claimed in a Section 15 affidavit of incontestability; and
Asterisks *..* identify additional (new) wording in the goods/services.

For: Dietary supplements; Nutraceuticals for use as a dietary supplement; Nutritional supplements; Weight management supplements

International
Class(es):

005 - Primary Class U.S Class(es): 006, 018, 044, 046, 051, 052

Class Status: ACTIVE

Basis: 1(a)

First Use: Mar. 07, 2017 Use in Commerce: Mar. 07, 2017

For: On-line retail store services featuring nutraceuticals and nutritional supplements; Wholesale distributorships featuring nutraceuticals
and nutritional supplements

International
Class(es):

035 - Primary Class U.S Class(es): 100, 101, 102

Class Status: ACTIVE

Basis: 1(a)

First Use: Mar. 07, 2017 Use in Commerce: Mar. 07, 2017

Basis Information (Case Level)

Filed Use: Yes Currently Use: Yes Amended Use: No

Filed ITU: No Currently ITU: No Amended ITU: No

Filed 44D: No Currently 44D: No Amended 44D: No

Filed 44E: No Currently 44E: No Amended 44E: No

Filed 66A: No Currently 66A: No

Filed No Basis: No Currently No Basis: No

Current Owner(s) Information

Generated on: This page was generated by TSDR on 2018-08-20 19:40:52 EDT

Mark: KETOND

US Serial Number: 87586698 Application Filing
Date:

Aug. 28, 2017

Filed as TEAS
Plus:

Yes Currently TEAS
Plus:

Yes

Register: Principal

Mark Type: Trademark, Service Mark

Status: Suspension check completed. Application remains suspended.

Status Date: Jun. 01, 2018



Owner Name: Ketond Nutrition LLC

Owner Address: 2687 N 1070 W
Pleasant Grove, UTAH 84062
UNITED STATES

Legal Entity Type: LIMITED LIABILITY COMPANY State or Country
Where Organized:

IDAHO

Attorney/Correspondence Information

Attorney of Record

Attorney Name: H. Matthew Horlacher Docket Number: 100702.0002

Attorney Primary
Email Address:

docket@hollandhart.com Attorney Email
Authorized:

Yes

Correspondent

Correspondent
Name/Address:

H. MATTHEW HORLACHER
HOLLAND & HART LLP
P.O. BOX 11583
222 S MAIN ST STE 2200
SALT LAKE CITY, UTAH 84110
UNITED STATES

Phone: 801-799-5825 Fax: 877-665-5870

Correspondent e-
mail:

docket@hollandhart.com mhorlacher@hollandhart

.com klanderson@hollandhart.com cathomas@ho

llandhart.com

Correspondent e-
mail Authorized:

Yes

Domestic Representative - Not Found

Prosecution History

Date Description
Proceeding
Number

Jun. 01, 2018 REPORT COMPLETED SUSPENSION CHECK CASE STILL SUSPENDED

Dec. 01, 2017 NOTIFICATION OF LETTER OF SUSPENSION E-MAILED 6332

Dec. 01, 2017 LETTER OF SUSPENSION E-MAILED 6332

Dec. 01, 2017 SUSPENSION LETTER WRITTEN 70729

Dec. 01, 2017 ASSIGNED TO EXAMINER 70729

Sep. 02, 2017 NEW APPLICATION OFFICE SUPPLIED DATA ENTERED IN TRAM

Aug. 31, 2017 NEW APPLICATION ENTERED IN TRAM

TM Staff and Location Information

TM Staff Information

TM Attorney: DELANEY, ZHALEH SYBIL Law Office
Assigned:

LAW OFFICE 116

File Location

Current Location: TMO LAW OFFICE 116 - EXAMINING
ATTORNEY ASSIGNED

Date in Location: Dec. 01, 2017
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