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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 

In the Matter of Application Serial No.:  87594452 

  

        

SAVILE INVESTMENTS PTY. LTD. ) 

) 

Opposer,     )   

) 

v.           )    Opposition No.: 91240135 

) 

)      

HUCK DOLL LLC      ) 

) 

Applicant.     ) 

___________________________________) 

 

 

OPPOSER’S RESPONSE TO APPLICANT’S MOTION TO DISMISS FOR 

FAILURE TO STATE A CLAIM PURSUANT TO FED. R. CIV. P. 12(B)(6) 

AND TBMP§503 

 

 

 

Savile Investments Pty. Ltd. (the “Opposer”), submit this response in opposition to the 

motion dated March 22, 2018 (the “Motion”) of the applicant Huck Doll LLC (the 

“Applicant”) to dismiss the Opposer’s opposition dated March 19, 2018 (the 

“Opposition”), based on the Applicant’s claim that the Opposer has purportedly not 

alleged standing. 

 

APPLICANT’S MOTION TO DISMISS SHOULD BE DENIED BECAUSE IT 

IS UNTIMELY  

A Fed. R. Civ. P. 12(b)(6) motion must be made before pleading, if a responsive 

pleading is allowed. The Motion brought pursuant to Fed. R. Civ. P. 12(b)(6) was filed 



2 
 

after the Applicant’s answer dated March 21, 2018 (the “Answer”), therefore, it was 

untimely pursuant to Fed. R. Civ. P. 12(b).   

 

TBMP § 503.01 Time for filing provides:  

“When the defense of failure to state a claim upon which relief can be granted is 

raised by means of a motion to dismiss, the motion must be filed before, or 

concurrently with, the movant’s answer.”   

 

The Applicant’s Answer was filed on March 21, 2018 and the Motion was 

subsequently filed on March 22, 2018.  The Applicant’s Motion was not filed before, 

or concurrently with, the Applicant’s Answer, therefore the Motion is untimely and 

should be denied.   

 

STATEMENT OF FACTS 

In the alternative, and without waiver of the Opposer’s grounds for objection to the 

Motion based on untimeliness above, the Opposer sets out information below in order 

to give the Board a more complete picture. 

  

As more fully set forth in the Opposition, the Opposer manufacture, distribute and 

sells energy gel snacks foods under its HUCK mark and as part of its business 

identified by its HUCK NUTRITION (the “Trade Name”) trade name.   The 

Opposer has been continuously using the Trade Name to identify its business in the 
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United States since at least August 17, 2016 up to the present, which is prior to the 

Applicant’s first use and first use in commerce date of September 1, 2017 of the 

applied for HUCK mark. 

  

As more fully set forth in the Opposition, the Opposer has been continuously using 

the HUCK mark on its energy gel snack food products for selling, offering for sale 

and making available for purchase in the United States by the United States general 

public since at least June 7, 2017 up to the present, which is prior to the Applicant’s 

first use and first use in commerce date of September 1, 2017 of the applied for 

HUCK mark.   

 

As more fully set forth in the Opposition, the Opposer alleges the likelihood of 

confusion that would occur by the registration of the Applicant’s applied for HUCK 

mark.  

 

Based on the high degree of similarity between the Applicant’s applied for mark and 

the Opposer’s Trade Name and the Opposer’s HUCK mark, and the high degree of 

similarity of the Applicant’s goods namely, granola-based snack bars (the “Class 30 

Goods”), and the goods which the Opposer sells in its business under the Trade Name 

and the goods which the Opposer sells under its HUCK mark, the Applicant’s use and 

registration of the applied for HUCK mark is likely to cause confusion, mistake, and 

deception as to the source of the Applicant’s Class 30 Goods. 
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The Applicant’s applied for HUCK mark is not registrable under the Trademark Act § 

2(d), 15 U.S.C. §1052(d), because it resembles a mark or trade name previously used 

in the United States by the Opposer and is likely to cause confusion, mistake, or to 

deceive. 

 

OPPOSER ALLEGES STANDING 

The Opposer has expended significant time and resources developing, marketing, 

promoting, selling, offering for sale and making available for purchase its products in 

the United States under the Opposer’s HUCK mark and as part of its business 

identified by its Trade Name.  

 

As set forth in the Opposition, the Opposer believes that the Applicant’s use and 

registration of its applied for HUCK mark will injure and damage the Opposer. 

 

The Opposer clearly alleges a reasonable belief, at the very least, that it has a direct 

and personal stake in the outcome of this proceeding, which is all that is needed to 

allege standing. See Trademark Act § 13(a), 15 U.S.C. §1063(a) ( “Any person who 

believes that he would be damaged by registration of a mark…may, upon payment of 

the prescribed fee, file an opposition in the Patent and Trademark office, stating the 

grounds therefor”; Dalton v. Honda Motor Co., Ltd., 425 Fed. Appl. 886, 2011 WL 

2313040, * (C.A. Fed. June 13, 2011) (standing exists when company reasonably 
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believes that registration “will naturally lead to financial injury to itself”); see, eg., 

Spirits International B.V. v. S.S. Taris Zeytin Ve Zeytinyagi Tarim Satis Kooperatifleri 

Birligi, 99 U.S.P.Q. 2d 1545, 1548 (TTAB 2011) (“the arguable similarities in the 

marks and the arguable relatedness of the goods is sufficient for us to find the opposer 

has met the statutory requirement of establishing a reasonable belief of damage by 

showing that it possesses a real interest in the proceeding, and is not an 

intermeddler”).     

 

OPPOSER’S INTERNATIONAL APPLICATION 

The Applicant in its Answer and Motion purport to oppose the Opposer’s application.  

The Opposer filed a request for extension of protection in the United States on 

October 31, 2017 (the “International Application) pursuant to the Trademark Act§

66(a) (Madrid Protocol), 15 U.S.C. § 1141f, based off the Opposer’s HUCK 

trademark registration in Australia which it filed on January 5, 2016 and was granted 

on October 31, 2016.  

 

TBMP§306.03 Premature opposition provides:   

“The Trademark Act § 13(a), 15 U.S.C. § 1063(a), requires that an opposition to the 

registration of a mark on the Principal Register be filed within a specified time after 

the publication of the mark in the Official Gazette.  

 

Thus, any opposition filed prior to the publication of the mark sought to be opposed is 

https://tbmp.uspto.gov/RDMS/TFSR/current#/current/sec-10d31f1f-f069-4205-9320-7a55532ed089.html
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premature, and will be rejected by the Board, even if the mark has been published by 

the time of the Board’s action. No proceeding will be instituted, and any submitted 

opposition fee will be refunded.” 

 

The Opposer’s International Application is currently under examination by the United 

States Patent and Trademark Office and has not been published in the Official Gazette, 

therefore the Applicant’s purported opposition to the Opposer’s International 

Application is premature and should be rejected by the Board. 

 

 

CONCLUSION 

Based on the foregoing, the Opposer respectfully requests that the Board deny the 

Applicant’s Motion in its entirety.  
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Dated: March 26, 2018 

 

           Respectfully submitted, 

 

                                /Hung Lam/   

           Hung Lam 

           Director 

           Savile Investments Pty. Ltd. 

Unit 112 151 Burwood Road 

Hawthorn, Melbourne, Vic 3122 

Australia 

Email: service@hucknutrition.com  

Phone: +86 13718498325 
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CERTIFICATE OF SERVICE  

 

I hereby certify that a true and complete copy of the foregoing response to motion to 

dismiss has been served on Huck Doll LLC by forwarding said copy on March 26, 

2018 via email to: 

zane@huckdoll.com 

Zane Murdock 

Managing Member 

HUCK DOLL LLC 

PO BOX 3801 

MANHATTAN BEACH, CA 90266 

UNITED STATES 

Phone: 914-258-9477 

 

 

 

 

Dated: March 26, 2018 

 

           

 

                               /Hung Lam/  

          Hung Lam 

           

 

 
 

 

. 


