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 UNITED STATE PATENT AND TRADEMARK OFFICE  

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 

Application No. 87/594,452 

 

Trademark:  HUCK 

 

Goods:  Granola-based snack bars in Class 30   

______________________________________ 

          ) 

SAVILE INVESTMENTS PTY. LTD.,     ) Opposition No. 91240135   

          ) 

  Opposer,       ) 

          )    REPLY ON APPLICANT’S  

 v.         )    CROSS-MOTION FOR 

    )    SUMMARY JUDGMENT 

HUCK DOLL, LLC,        )  

          )  

  Applicant.       ) 

______________________________________) 

 

 Applicant submits this Reply to its Cross-Motion for Summary Judgment.  (55 TTABVUE). In 

its reply/opposition memorandum (57 TTABVUE), Opposer did not delineate between its arguments 

on reply and those in opposition to the cross-motion.  Applicant has in good faith tried to address only 

those arguments made in opposition to the cross-motion. 

 Opposer throws down a thick fog of arguments that obscures the lack of genuine disagreement 

on the material facts.  Opposer does not genuinely dispute any of the material facts with evidence: that 

Applicant was in the business of selling HUCK-branded products; it decided to expand into granola 

bars; it received 250 of those bars in Oregon; it distributed some of those bars to residents of New York 

and while driving from Oregon to Los Angeles prior to the filing date of the application; it did this in 

order to promote the existing Huck business; it made the bars available for purchase on its web site 

prior to the filing date; and the distribution of the bars was documented in a document that is captioned  

as an “INVOICE;” the distribution of samples of a new food product is commonplace; and thereafter 
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Applicant commenced sales of the bars.  (55 TTABVUE 12, 17-19).   There is no evidence to dispute 

any of this. 

 Thus, the sole issue for the Board is this: do these undisputed facts establish use in commerce 

as of the filing date of the application (September 2, 2017)?  Opposer makes many arguments as to 

why they do not, but the Board should find none of them persuasive.  They are: 

1. Opposer argues that because Applicant’s owner (Mr. Murdock) was sanctioned by the 

Board in another case, it must reject his sworn testimony as a lie.  (57 TTABVUE 5).  Opposer cites 

no authority supporting this argument.  It is the worst kind of post hoc ergo propter hoc fallacy and the 

Board should reject it accordingly.  

2. Opposer argues that the document captioned as an “Invoice” (55 TTABVUE 40)  is not 

an invoice as defined by dictionaries so it should be disregarded by the Board. (57 TTABVUE 18-21).   

The Board should not buy-into this semantic quibble.  Whether the document is called an 

invoice, or purchase order, an inventory draw down,  a memorandum, or whatever the Board choses to 

call it,  there are three important facts about it that are not genuinely disputed: (a) on its face it is 

captioned as an “Invoice,” (b) it is a contemporaneous document that records the transactions, and (c) 

it is 100% consistent with Mr. Murdock’s testimony.  The fact that Mr. Murdock did not create the 

document until he arrived in Los Angeles after driving from Oregon is immaterial.  He was not required 

stop at the nearest rest stop on I-5, boot-up his computer and create the “Invoice.”  

It is obvious that Mr. Murdock was engaging in sound accounting practices by creating a record 

of withdrawing from his inventory. (See 57 TTABVUE 3)(referring to it as “a note to memorialize 

transactions”).  In other words, he was billing himself for withdrawals from inventory and accounting 

for the cost of the bars that were distributed.  That is a standard business practice. 

3. Citing the Avacoff and Tao Licensing decisions,  Opposer argues that the distribution of 

samples can never be use in commerce.  (57 TTABVUE 5-9).  The reliance on these cases is misplaced.  
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Avacoff dealt with the definition of use in commerce for a service mark. It held that the statutory 

definition requires that the “services are rendered in commerce.”  This is manifestly different than the 

definition for use on goods, which requires sales or transportation of the goods.  15 U.S.C. § 1127. 

The reliance on Tao Licensing is also misplaced.  In Tao, a foreign producer shipped a case of 

samples to an importer.  The owner of the importer and managing member of the producer, Mr. Bender, 

testified that he received a case of bottles bearing the mark and that he gave them to a potential retailer, 

a potential distributor and a shareholder.1  There was no “corroborating documentation of any of this.  

As Mr. Bender testified, it was “just my word.” 

After considering all of the facts and circumstances, the Board found that Tao was “not even 

ready to use the mark in the ordinary course of trade, but was merely exploring such use at some point 

in the future” and that the goods had not been made available “to Respondent’s potential consumers.”  

It added that its holding was underscored by the fact that no actual sales were made until 2 ½ years 

after the samples were allegedly distributed.   

That is not this case.  Here, Applicant was ready to launch the product. Mr. Murdock had 

purchased 250 of the actual bars branded with the mark and he had them in his possession.  These were 

the actual goods to be sold, not samples.  He gave bars to his parents who were non-residents of 

Oregon.  He transported the goods in commerce and provided bars to people (potential consumers) in 

Oregon in order to promote his Huck business.  He had them available for purchase on his web site  

prior to the filing date.  Sales were continuous thereafter.2  This is corroborated by a contemporaneous 

 
1  In Tao, the Board correctly disregarded the providing of samples to the shareholder because it 

was an internal transaction.  Here, the providing of the bars to Mr. Murdock’s parents who were 

residents of New York was not an internal transaction because they are not involved in the business.  

(55 TTABVUE 18, ¶ 15). 
  
2  Opposer makes a big deal out of the fact that the interrogatory responses said that the first sale 

was over the internet.  (57 TTABVUE 5).  That is correct because Applicant sells its goods over the 

internet.  (55 TTABVUE 18 ¶¶ 2-5). 
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document captioned as an “Invoice.”  (55 TTABVUE 12, 17-19).   The only conclusion that can be 

drawn from these facts is that there was use in commerce as of the filing date of the application.   

4. Opposer pooh-poohs the many cases cited by Applicant holding that there does not need 

to be a sale in order to have use in commerce.  (57 TTABVUE 11-12).  These cases stand for the 

proposition that promotional items can support “use in commerce” even though there was not a sale.  

The bars were given away to promote Mr Murdock’s overall business in goods bearing the Huck mark.  

(55 TTABVUE 19, ¶ 23).  There is no evidence to the contrary.  Sales started shortly thereafter. 

5. Opposer claims that Mr. Murdock’s refusal to disclose the names of the people to whom 

he gave the bars is fatal to his claim.  (57 TTABVUE 10).  This is a red herring.  The fact that people 

received the bars is corroborated by the “Invoice.”  If Mr. Murdock even remembers the name of the 

people to whom he gave the bars (other than his parents), and Opposer believed that subpoenaing and 

deposing the individuals was critical to its case, it should have initiated the meet and confer process. 

The invoice was produced to Opposer with the names blacked-out almost three years ago. (See 55 

TTABVUE 18, ¶ 18 and Exh. 3). Opposer should have raised the issue in its motion to compel dated 

June 7, 2019 (20 TTABVUE), but it did not do so.  The objection has been waived. 

6. Opposer claims that Mr. Murdock’s declaration should not be considered because it is 

“conclusory,” “self-serving,” and “uncorroborated.” (57 TTABVUE 18).  The declaration contained 

four (4) Exhibits that corroborate Mr. Murdock’s statements.  In any event, Opposer cites no authority 

for the proposition that the owner/principal of a party cannot submit a declaration on a motion for 

summary judgment.  The only requirements for declarations in Rule 56 (c) (4) are that they be: “made 

on personal knowledge, set out facts that would be admissible in evidence, and show that the affiant or 

declarant is competent to testify on the matters stated.”  See TMBP § 528.05 (b).  Mr. Murdock’s 
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declaration meets that standard.3  Again, to the extent that Opposer is asking the Board to ignore the 

declaration on credibility grounds, it cannot do so on this motion.  It can only hold that the facts stated 

therein are disputed by evidence, but no evidence has been proffered by Opposer. 

7. The Christian Faith Fellowship Church case set a very low bar for establishing use in 

commerce.  It does not require massive corroboration.  There is ample evidence to support a finding 

that the mark was in use in commerce as of the filing date. 

8. Opposer lets the cat out of the bag when it states that “Mr. Murdock’s credibility is key 

to the case.”  (57 TTABVUE 5).  This is an admission that only way that Opposer can win is if the 

Board determines that Mr. Murdock is a crook and a schnook because he was once sanctioned by the 

Board.  That would be improper.  When the smears and innuendo are removed from the analysis, and 

all of the evidence and circumstances are considered, it is very clear that Applicant has demonstrated 

there was use in commerce as of the time of the filing of the application.  The cross-motion should be 

granted. 

      Respectfully submitted, 

Dated:  April 22, 2022   DICKENSON, PEATMAN & FOGARTY 

       

      /s/ Paul W. Reidl 

             

      Paul W. Reidl (CA. Bar. No. 155221) 

      Dickenson, Peatman & Fogarty 

1455 1st St #301 

Napa, CA 94559 

707-261-7010 x 7210 

E-mail: preidl@dpf-law.com 

 

      Attorney for Applicant, Huck Doll, LLC 

 

 
3  In fact, it is difficult to imagine a non-expert declaration on a motion for summary judgment 

that would not be “self-serving” because any declarant will attest to facts supporting the motion. 
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PROOF OF SERVICE 

 

 On April 22, 2022, I caused to be served the foregoing document described as follows:   

REPLY ON APPLICANT’S CROSS-MOTION FOR SUMMARY JUDGMENT  
 

on Respondent by placing a true copy thereof in an e-mail to: 

MATTHEW J. DOWD 

DOWD SCHEFFEL PLLC 

1717 PENNSYLVANIA AVENUE, NW, SUITE 1025,  

WASHINGTON, D.C., DC 20006 

UNITED STATES 

mdowd@dowdscheffel.com 

 

Executed on April 22, 2022, in Half Moon Bay, California. 

 

      
     _______________________________ 

 

 

http://ttabvue.uspto.gov/ttabvue/v?corr=MATTHEW%20J.%20DOWD

