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BY THE TRADEMARK TRIAL AND APPEAL BOARD:

This case now comes up for consideration of Applicant’s motion (filed April 23,
2018) to dismiss the notice of opposition for failure to set forth a plausible claim upon
which relief can be granted. The motion is contested.

The Board has considered the parties’ briefs on the contested motion, but does not
repeat or discuss all of the arguments and submissions, and does not address
irrelevant arguments. Guess? IP Holder LP v. Knowluxe LLC, 116 USPQ2d 2018,
2019 (TTAB 2015). The Board also presumes the parties’ familiarity with the
pleading at issue and the arguments submitted in connection with the subject motion.

To withstand a motion to dismiss for failure to state a claim upon which relief can
be granted, a plaintiff (here, Opposer) need only allege sufficient factual content that,
if proved, would allow the Board to conclude, or to draw a reasonable inference, that

(1) the plaintiff has standing to maintain the proceeding, and (2) a valid ground exists
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for opposing or cancelling the registration. Doyle v. Al Johnson’s Swedish Restaurant
& Butik Inc., 101 USPQ2d 1780 (TTAB 2012) (citing Young v. AGB Corp., 152 F.3d
1377, 47 USPQ2d 1752, 1754 (Fed. Cir. 1998)); Order of Sons of Italy in Am. v.
Profumi Fratelli Nostra AG, 36 USPQ2d 1221, 1222 (TTAB 1995); and TBMP
§ 503.02 (2015). Specifically, a complaint “must contain sufficient factual matter,
accepted as true, to ‘state a claim to relief that is plausible on its face.” Ashcroft v.
Igbal, 556 U.S. 662, 678 (2009) (quoting Bell Atlantic Corp. v. Twombly, 550 U.S. 544,
570 (2007)). In particular, the claimant must allege well-pleaded factual matter and
more than “[t]hreadbare recitals of the elements of a cause of action, supported by
mere conclusory statements.” Igbal, 556 U.S. 662, citing Twombly, 550 U.S. at 555.
Additionally, all well-pleaded, material allegations in the complaint are accepted as
true and construed in favor of the complaining party. See, e.g., Ritchie v. Simpson,
170 F.3d 1092, 50 USPQ2d 1023, 1027 (Fed. Cir. 1999); Doyle, 101 USPQ2d at 1782.
In the context of inter partes proceedings before the Board, a claim has
facial plausibility when the opposer pleads factual content that allows the Board to
draw a reasonable inference that the opposer has standing and that a valid ground
for the opposition exists. See Bell Atlantic Corp. v. Twombly, 550 U.S. at 556.
Applicant’s motion is not well-taken. Although Applicant asserts that Opposer’s
claim is not plausible, arguing that the parties’ goods and services are different and
that many third parties use the mark “VIRTUOSO” (and, presumably, that Opposer’s

mark is not entitled to a broad scope of protection), by doing so, Applicant has
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essentially argued the merits of the opposition,! rather than arguing the sufficiency
of the pleading. However, the purpose of a motion to dismiss is not to address the
merits of the case. See Libertyville Saddle Shop Inc. v. E. Jeffries & Sons Ltd., 22
USPQ2d 1594, 1597 (TTAB 1992) (A motion to dismiss is a test solely of the legal
sufficiency of the plaintiff's pleadings ... No matters outside the pleadings are
considered. A motion to dismiss does not involve a determination of the merits of the
case). Rather, the purpose of a motion to dismiss is to bring to the Board’s attention
that the plaintiff’s pleading fails to state a claim upon which relief can be
granted. Moreover, as discussed supra, all well-pleaded, material allegations in the
notice of opposition must be accepted as true and construed in favor of Opposer. See,
e.g., Ritchie v. Simpson, 50 USPQ2d at 1027; Doyle, 101 USPQ2d at 1782; see
also Fair Indigo LLC v. Style Conscience, 85 USPQ2d 1536, 1539 (TTAB 2007).
Here, there is no basis for dismissing the opposition under Fed. R. Civ. P. 12(b)(6).
Opposer has alleged ownership of trademark registrations for the mark VIRTUOSO
(and derivative marks) and continuous use of its VIRTUOSO trademarks in
connection with various travel advisory and travel agency services (see notice of
opposition, 9 4-25, 11 TTABVUE 15). By so pleading, Opposer has sufficiently
pleaded its standing to bring the opposition by alleging that it has a “real interest”
and a “direct and personal stake” in the outcome of the proceeding. See Ritchie v.

Simpson, 50 USPQ2d at 1025-26; c¢f. Cunningham v. Laser Golf Corp., 222 F.3d 943,

1 Insofar as initial disclosures have not yet been served, the Board will not construe
Applicant’s motion as one for summary judgment. See Compagnie Gervais Danone v.
Precision Formulations, LLC, et al., 89 USPQ2d 1251 (TTAB 2009).
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55 USPQ2d 1842, 1844 (Fed. Cir. 2000) (a party’s ownership of pleaded registration
establishes standing); Giersch v. Scripps Networks, Inc., 90 USPQ2d 1020, 1022
(TTAB 2009) (“Petitioner has established his common-law rights in the mark
DESIGNED2SELL, and has thereby established his standing to bring this
proceeding.”).

With respect to the pleaded claim of likelihood of confusion, to plead a sufficient
claim under Section 2(d) of the Trademark Act, 15 U.S.C. § 1052(d), only a general
allegation of likelihood of confusion is sufficient. See The Wet Seal, Inc. v. FD
Management, Inc., 82 USPQ2d 1629, 1640 n.21 (TTAB 2007) (“Opposer is not
required to specifically plead every factual component of a likelihood of confusion
claim.”). In this case, Opposer alleges that the parties’ marks are identical or
substantially similar and that the parties’ goods and services are highly related
(19 30-31, 1 TTABVUE 16), and that the opposed mark is likely to cause confusion
(9 26, 1 TTABVUE 15). In view of the foregoing, the Board finds that the notice of
opposition sets forth a claim upon which relief can be granted. See Fed. R. Civ. P.
12(b)(6). Accordingly, Applicant’s motion to dismiss is DENIED.

Proceeding Resumed; Trial Dates Reset
This proceeding is resumed. Answer is due within THIRTY DAYS from the

mailing date of this order. Trial dates are reset as shown in the following schedule:

Time to Answer 10/26/2018
Deadline for Discovery Conference 11/25/2018
Discovery Opens 11/25/2018
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Initial Disclosures Due 12/25/2018
Expert Disclosures Due 4/24/2019
Discovery Closes 5/24/2019
Plaintiff's Pretrial Disclosures Due 7/8/2019
Plaintiff's 30-day Trial Period Ends 8/22/2019
Defendant's Pretrial Disclosures Due 9/6/2019

Defendant's 30-day Trial Period Ends 10/21/2019

Plaintiff's Rebuttal Disclosures Due 11/5/2019

Plaintiff's 15-day Rebuttal Period Ends | 12/5/2019

Plaintiff's Opening Brief Due 2/3/2020
Defendant's Brief Due 3/4/2020
Plaintiff's Reply Brief Due 3/19/2020

Request for Oral Hearing (optional) Due| 3/29/2020

Generally, the Federal Rules of Evidence apply to Board trials. Trial testimony is
taken and introduced out of the presence of the Board during the assigned testimony
periods. The parties may stipulate to a wide variety of matters, and many
requirements relevant to the trial phase of Board proceedings are set forth in
Trademark Rules 2.121 through 2.125, 37 C.F.R. §§ 2.121-2.125. These include
pretrial disclosures, the manner and timing of taking testimony, matters in evidence,
and the procedures for submitting and serving testimony and other evidence,
including affidavits, declarations, deposition transcripts and stipulated evidence.
Trial briefs shall be submitted in accordance with Trademark Rules 2.128(a) and (b),

37 C.F.R. §§ 2.128(a) and (b). Oral argument at final hearing will be scheduled only
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upon the timely submission of a separate notice as allowed by Trademark Rule

2.129(a), 37 C.F.R. § 2.129(a).



