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NETWORK, LLC

Application Date: March 15, 2017

Date of Publication: January 23, 2018
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NETWORK, LLC
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CONSENT MOTION FOR OPPOSER’S AMENDMENT TO ITS AFFIRMATIVE
DEFENSES

Opposer Nusenda Federal Credit Union (“Nusenda”), with the consent of Applicant
Promontory Interfinancial Network LLC (“Promontory”), acting pursuant to Rule 2.116 of the
Trademark Rules of Practice and Rule 15 of the Federal Rules of Civil Procedure, seeks leave to
amend the affirmative defenses set forth in its previous Response to Applicant’s Request for
Relief and Answer to Applicant’s Counterclaim for Partial Cancellation, filed herein on October
4,2018. Nusenda is submitting herewith its pleading containing its proposed amended

affirmative defenses. Promontory’s attorney has executed this motion, indicating Promontory’s



written consent to Nusenda’s filing of amended affirmative defenses, as provided in Rule
15(a)(2), F.R.C.P.

Respectfully submitted,

PEACOCK LAW P.C.

By: /JLS/

Jeffrey L. Squires, Esquire

201 Third Street NW

Suite 1340

Albuquerque, NM 87102

Tel: (505) 998-6116

Fax: (505) 243-2542

Email: jsquires(@peacocklaw.com

CONSENTED TO:

/JDL/
Joseph D. Lewis
BARNES & THORNBURG LLP
1717 Pennsylvania Avenue NW, Suite 500
Washington, D.C. 20006
Tel.: 2020-289-1313
joe.lewis(@btlaw.com
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OPPOSER’S RESPONSE TO APPLICANT’S REQUEST FOR RELIEF AND ANSWER
TO APPLICANT’S COUNTERCLAIM FOR PARTIAL CANCELLATION, WITH
AMENDED AFFIRMATIVE DEFENSES

Opposer Nusenda Federal Credit Union (“Nusenda”), by its undersigned counsel, here
responds to the Request for Relief under Section 18 sought by Applicant Promontory
Interfinancial Network, LLC (“Promontory”), and answers Promontory’s Counterclaim, with
which answer it includes amended affirmative defenses. Nusenda responds to the corresponding
numbered paragraphs of Promontory’s pleading, as follows:

RESPONSE TO PROMONTORY’S REQUEST FOR RELIEF UNDER SECTION 18

0. This paragraph of Promontory’s Request for Relief only recites a portion of the

text of Section 18 of the Trademark Act, and requires no response by Nusenda.



10. This paragraph of Promontory’s Request for Relief contains only a reference to
and paraphrase of the regulation on which Promontory purports to rely, and a proposed
amendment to its subject application, and accordingly requires no response. Notwithstanding
this, Nusenda denies that Promontory should be allowed to amend the recitation of services in its
pending application to include any reference to “banking services.”

11. This paragraph of Promontory’s Request for Relief contains only a reference to
and paraphrase of the regulation on which Promontory purports to rely, and a proposed alternate
amendment to its subject application, and accordingly requires no response. Notwithstanding
this, Nusenda denies that Promontory should be allowed to amend the recitation of services in its
pending application to include any reference to “banking services.”

WHEREFORE Promontory’s Request for Relief under Section 18 should be denied.

ANSWER TO PROMONTORY’S COUNTERCLAIM

12. Nusenda is without knowledge or information sufficient to know what
Promontory believes concerning the effect of Nusenda’s registration; but in any event denies that
Promontory is being or will be damaged by Nusenda’s registration.

13. This paragraph of Promontory’s Counterclaim merely restates the description of
services covered by Nusenda’s registration, and accordingly requires no response.

14. Nusenda denies the allegations of this paragraph of Promontory’s Counterclaim.

15. Nusenda does not understand, and accordingly is without knowledge or
information sufficient to answer, the allegations of this paragraph of Promontory’s Counterclaim;

and accordingly denies them.



16. Nusenda does not understand, and accordingly is without knowledge or
information sufficient to answer, the allegations of this paragraph of Promontory’s Counterclaim,;
and accordingly denies them.

17. Nusenda admits the allegations of this paragraph of Promontory’s Counterclaim.

18. This paragraph of Promontory’s Counterclaim states no fact allegation, and
accordingly requires no response by Nusenda. Notwithstanding the absence of any fact
allegation, Nusenda denies that its registration should be cancelled in part or restricted in any
way as requested by Promontory.

19. Nusenda denies the allegations of this paragraph of Promontory’s Counterclaim.

20. This paragraph of Promontory’s Counterclaim states no fact allegations requiring
a response from Nusenda, but rather asserts a conclusion that is unwarranted by any facts
applicable to this matter. Notwithstanding the absence of fact allegations, Nusenda denies that
the amendment to its registration proposed by Promontory is either authorized by or appropriate
on the facts applicable to this matter, and accordingly denies the conclusion asserted in this
paragraph of Promontory’s Counterclaim.

21. This paragraph of Promontory’s Counterclaim does not state any fact allegation,
but only seeks to describe the provisions of the regulations referenced, and accordingly requires
no response from Nusenda. Notwithstanding the absence of any fact allegation applicable to this
proceeding, Nusenda denies that Promontory has asserted or referenced any facts that would
justify the amendment or request for relief mentioned by Promontory in this paragraph of its
Counterclaim.

AMENDED AFFIRMATIVE DEFENSES

As and for its amended Affirmative Defenses, Nusenda asserts the following:



Promontory has been engaged in the business of providing a variety of consulting and
business management services to banks and other financial organizations for more than 10 years.
Many of those services are provided online via connections made possible by access to and the
employment of the world wide web, known familiarly as the internet. The services Promontory
has provided in association with the mark THE POWER OR MANY, beginning about the time it
applied to register that mark, are not banking services, which according to generally accepted
understanding include the provision of deposit and savings accounts and the making of business
loans, home mortgage and auto loans. Those are precisely the services Nusenda had provided
since at least some time in 2006 under its registered mark THE POWER OF WE. At the time
Promontory fist applied for and first began using its mark, it had commissioned a trademark
search report that on information and belief revealed to it Nusenda’s registration for its mark
THE POWER OF WE for credit union services and online banking services--which comprise the
type of services generally understood as banking services. On information and belief,
Promontory began using its mark and filed its application to register that mark with knowledge
that Nusenda owned and had registered and was using a substantially similar mark, and with
knowledge that Promontory’s provision of services in conjunction with its mark would likely
cause confusion with Nusenda in its use of its registered mark. Based on these facts and
reasonable inferences drawn therefrom, Promontory’s Request for Relief under Section 18 and
its Counterclaim are barred by reason of:

1. Promontory’s unclean hands in seeking relief with knowledge of its own knowing
misconduct in seeking to register its mark for banking services.

2. Promontory’s knowing bad-faith misconduct in describing its services as banking

services and seeking to register its mark for banking services.



3. Promontory’s false representation to the USPTO in connection with its
application to register THE POWER OF MANY for banking services, which amounts to fraud
on the USPTO, on which Promontory sought and expected the USPTO to rely in considering its
application, which has caused and will continue to cause damage to Nusenda.

WHEREFORE Promontory’s Request for Relief under Section 18 and Counterclaim

should be denied.

Respectfully submitted,
PEACOCK LAW P.C.

By: /JLS/

Jeffrey L. Squires, Esquire

201 Third Street NW

Suite 1340

Albuquerque, NM 87102

Tel: (505) 998-6116

Fax: (505) 243-2542

Email: jsquires(@peacocklaw.com
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CERTIFICATE OF SERVICE FOR CONSENT MOTION FOR OPPOSER’S
AMENDMENT TO ITS AFFIRMATIVE DEFENSES

I HEREBY CERTIFY that on this 8th day of November, 2018, a copy of the foregoing
Consent Motion for Opposer’s Amendment to Its Affirmative Defenses was filed electronically
with the Trademark Trial and Appeal Board, and that a copy was also served electronically on
Applicant’s attorney at the following address:

Joseph D. Lewis

BARNES & THORNBURG LLP

1717 Pennsylvania Avenue NW, Suite 500
Washington, D.C. 20006

Tel.: 202-289-1313

joe.lewis(@btlaw.com

cboyd@btlaw.com
docketingtm-dc(@btlaw.com
TMINDocket(@btlaw.com

/JLS/
Jeffrey L. Squires

G:\A-Clients\Nusenda Credit Union\Nusenda v. Promontory Interfinancial\Consent Motion for Opposer's Amendment to its
Affirmative Defenses.docx


mailto:joe.lewis@btlaw.com
mailto:cboyd@btlaw.com
mailto:docketingtm-dc@btlaw.com
mailto:TMINDocket@btlaw.com

