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UNITED STATES PATENT AND TRADEMARK OFFICE
TRADEMARK TRIAL AND APPEAL BOARD

MAKER’S MARK DISTILLERY, INC.,
Opposer,
v.

Opposition No. 91239589

BOWMAKER’S WHISKEY COMPANY,

Serial No. 87,383,989
Mark: BOWMAKER’S WHISKEY

Applicant.

MAKER’S MARK’S OPPOSITION TO
APPLICANT’S (BOWMAKER’S) MOTION FOR SUMMARY JUDGMENT
Opposer Maker’s Mark Distillery, Inc. (“Opposer”) respectfully submits this Opposition
to the Motion for Summary Judgment (10 TTABVUE) filed by Bowmaker’s Whiskey Company
(“Applicant”), which seeks a ruling that BOWMAKER’S and MAKER’S are so dissimilar as a
matter of law that the Board can entirely ignore all the other DuPont factors in resolving this matter
now. This request is all the more extraordinary in that Applicant concedes that the goods are
identical (bourbon), that the goods have the same channels of trade, that the goods have the same
market, and that MAKER’S MARK is well known. 10 TTABVUE 8. Moreover, the additional
discovery the Board ordered in granting Opposer’s Rule 56(d) motion has shown, among other
things, that Applicant was well aware of Opposer’s trademarks and took no care in determining
whether BOWMAKER’S was available for use. Indeed, Applicant’s principal had met one of
Opposer’s master distillers just months before selecting BOWMAKER’S. Accordingly, for the
reasons set forth below, Opposer respectfully requests that the Board deny Applicant’s Motion for
Summary Judgment and re-set the matter for further discovery in light of the disputed facts.
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I.

FACTUAL BACKGROUND
A.

Opposer and Its Family of MAKER’S Brands

Opposer has made extensive and longstanding use of the term MAKER’S MARK and
related trademarks for bourbon since as early as the 1950s. See Exhibit A, Declaration of Nathalie
Phillips, Opposer’s Senior Brand Director, ¶¶ 1, 4 (hereinafter the “Phillips Decl.”); see also
Exhibit B, Declaration of Richard M. Assmus, Attachments 2 and 8 (hereinafter the “Assmus
Decl.”).1 The MAKER’S MARK brand “occupies a central place in the modern story of bourbon.”
Maker’s Mark Distillery, Inc. v. Diageo N. Am., Inc., 679 F.3d 410, 416, 102 USPQ2d 1693, 1696
(6th Cir. 2012). Since the brand first launched in the 1950’s, the brand has become well-known
among consumers for its high quality and distinctive taste, and has “cultivated something akin to
a cult following… among whisky enthusiasts.” Maker’s Mark Distillery, Inc. v. Diageo N. Am.
Inc., 703 F.Supp.2d 671, 690-691, 97 USPQ2d 1780, 1792 (W.D. Ky. 2010), aff’d, 670 F.3d 410
(6th Cir. 2012). Bourbon represents 42% of all whiskey consumed in the United States,2 and
MAKER’S MARK bourbon has consistently held a top-3 or top-4 spot in brand power for all
whiskies in the United States. See Phillips Decl. ¶ 5. In fact, Food & Wine recently named
MAKER’S MARK as the most important bourbon ever made. Assmus Decl. ¶ 5 and Exhibit B-4
(“Arguably, more than any other brand, it helped ignite the bourbon renaissance we all enjoy
today.”).
Evidencing its brand strength, Opposer’s sales figures for MAKER’S MARK bourbon in
the State of Michigan (where Applicant’s principal resides and where Applicant is established)

1

Exhibits to the Assmus Declaration will be cited as Exhibit B-#, with reference to the applicable attachment

thereto.
2

Bourbon, also called bourbon whiskey, is a straight whiskey distilled from a mash having 51 percent or
more corn. 27 CFR § 5.22(b)(1)(i) (“‘Bourbon whisky’ … is whisky produced at not exceeding 160° proof from a
fermented mash of not less than 51 percent corn … and stored at not more than 125° proof in charred new oak
containers.”); Exhibit B-7.
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were approximately $5.3 million in 2015, $5.8 million in 2016, $6.2 million in 2017, and $7.1
million in 2018. Phillips Decl. ¶ 6. Notably, MAKER’S MARK is consumed on-premise (e.g. at a
bar or restaurant) approximately 40% of the time. Phillips Decl. ¶ 5. Each year from 2015 to 2018,
Opposer has invested millions of dollars promoting the MAKER’S MARK brand. Id. at ¶ 9. This,
along with sixty years of exposure to the consumer, has given MAKER’S MARK a brand
awareness of at least 69%. Id. at ¶ 5.
Opposer obtained its first trademark registration over sixty years ago in 1959, claiming
first use to 1957. Exhibit B-8. Since that time, Opposer has added additional registrations in a
family of MAKER’S formative marks, including U.S. Reg. No. 3967288 for MAKER’S 46
(registered May 24, 2011), U.S. Reg. No. 4964096 for MAKER’S (registered May 24, 2016), and
U.S. Reg. No. 5286883 for MAKER’S MARK PRIVATE SELECT (registered September 12,
2017). Exhibits B-9, B-10, and B-11.
A table of these marks is set forth below:
Trademark

Reg. Number

Reg. Date

MAKER’S MARK

678,192

05/05/1959

Class 033: Whiskey

MAKER’S 46

3,967,288

05/24/2011

Class 033: Distilled Spirits; Liquor

MAKER’S

4,964,096

05/24/2016

Class 033: Alcoholic beverages
except beers; Whisky

MAKER’S MARK
PRIVATE SELECT

5,286,883

09/12/20173

Class 033: Alcoholic beverages
except beers; Whisky

B.

Goods and Services

Applicant, its Application for BOWMAKER’S WHISKEY, and the Instant
Proceeding

Applicant filed for the standard character mark BOWMAKER’S WHISKEY on an intent-

3

This registration matured from an application filed on October 2, 2015 prior to Applicant’s date of priority.

3

to-use basis on March 24, 2017, for “Distilled spirits; Whiskey; Bourbon.” The application was
published on August 22, 2017 after an Examiner’s amendment in which WHISKEY was
disclaimed. After obtaining extensions of time to oppose, on February 20, 2018, Opposer filed a
timely Notice of Opposition (1 TTABVUE). The proceedings were suspended during settlement
negotiations (4 and 5 TTABVUE). Those negotiations continued even after the suspension was
lifted until the eve of Applicant filing its motion for summary judgment on December 21, 2018
(10 TTABVUE).
On January 22, 2019, Opposer filed a timely motion for Fed. R. Civ. P. 56(d) discovery,
requesting the extension of the general discovery period or, in the alternative, the right to take
specific additional discovery in order to enable Opposer to effectively respond to the summary
judgment motion. As explained in that Rule 56(d) motion, Applicant engaged in settlement
gamesmanship to attempt to run out the clock on discovery, timing its motion to preclude Opposer
from getting any discovery responses. 14 TTABVUE 3-4.
The Board issued an order (the “Order”, 18 TTABVUE) on July 2, 2019 permitting
Opposer to take a limited Rule 56(d) discovery deposition of Mr. Bryan Parks. The Order also
required Applicant to respond to Opposer’s Interrogatory Nos. 9, 13 and 14 and Document Request
Nos. 1, 5, and 7-10. Id. at 5-6. Among other items, Document Request No. 5 sought “All
Documents, Communications and Things evidencing, referring or relating to the creation,
consideration, design, development, selection, and adoption of [Bowmaker’s Whiskey] … that
were considered by You.” Exhibit B-13.
The Order “recognized that Document Request Nos. 1, 5, 7-8 and 10 seek information
solely within Applicant’s possession that relates to (1) the degree of similarity between the parties’
marks – the factor at the heart of Applicant’s summary judgement motion; (2) Applicant’s use or
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intended use of its mark, which may be relevant in assessing the similarity or dissimilarity between
the parties’ marks, and (3) Applicant’s adoption of the mark at issue – a fact discussed by Mr.
Parks in his declaration in support of summary judgment.” 18 TTABVUE 4-5.
C.

Further Discovery after Order on Rule 56(d) Motion

Pursuant to the Order, Opposer scheduled and took the deposition of Applicant’s principal,
Mr. Bryan Parks, in Kalamazoo, Michigan (near his residence) on July 24, 2019. Exhibit B-1. That
deposition and additional investigation shed significant light on the lack of care exhibited in
selecting the mark BOWMAKER’S, as well as other facts relevant to summary judgment.
First, there is no evidence that Applicant has yet to actually sell any products. Applicant’s
only use of the mark appears to be sporadic use of the mark on the Internet and social media. See
Exhibit B-1, Deposition of Mr. Bryan Parks, attached to the Assmus Declaration as Attachment 1,
at 38:10-21 (hereinafter the “Parks Dep.”); Exhibit B-13.
Second, Mr. Parks acknowledged that at the time he selected BOWMAKER’S (some time
just prior to March 24, 2017 when the Applicant filed its application),4 he was aware of the
MAKER’S MARK brand of whisky, he had drunk MAKER’S MARK whisky, and MAKER’S
MARK whisky was sold at his local liquor store, Mega-Bev. (Parks Dep. at 34:11-17; 39:24 40:9). The same Mega-Bev has had over $23,000 in sales of MAKER’S MARK since 2017.
(Phillips Decl. ¶ 8). Despite this awareness of the MAKER’S MARK brand, Mr. Parks conceded
that the only clearance he conducted was to have his graphic designer—Mr. Marcus Jenkins, a
non-lawyer—search the name, BOWMAKER’S WHISKEY. Parks Dep. at 18:7 - 19:19; 20:2324. Mr. Jenkins did not consult with an attorney on the clearance of the name and no results were

4

Mr. Parks stated he choose the mark based on a bow making hobby. Parks Dep. at 16:22 - 17:2. This does
not defeat his awareness of MAKER’S MARK or his lack of care in assuming the mark was available.
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presented to Mr. Parks.5 Id. at 21:3-14.
Third, when Applicant first set up its website, its initial page was copied from the
MAKER’S MARK website. (Assmus Decl. ¶ 4 and Exhibit B-3). In particular, screen captures of
Opposer’s website splash screen and Applicant’s website splash screen show Applicant using
nearly identical phrasing that was clearly copied. Id. Applicant claims its website was prepared by
its graphic designer, the very same entity that Applicant relied on to clear use of BOWMAKER’S.
(Parks Dep. at 38:10-12; 19:3-19). The similarities evident from the screenshot are depicted
below:6
Opposer’s Website

Applicant’s Website

“We make our bourbon carefully. Please
enjoy it that way”

“We make our whiskey carefully. Please
enjoy it one shot at a time”

“We’ve never been much for following the
rules, but this one’s a must. You must be of
legal drinking age to surf our web site.”

“We’ve never been much for following the
rules, but this one’s a must. You must be of
legal drinking age to surf our web site.”

The connection between Applicant’s selection of BOWMAKER’S as its brand and
Opposer goes deeper than Mr. Parks’ admitted familiarity with MAKER’S MARK and his graphic
designer’s copying of the MAKER’S MARK website. Approximately six months prior to the filing
of the application for BOWMAKER’S WHISKEY, Mr. Parks attended a week-long distiller’s
course in Louisville, Kentucky called Moonshine University. Id. at 29:8-23. At that event for
budding distillers, Mr. Parks met Bill Samuels, Jr., the son of Maker’s Mark founder, Bill Samuels,
Sr. (Assmus Decl. ¶¶ 6, 7 and Exhibits B-5, B-6).

5

Indeed, no documents reflecting any search were produced in response to Opposer’s Document Request
No. 5 that included a demand for such documents. (Assmus Decl. ¶ 14 and Exhibit B-13).
6

Applicant has since changed its website, but this does not bear on its prior decision to adopt the name
BOWMAKER’S.
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II.

LEGAL STANDARD
Summary judgment may be granted only when the pleadings, discovery responses, and

admissions on file, together with any affidavits, demonstrate that there “is no genuine dispute as
to any material fact and the movant is entitled to judgment as a matter of law.” Fed. R. Civ. Proc.
56(a); Celotex Corp. v. Catrett, 477 U.S. 317, 322-23 (1986). The moving party bears the initial
burden of demonstrating that no genuine dispute of material fact exists. Celotex, 477 U.S. at 323.
Moreover, the evidence must be viewed in the light most favorable to the non-moving party and
all justifiable inferences are to be drawn in that party’s favor. Lloyd’s Food Prods., Inc. v. Eli’s,
Inc., 987 F.2d 766, 767, 25 USPQ.2d 2027, 2029 (Fed. Cir. 1993). The Board may not resolve
issues of material fact on summary judgment; it may only ascertain whether such issues are present.
See Lloyd’s Food Products, 987 F.2d at 768, 25 USPQ.2d at 2031; Olde Tyme Foods, Inc. v.
Roundy’s Inc., 961 F.2d 200, 202, 22 USPQ.2d 1542, 1544 (Fed. Cir. 1992). A dispute is genuine
if evidence could lead a reasonable finder of fact to decide question in favor of nonmovant.
Opryland USA Inc. v. The Great American Music Show Inc., 970 F.2d 847, 852, 23 USPQ2d 1471,
1472 (Fed. Cir. 1992).
In determining whether a party’s registration of a mark will result in a likelihood of
confusion under Section 2(d) of the Lanham Act, the Board considers the factors enumerated in In
re E.I. DuPont de Nemours & Co., 177 USPQ 563, 566-67 (CCPA 1973). While each of the factors
is evaluated, the following factors are key considerations in determining a likelihood of confusion:
(1) the similarity of the marks as to appearance, sound, meaning and commercial impression, (2)
the similarity of the goods as described in the registrations, and (3) the conditions under which,
and the buyers to whom, sales are made. Id.; TMEP § 1207.01.
Applicant selected its name only relatively recently, and “a new entrant presenting a new
mark for registration has an obligation to avoid confusion with established marks in the same
7

market…[t]here is a heavy burden on the newcomer to avoid consumer confusion as to products
and their source.” Bridgestone Americas Tire Operations, LLC v. Federal Corp., 673 F.3d 1330,
1333, 1337, 102 USPQ2d 1061, 1065 (Fed. Cir. 2012); Hewlett-Packard Co. v. Packard Press,
Inc., 281 F.3d 1261, 1265, 62 USPQ2d 1001, 1003 (Fed. Cir. 2002) (“This court resolves doubts
about the likelihood of confusion against the newcomer because the newcomer has the opportunity
and obligation to avoid confusion with existing marks.”); In re Hyper Shoppes (Ohio), Inc., 837
F.2d 463, 464-55, 6 USPQ2d 1025, 1026 (Fed. Cir. 1988) (citing In re Pneumatiques, Caoutchouc
Mfr., 487 F.2d 918, 919-20, 179 USPQ 729, 730 (CCPA 1973) (“Any doubts about likelihood of
confusion, etc., under § 2(d) must be resolved against applicant as the newcomer.”)); see also
TMEP 1207.01(d)(i). Accordingly, here any doubts as to likelihood of confusion are to be resolved
in favor of Opposer and its MAKER’S brands. Kenner Parker Toys Inc. v. Rose Art Industs. Inc.,
963 F.2d 350, 355, 22 USPQ2d 1453, 1458 (Fed. Cir. 1992) (“In the event of doubts about the
likelihood of confusion, the Board and this court should resolve those doubts against the
newcomer.”).
III.

ARGUMENT
Applicant’s motion for summary judgment purports to rely solely on the alleged lack of

similarity between BOWMAKER’S and MAKER’S. 10 TTABVUE 5. First, even were such a
narrow focus proper here, Applicant’s BOWMAKER’S mark entirely incorporates Opposer’s
registration for MAKER’S. Moreover, in many purchasing situations (for example at a bar),
consumers will be calling for the products orally and will not have the opportunity to view the
marks visually, exacerbating the similarity. Accordingly, the stated grounds for the motion must
fail.
Second, Applicant suggests artificially limiting this analysis to the marks themselves.
These self-imposed blinders are not supported by the weight of authority, particularly in a case
8

like this involving identical, competitive goods where Applicant has demonstrated a deep
awareness of the MAKER’S MARK brand, even going as far as to copy elements of Opposer’s
website when establishing its own website.
Third and finally, the other relevant factors weigh heavily towards a likelihood of
confusion, including the goods being identical, the recognized position of the MAKER’S MARK
family of brands, and the Applicant’s lack of care in selecting its name.
A.

The Marks Are Very Similar

Applicant argues that its word mark BOWMAKER’S WHISKEY can be distinguished
from Opposer’s MAKER’S MARK, MAKER’S 46, MAKER’S, and MAKER’S MARK
PRIVATE SELECT marks. The differences, however, are insufficient to avoid confusion on
identical goods. “To the average buyer, the points of similarity”—in this case the identical term
MAKER’S—“are more important than minor points of difference.” 4 McCarthy on Trademarks
and Unfair Competition § 23:41 (5th ed. 2018); see also Interstate Brands Corp. v. McKee Foods
Corp., 53 USPQ2d 1910, 1914 (T.T.A.B. 2000) (“[E]ven if consumers were to notice the
difference between [the marks], they might well think that this mark was a variant of [Opposer’s]
mark.”).
Furthermore, the marks must be viewed from the perspective of the average consumer, not
the intention of the trademark owner as to what it thinks its mark is intended to mean. See Sealed
Air Corp. v. Scott Paper Co., 190 USPQ 106, 108 (T.T.A.B.1975) (“[i]n evaluating the similarities
between marks, the emphasis must be on the recollection of the average purchaser who normally
retains a general, rather than specific, impression of trademarks”); HCA-Healthone LLC v. Marel
Norwood, Opp. 91182226, Dkt. No. 64 (T.T.A.B. June 3, 2011) (non-precedential) (“Despite an
arguable difference in meaning, we find that when considering the respective marks in their
entireties, they create a similar commercial impression.”).
9

In the present situation, Applicant has incorporated the entirety of Opposer’s MAKER’S
trademark and simply added the descriptive term “WHISKEY” to the end of the mark, which it
was required to disclaim. In Eli Lilly & Co. v. Natural Answers, Inc., 233 F.3d 456, 466, 56
USPQ2d 1942, 1951 (7th Cir. 2000), the Seventh Circuit affirmed a preliminary injunction for the
makers of the anti-depressant drug “Prozac” against the maker of an herbal supplement called
“Herbrozac.” The Court’s analysis focused heavily on the “obvious” similarity in pronunciation
and spelling between the names “Prozac” and the “Herbrozac.” Id. at 462. The Court reasoned
that, “[g]iven the strong similarity in the marks and the potential overlap in [the plaintiff’s] and
[the defendant’s] product lines, the mere addition of the Herb prefix does not go far enough to
distinguish Natural Answers’ product from Prozac.” Id. at 463.
Similarly, given the obvious similarity in pronunciation and spelling here between the
names MAKER’S and BOWMAKER’S, the mere addition of the “BOW” prefix does not
distinguish BOWMAKER’S from MAKER’S. “Where … the marks are used in association with
identical goods, the degree of similarity between the marks necessary to support a determination
that confusion is likely declines.” Bell’s Brewery, Inc. v. Innovation Brewing, 125 USPQ2d 1340,
1351 (T.T.A.B. 2017); see also Bridgestone Ams. Tire, 673 F.3d at 1337, 102 USPQ2d at 1064;
Century 21 Real Estate Corp. v. Century Life of Am., 970 F.2d 874, 877, 23 USPQ2d 1698, 1701
(Fed. Cir. 1992). Such parsing of the two marks is particularly inappropriate here where Opposer
has created a family of “MAKER’S” marks that are entitled to a wide latitude of protection.
McDonald’s Corporation v. McSweet, LLC, 112 USPQ2d 1268, 1280 (T.T.A.B. 2014) (finding
McDonald’s “Mc” marks are entitled to a wide latitude of protection).
The distinctions Applicant seeks to draw are particularly unavailing for products that are
often ordered in a restaurant or bar. As noted in the Phillips Declaration, approximately 40% of
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the time Opposer’s bourbon will be consumed on premise (e.g., in a bar or restaurant).7 Phillips
Decl. ¶ 5. The mark BOWMAKER’S WHISKEY, and in particular the prominent portion of the
mark consisting of the term “BOWMAKER’S,” is extremely similar in sound to Opposer’s wellknown MAKER’S brand. Among other things, the “bar call” for “BOWMAKER’S” (one word) is
indistinguishable from “BOW MAKER’S” (two words), and could easily create an association
with Opposer’s MAKER’S bourbon, especially when asked for by a consumer in a loud
environment such as a bar.
It is also important to note that consumers often shorten marks. See In re Abcor
Development Corp., 588 F.2d 811, 816, 200 USPQ 215, 219 (CCPA 1978) (Rich, J., concurring:
“the users of language have a universal habit of shortening full names — from haste or laziness or
just economy of words”); see also Anheuser-Busch, LLC v. Innvopak Sys. Pty Ltd., 115 USPQ2d
1816, 1819 (T.T.A.B. 2015) (“While Opposer’s beer was originally sold under the BUDWEISER
brand, customers soon began to abbreviate the mark, calling for BUDWEISER beer just by the
name ‘BUD.’”). As with Opposer’s marks where MAKER’S MARK is often referred to as only
MAKER’S (which is itself registered), BOWMAKER’S may be separated or shortened in its “bar
call” to “BOW MAKER’S” or “MAKER’S.”
In sum, disputed issues of fact exist as to the similarly of the marks in the context in which
they are used.
B.

The Board Should Not Focus on the Marks to the Exclusion of Other Factors

For the reasons noted above, the marks are very similar. However, even if they were not,
such a narrow focus is not permissible in the circumstances here. Applicant relies heavily on
Champagne Louis Roederer S.A. v. Delicato Vineyards, 148 F.3d 1373, 1375, 47 USPQ2d 1459,

7

Applicant puts no limits on its channels of trade, and concedes they are identical for purposes of its motion
for summary judgment.

11

1460-61 (Fed. Cir. 1998), which upheld a finding of no likelihood of confusion between
CRYSTAL CREEK and CRISTAL for similar goods. In Roederer, the two marks were used on
similar (but not identical) goods—wine and champagne—and the similar portions of the marks are
spelled differently and sometimes pronounced differently (i.e., CRYSTAL v. CRISTAL). The
present matter is unlike Roederer in that the goods are identical (i.e. bourbon whiskey), and
BOWMAKER’S wholly encompasses one of Opposer’s registrations (i.e., BOWMAKER’S v.
MAKER’S). Similarly, unlike Kellogg Company v. Pack’em Enterprises, Inc., 951 F.2d 330, 333,
21 USPQ2d 1142, 1145 (Fed. Cir. 1991), where the dissimilarity of the marks (FROOT LOOPS
vs. FROOTIE ICE) was dispositive of the issue of likelihood of confusion, the dissimilarities in
BOWMAKER’S and MAKER’S and Opposer’s other registrations are not so great as to justify
ignoring all of the other relevant factors in determining a likelihood of confusion.
Indeed, “[w]hen goods are directly competitive, almost all courts will still require the use
of a multi-factor analysis, and not simply compare the marks themselves for similarity.” 4
McCarthy on Trademarks and Unfair Competition, § 23:20.50 (5th ed.). Where, as here, the junior
user’s mark would appear on identical goods, the degree of similarity necessary to support a
conclusion of likely confusion is diminished. Id.; see also Century 21 Real Estate Corp., 970 F.2d
at 877, 23 USPQ2d at 1701 (reversing TTAB finding of no likelihood confusion where applicant
sought to register the mark CENTURY LIFE OF AMERICA over opposition from owner of
CENTURY 21 mark, noting that the Board “gave insufficient weight to the use of these marks on
identical services,” which “accentuates the likelihood of consumer confusion”); In re Viterra Inc.,
671 F.3d 1358, 1367, 101 USPQ2d 1905, 1912 (Fed. Cir. 2012) (affirming Board’s refusal to
register the mark XCEED for agricultural seeds due to likely confusion with the mark X-SEED
(and design), noting the Board properly gave “‘heavy weight’ to the identical nature of the goods
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involved” and applicant erroneously focused “almost exclusively on the similarity of the marks at
issue” on appeal).
C.

Bourbon Isn’t Necessarily Purchased With Great Care

Applicant cites Sazerac Co. v. Fetzer Vineyards, Inc. in support of Applicant’s argument
that purchasers of the parties’ goods are sophisticated and exercise a reasonable degree of care.
Sazerac Co. v. Fetzer Vineyards, Inc., 265 F. Supp. 3d 1013, 1028 (N.D. Cal. 2017) (finding that
wine consumers exercise a high degree of care in purchasing wine in the $17.00 to $19.00 price
range). But Applicant has introduced no evidence of the price point of its intended product, and
ignores the fact that in a bar or restaurant, a glass of whiskey would not be expensive. On-premise
drink orders are often relatively inexpensive, potentially impulse purchases, and often ordered
verbally. See In re Bay State Brewing Co., 117 USPQ2d 1956, 1960 (T.T.A.B. 2016) (“Because
the respective identifications include “beer” without any limit regarding a particular price point,
we must treat the goods as including inexpensive as well as more costly beers, and therefore
presume that purchasers for “beer” include ordinary consumers who may buy inexpensive beer on
impulse.”). “When products are relatively low-priced and subject to impulse buying, the risk of
likelihood of confusion is increased because purchasers of such products are held to a lesser
standard of purchasing care.” Recot Inc. v. M.C. Becton, 214 F.3d 1322, 1329, 54 USPQ2d 1894,
1899 (Fed. Cir. 2000); see also Specialty Brands, Inc. v. Coffee Bean Distribs. Inc., 748 F.2d 669,
672, 223 USPQ 1281, 1282 (Fed. Cir. 1984) (where the goods (tea) are relatively inexpensive and
frequently replaced, purchasers are held to a lesser standard of purchasing care). Therefore, the
DuPont factor of the conditions of sale also weighs in favor of a finding of a likelihood of
confusion.
D.

The Existence of Third-Party Registrations Does Not Limit Opposer’s Rights

Applicant cites Bell’s Brewery, Inc. v. Innovation Brewing, 125 USPQ2d 1340, 1346
13

(T.T.A.B. 2017), for the proposition that “evidence of use of similar marks by third parties for
similar or related goods is relevant to a mark’s commercial strength and the scope of protection to
be accorded the asserted trademark(s),” and lists a series of allegedly probative prior registrations.
10 TTABVUE 10. Applicant’s argument is flawed for several reasons.
None of the listed third-party registrations actually use the word MAKER’S in the
possessive, which is a commonality of BOWMAKER’S and MAKER’S. Further, the few website
screenshots Applicant provides have no probative value without evidence of the scope or
legitimacy of those uses or of the “conditioning” of the consuming public to distinguish the uses.
Palm Bay Imports, Inc. v. Veuve Clicquot Ponsardin Maison Fondee en 1772, 396 F. 3d 1369,
1374, 73 USPQ2d 1689, 1694 (Fed. Cir. 2005) (holding that the Board properly rejected evidence
of third-party uses because applicant introduced no evidence of actual use of the marks by third
parties or that the use was so widespread to condition the consuming public); Cae, Inc. v. Clean
Air Engineering, Inc., 267 F.3d 660, 685, 60 USPQ2d 1449, 1466 (7th Cir. 2001) (noting that
third-party trademark registrations can negatively impact the strength of a plaintiff’s mark “only
to the extent that the similar marks are promoted by their owners or recognized by the consuming
public”). While the Applicant’s list of registrations shows that the word “MAKER” is found in
certain other registrations, Applicant did not show how extensively any such registrations have
been promoted or recognized by consumers. As Applicant conceded the strength of the Opposer’s
marks and no evidence of actual use of the marks by third parties is of record, no weight should
be given to Applicant’s argument.
E.

Other Factors, Including Applicant’s Intent, Weigh in Favor of Confusion

Beyond the factors the Applicant has already conceded exist,8 new information uncovered

8

10 TTABVUE 7 (“Applicant accepts for the purpose of this motion that the parties’ goods are the same, the
proximity of goods in the market place, the same channels of trade, priority of use and the MAKER’S MARK
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in the deposition of Mr. Parks—which notably was limited to the declaration he submitted in
support of summary judgment—revealed additional factors and disputed facts that point towards
a likelihood of confusion. In particular, as the second-comer, Applicant has a duty to choose a
mark which is unlikely to cause confusion with any other mark already in use in its field of
commerce. Specialty Brands, Inc. v. Coffee Bean Distributors., Inc., 748 F.2d 669, 676, 223 USPQ
1281, 1285 (Fed. Cir. 1984) (“[T]here is therefore no excuse for even approaching the well-known
trademark of a competitor, … to do so raises ‘but one inference–that of gaining advantage from
the wide reputation established by appellant in the goods bearing its mark[.]’”) (quoting Planters
Nut & Chocolate Co. v. Crown Nut Co., Inc., 305 F.2d 916, 924, 134 USPQ 504, 511 (CCPA
1962)). If the marketing and business presence of the senior mark (in this case the MAKER’S
family of brands) is nearly ubiquitous in the geographic area where the junior mark competes, a
trier of fact can easily conclude that the creator of a strikingly similar junior mark intended to
confuse. Autozone Inc., v. Strick, 543 F.3d 923, 934, 88 USPQ2d 1225, 1232 (7th Cir. 2008)
(holding that “a reasonable trier of fact could conclude from Strick’s experience in the industry,
AutoZone’s extensive marketing of its mark in the area where defendant did business, and the
close similarity in design between the marks, that Strick designed the Oil Zone mark with the intent
to mislead consumers into believing that Oil Zone was somehow affiliated with AutoZone”).
Mr. Parks lives in Schoolcraft, Michigan, in close proximity to Kalamazoo, Michigan and
Applicant has a warehouse a few hours north of Kalamazoo in Lake City, Michigan (Parks Dep.
12:2-15). Opposer’s MAKER’S brands are widely advertised and promoted in the same
geographical area as the Applicant’s place of business and residence. In fact, Opposer has sales of
approximately $196,000 in 2017, $209,000 in 2018, and $109,000 in 2019 to date for its

trademark is well-known.”).
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MAKER’S MARK and associated brands in the area. See Phillips Declaration ¶ 7. Along with
Opposer’s extensive advertising and marketing campaign, Opposer has used several different
point-of-sale displays in connection with MAKER’S MARK in the Kalamazoo, Michigan area,
including those shown in the chart below. Id. at ¶¶ 9, 10.

Further, there is no doubt that Applicant copied from MAKER’S MARK in preparing itself
for business. As noted above, Applicant’s first website design used nearly identical phrasing to
Opposer’s website:
Opposer’s Website

Applicant’s Website

“We make our bourbon carefully. Please
enjoy it that way”

“We make our whiskey carefully. Please
enjoy it one shot at a time”

“We’ve never been much for following the
rules, but this one’s a must. You must be of
legal drinking age to surf our web site.”

“We’ve never been much for following the
rules, but this one’s a must. You must be of
legal drinking age to surf our web site.”

See Assmus Decl. ¶ 4 and Exhibit B-3 (emphasis added). These facts are germane to the likelihood
of confusion under at least the final DuPont factor. In re E.I. DuPont de Nemours & Co., 177
USPQ at 567 (listing “any other established fact probative of the effect of use” as a factor); Spoons
Restaurants Inc. v. Morrison Inc., 23 USPQ2d 1735, 1742 (T.T.A.B. 1991) (“[A] party which
knowingly adopts a mark similar to one used by another for the same or closely related goods or
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services does so at its peril ….”). Moreover, Applicant itself has injected intent in to the analysis
by relying on the account Mr. Parks provided for his selection of BOWMAKER’S. See 10
TTABVUE 14 (the Declaration of Mr. Parks).
In addition, as acknowledged by Mr. Parks, Applicant did not review the results of any
search prior to adopting its name. (Parks Dep. 20:12-14). In Fisons, the Third Circuit remanded
the case to the district court to determine whether defendant “conducted an adequate name search
for other companies marketing similar goods under trademarks including the name ‘Fairway,’ and
whether it followed through with its investigation when it found there were such companies.”
Fisons Horticulture, Inc. v. Vigoro Industries, Inc., 30 F.3d 466, 480, 31 USPQ2d 1592, 1602 (3rd
Cir. 1994). In so doing, the court noted that in certain cases, a defendant “may have acted
innocently, [but] was careless in not conducting a thorough name search for American uses of the
name.” Id. (quoting Interpace Corp. v. Lapp, Inc., 721 F.2d 460, 463 (3rd Cir. 1983)); see also
Spoons Restaurants, 23 USPQ2d at 1742. Similarly, the Applicant did not take the necessary care
in the selection of its name here.
Based on these circumstances, genuine questions of fact remain regarding Applicant’s
intent and accordingly the likelihood of confusion between BOWMAKER’S and MAKER’S.
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IV.

CONCLUSION
The record is replete with genuine disputes of material facts precluding summary judgment

in this proceeding. The disputed material facts pertaining to the similarity of the marks, Applicant’s
intent, and Applicant’s care in the selection of its mark are alone sufficient to preclude summary
judgment in this Opposition. Accordingly, Opposer respectfully submits that Applicant’s motion
for summary judgment should be denied, and that this case should be re-set for additional
discovery.
Respectfully submitted,
MAKER’S MARK DISTILLERY, INC.
Dated: September 30, 2019

By:

/s/ Richard M. Assmus
Michael D. Adams
Richard M. Assmus
MAYER BROWN LLP
P.O. Box 2828
Chicago, IL 60690-2828
(312) 701-8623
michaeladams@mayerbrown.com
rassmus@mayerbrown.com
Attorneys for Opposer Maker’s
Mark Distillery, Inc.
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CERTIFICATE OF SERVICE

I certify that, on September 30, 2019, I caused a copy of the foregoing MAKER’S
MARK’S OPPOSITION TO APPLICANT’S (BOWMAKER’S) MOTION FOR SUMMARY
JUDGMENT to be served upon Bowmaker’s Whiskey Company by e-mail at the following
addresses:
tbreiner@bbpatlaw.com, elisedelatorre@bbpatlaw.com, docketclerk@bbpatlaw.com
Dated: September 30, 2019
/s/ Daniel Virtue
Daniel Virtue
Attorney for Opposer
Maker’s Mark Distillery, Inc.
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1

BRYAN PARKS

2

Kalamazoo, Michigan

3

Wednesday, July 24, 2019

4

8:57 a.m.

5
6
7

COURT REPORTER:

Mr. Parks, would you

please raise your right hand?

8

Do you swear or affirm the testimony you

9

are about to give in this matter will be the truth,

10

the whole truth, and nothing but the truth?

11

MR. PARKS:

12

I do.

BRYAN PARKS,

13

was thereupon called as a witness herein, and after

14

having first been duly sworn to testify to the truth,

15

the whole truth and nothing but the truth, was

16

examined and testified as follows:

17
18

MR. ASSMUS:

Richard Assmus on behalf of

Maker's Mark Distillery, Inc, for Mayer Brown, LLP.

19

MR. VIRTUE:

Daniel Virtue on behalf of

20

Maker's Mark Distillery, Incorporated, on behalf of --

21

or from Mayer Brown.

22

MR. BREINER:

Theodore Breiner on behalf of

23

the applicant, Bowmaker's Whiskey Company, in this

24

opposition, and I would just like to make a brief

25

statement.
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1

BRYAN PARKS

2

This deposition is being taken pursuant to

3

the Trademark Trial and Appeal Board order dated

4

July 2, 2019.

5

opposer, Maker's Mark, may take the Rule 56(d)

6

deposition of Mr. Parks.

7

In that order, the board stated that

The board stated that the deposition must

8

be limited to the topics raised in the deponent's

9

declaration, and may include testimony regarding any

10

document exhibit attached to the declaration, so we're

11

here within that limited scope, and if we get outside

12

of that scope, I intend to object.

13

MR. ASSMUS:

14

Thank you.

EXAMINATION

15

BY MR. ASSMUS:

16

Q.

17

Mr. Parks, could you state your full name for the
record?

18

A.

Brian Shawn Parks.

19

Q.

How do you spell Shawn?

20

A.

S-h-a-w-n.

21

Q.

As you heard, my name is Rich Assmus.

I represent

22

Maker's Mark in this opposition, here to ask you some

23

questions today.

24

about your background and then focus on the

25

declaration that you submitted in connection with the

We're going to learn a little bit
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1

BRYAN PARKS

2

summary judgment motion.

3

Have you ever been deposed before?

4

A.

Yes.

5

Q.

How many times?

6

A.

Once.

7

Q.

And what was the nature of that case?

8

A.

It was a medical malpractice case.

9

Q.

And were you the plaintiff or the defendant?

10

A.

I was one of several plaintiffs.

11

Q.

Is that the only time you've been deposed?

12

A.

Yes.

13

Q.

Have you ever been questioned under oath in any other

14

circumstances?

15

A.

No.

16

Q.

So given that you've been deposed before, some of this

17

may be familiar to you.

The court reporter is taking

18

this down stenographically, so we need a written

19

record of that, so it's important that you answer with

20

words and not with nods or gestures.

21

A.

Understood.

22

Q.

If we could try not to talk over each other, I'll try

23

to let you finish your answers, and if you could try

24

to let me finish my questions.

25

A.

Understood.
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1
2

BRYAN PARKS
Q.

And if -- if at any time you do not understand a

3

question, feel free to ask me or -- ask me to reword

4

it.

5

A.

Very good.

6

Q.

Any reason that you can't provide your truthful

7

testimony today?

8

A.

No.

9

Q.

This isn't a marathon.

In fact, given -- this

10

deposition is probably more like a 5k, if it was

11

anything.

12

feel free to ask.

13

restrooms available whenever you need it.

But if you need a break at any point, just
There's drinks over there,

14

A.

Very good.

15

Q.

Could you tell me what you did to prepare for today's

16
17

deposition?
A.

I read the literature generated in the process that

18

we've been going through for the last couple years and

19

I met with my lawyer.

20

Q.

21

And how long did you meet with your lawyer?

Is

that -- strike that.

22

You met with Mr. Breiner?

23

A.

Yes.

24

Q.

And for how long?

25

A.

I don't recall exactly.

A couple hours.
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1
2

BRYAN PARKS
Q.

And without telling me what they are, did you review

3

any documents during -- in preparation for the

4

deposition?

5

MR. BREINER:

6

about -- scratch it.

Objection.

Are you talking

I'll let it go.

7

BY MR. ASSMUS:

8

Q.

You can answer.

9

A.

I had read all of the documents prior to meeting with

10

him, so we did briefly discuss, but we didn't

11

necessarily, line for line, go through documents.

12

Q.

Great.

Other than Mr. Breiner, have you had

13

discussions with anyone else regarding this

14

deposition?

15

A.

Casual discussions with my wife.

16

Q.

Perfect.

17

A.

No.

18

Q.

I want to learn a little bit more about your

Anyone else?

19

background before getting to your declaration.

20

understand you were trained as a anesthetist; is that

21

correct?

22

A.

23

I

Certified registered nurse anesthetist, master's
degree.

24

Q.

Is that from Bradley University?

25

A.

Bradley University is the university involved, yes.
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1
2

BRYAN PARKS
Q.

3

And you have a undergraduate degree from there as
well?

4

A.

No.

5

Q.

Where -- do you have a college degree?

6

A.

Yes.

7

Q.

And where is that from?

8

A.

Northern Illinois University.

9

Q.

NIU, perfect.

10

A.

1981, if I recall correctly.

11

Q.

And with a what major?

12

A.

Bachelor's of science in nursing.

13

Q.

Okay.

14

What year did you graduate from NIU?

So have you spent your entire career in the

medical field?

15

A.

Yes, with a brief sojourn into factory work.

16

Q.

Great.

17

A.

It was a box plant.

18

Q.

And are you -- I think I read in one of -- maybe it

And where was the factory work?

19

was your LinkedIn or something.

20

the medical field now?

Are you retired from

21

A.

Semi-retired.

22

Q.

"Semi-retired."

23

A.

That means I don't hold a full-time position at any

So what does that mean?

24

institution and I work as a locum tenens when I find

25

it necessary to do so.
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1
2

BRYAN PARKS
Q.

3

The word you used, I saw it in something.
the word you used?

What was

It sounded like Latin.

4

A.

Locum tenens.

5

Q.

What does that mean?

6

A.

It means, temporary, to take the place of.

7

Q.

So it's like you're a temporary anesthetist from time

8

to time?

9

A.

I'm a freelancer.

10

Q.

Got it.

11
12

Got it.

Okay.

And when did you last work

full-time as an anesthetist?
A.

I don't recall the exact date.

Approximately two and

13

a half years ago was the last time -- when I quit the

14

full-time position.

15

Q.

16
17

Other than your temporary work now, any other forms of
employment today?

A.

No.

18

MR. ASSMUS:

19

MARKED FOR IDENTIFICATION:

20

EXHIBIT 1

21

9:04 a.m.

22

BY MR. ASSMUS:

23

Q.

Can we mark this as Exhibit 1?

Mr. Parks, I'm going to put in front of you what the

24

court reporter has marked as Exhibit 1.

25

recognize this document?

Do you
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1

BRYAN PARKS

2

A.

Yes.

3

Q.

This is the -- the declaration you submitted in

4

connection with Bowmaker's Whiskey Company's motion

5

for summary judgment; is that correct?

6

A.

Yes.

7

Q.

Did you draft this declaration?

8

A.

No.

9

Q.

Your attorney drafted it?

10

A.

Yes.

11

Q.

And you reviewed it?

12

A.

Yes.

13

Q.

So the first sentence says that you're a manager of

14

the applicant, Bowmaker's Whiskey Company.

Does

15

Bowmaker's Whiskey Company have any other employees?

16

A.

No.

17

Q.

Do you take a salary from your position as manager?

18

A.

No.

19

Q.

And is it correct that you've -- you founded

20

Bowmaker's Whiskey Company?

21

A.

Yes.

22

Q.

And you're the owner of it?

23

A.

Yes.

24

Q.

Are there any other owners?

25

A.

No.
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1
2

BRYAN PARKS
Q.

Your declaration says it has a place of business in

3

Schoolcraft, Michigan.

4

Michigan?

Where is Schoolcraft,

5

A.

It is southwest of Kalamazoo slightly.

6

Q.

And what -- what is the business address of Bowmaker's

7
8

Whiskey Company?
A.

9
10

My home address is the official business address as of
this time.

Q.

11

Okay.

We saw in, I think it's your Facebook page,

that there is a location in Lake City, Michigan.

12

A.

Correct.

13

Q.

What is that location in association with Bowmaker's

14

Whiskey Company?

15

A.

The warehouse.

16

Q.

The warehouse.

Other than your home and the warehouse

17

in Lake City, does Bowmaker's Whiskey Company have any

18

other locations?

19

A.

No.

20

Q.

Physical locations?

21

A.

No.

22

Q.

And Lake City, Michigan, is several hours north of

23

here; is that correct?

24

A.

Yes.

25

Q.

What's the address of the warehouse?
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1

BRYAN PARKS

2

A.

2626 North Decker Road, Lake City, Michigan, 49651.

3

Q.

And do you have a second home or a place where you

4
5

could live near there?
A.

There is a residence building that we have built on

6

adjoining property; however, we don't occupy that at

7

this point.

8

Q.

9

The real estate that the warehouse is on, do you own
that?

10

MR. BREINER:

11

Bowmaker's Whiskey Company, or --

12

MR. ASSMUS:

13

MR. BREINER:

14

MR. ASSMUS:

15

BY MR. ASSMUS:

16

Q.

17

Objection to -- you mean you,

That's a fair point.
-- or Mr. -Let me restate it.

Thank you.

Does Bowmaker's Whiskey Company own the building where
the warehouse is?

18

A.

Yes.

19

Q.

In the name of the company?

20

A.

Yes.

21

Q.

Okay.

Obviously I don't -- well, let me ask.

22

Presumably, the business address in Schoolcraft,

23

that's owned by you and your wife?

24

A.

Correct.

25

Q.

Has Bowmaker's Whiskey Company ever had any other
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1

BRYAN PARKS

2

locations?

3

A.

No.

4

Q.

Is -- are either of the two locations, the one in

5

Schoolcraft or the one in Lake City, open to the

6

public?

7

A.

No.

8

Q.

The second paragraph of your declaration says, "As a

9

hobby, I am a bowmaker."

10

How long have you had that

hobby?

11

A.

26 years.

12

Q.

And where did you pick that up?

13

A.

I started that as a recreational pursuit while I was

14
15

in grad school.
Q.

16

And you said in your declaration, in other words, "I
make bows for archery."

17

I understand you brought a bow today.

18

A.

I did.

19

Q.

Can you tell me about that bow?

20

A.

What do you want to know about it?

21

Q.

When you made it; how you made it; why you made it.

22

A.

This was a bow I made for my late father-in-law.

He

23

was an avid hunter.

I wanted to produce a bow that

24

would be easy for him to take into the woods and

25

that -- he's a treasured man in my life, so I wanted
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1

BRYAN PARKS

2

to give him a gift, so I produced this bow for him to

3

use for hunting.

4

Q.

And that particular bow that you brought, it's not

5

strung and -- forgive me if I'm not using the right

6

technical words.

7

But it doesn't have a string on it or --

I don't know much about archery.

8

A.

Not at this time, no.

9

Q.

Yeah, got it.

What would it be made of if it did?

10

Like what's the proper term for the thing you would

11

pull back?

12

A.

A string.

13

Q.

String, perfect.

14

Thank you.

What would it be strung

with?

15

A.

I'm sorry?

16

Q.

The material.

17

A.

The material.

18

Q.

Yes.

19

A.

It can be many, many things.

20

A string.

I traditionally use

Dacron.

21

Q.

And do you make the arrows as well?

22

A.

I make arrows, yes.

23

Q.

And do you hunt with these bows personally?

24

A.

Yes.

25

Q.

Are they put to any other purpose, the bows?
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1

BRYAN PARKS

2

A.

Could you rephrase?

3

Q.

Do you do target practice with these bows?

4

A.

Yes.

5

Q.

Do you have any other hobbies?

6

A.

Multitudinous.

7

Q.

Can you give me some examples of some of your other

8
9

hobbies?
A.

10

Aviation, RC aviation, landscaping, gardening.

I'm an

autodidact in many areas.

11

Q.

Good word.

12

A.

I do.

13

Q.

Do you own your own plane?

14

A.

Yes.

15

Q.

One that you fly yourself?

16

A.

Yes.

17

Q.

And you mentioned RC aviation.

18

Aviation.

Do you have a pilot's license?

That means remote

control planes?

19

A.

Radio control planes.

20

Q.

Good.

21

A.

Since 2008.

22

Q.

Your declaration goes on to say that, "Based on this

How long have you been an aviator?

23

hobby, I selected the name Bowmaker's Whiskey for the

24

distilled spirits, whiskey, and bourbon, which

25

applicant intends to offer under the trademark
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1

BRYAN PARKS

2

Bowmaker's Whiskey."

3

I wanted to focus on the selection of the

4
5

name.
A.

6
7

When did you select that name?

I don't recall the exact date.

It was just prior to

the application.
Q.

8

Okay.

And did you consider any other names at that

time?

9

MR. BREINER:

10

Objection, the board's

already said that that's not a proper area of inquiry.

11

You can answer yes or no, but then we're

12

not going to go into that.

13

A.

We -- yes.

14

BY MR. ASSMUS:

15

Q.

What were the other names you considered?

16

A.

I don't recall.

17

Q.

Do you recall how many names you considered?

18

MR. BREINER:

Same objection to this line

19

of questioning.

I'll let you go over a little bit,

20

but the board said that other names were not

21

appropriate subject of testimony.

22

didn't let you request documents to that effect.

23

BY MR. ASSMUS:

24

Q.

You can answer.

25

A.

What was the question again?

That's why they
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2

Q.

Do you recall how many names you considered?

3

A.

No.

4

Q.

And sitting here today, you don't recall any of the

5

other names you considered?

6

A.

Not specifically, no.

7

Q.

At the time you selected the name Bowmaker's Whiskey,

8

did you take any steps to determine whether that name

9

was available for use?

10

A.

Yes.

11

Q.

And what were those steps?

12

MR. BREINER:

Objection, outside the scope

13

of the testimony.

14

interrogatories and document requests related to

15

trademark searches and the Trademark Trial and Appeal

16

Board said that those were not proper subject to

17

discovery.

18

but I object to going into any specifics on what he

19

did.

20
21

In other words, you asked for

I let him answer to the fact that he did,

MR. ASSMUS:

Are you instructing the

witness not to answer that question?

22

MR. BREINER:

I'll let --

23

Can you read the question back, please?

24

(The requested portion of the record was

25

read as follows by the reporter at
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2

9:14 a.m.)

3

COURT REPORTER:

Question:

At the time you

4

selected the name Bowmaker's Whiskey, did you take any

5

steps to determine whether that name was available for

6

use?

7

Answer:

8

Question:

9

MR. BREINER:

10
11

Yes.
And what were those steps?
I'll let him answer that

question.
A.

I employ a graphic artist and team to assist me in

12

development of the business.

13

search on the name.

I asked him to do a

He did so.

14

BY MR. ASSMUS:

15

Q.

And he reported those results to you?

16

A.

He reported those results to me as there were no

17

conflicts.

18

Q.

And what's the name of the graphic artist?

19

A.

His name is Marcus Jenkins.

20

Q.

And where is he located?

21

A.

Currently offices in Grand Rapids.

22

Q.

Does he operate through a company?

23

A.

He does.

24

Q.

And what's the name of the company?

25

A.

iDeed, i-D-e-e-d.
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2

Q.

That's a tough one.

3

A.

Yes.

4

Q.

You mentioned the graphic artist and team.

5

Is that all one word?

Were you

referring to anybody other than Mr. Jenkins and iDeed?

6

A.

No.

7

Q.

Is iDeed the company that developed the labels

8

All of his team are in iDeed.

attached to your declaration?

9

A.

He's my graphic artist.

10

Q.

I take it that's a yes?

11

A.

Yes.

12

Q.

You don't have any other graphic artists?

13

A.

No.

14

Q.

Are you a graphic designer by training, whether

15
16

informal or not?
A.

17
18

I thought we had already established that I'm a
certified registered nurse anesthetist.

Q.

19

Maybe you misunderstood my question.

Do you have any

training in graphic design?

20

A.

No.

21

Q.

No.

22

A.

No.

23

Q.

Mr. Jenkins, is he an attorney?

24

A.

No.

25

Q.

Do you know whether Mr. Jenkins consulted with any

So you wouldn't do graphic design yourself?
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2

attorneys in connection with his -- strike that.

3

You said Mr. Jenkins did a search of the

4

name for you.

In connection with that search, do you

5

know whether Mr. Jenkins consulted with any attorneys?

6

A.

Not as part of the search.

7

Q.

Did he consult with attorneys in any other ways in

8
9

connection with the search?
A.

10
11

The application process through Telemarkia [ph] uses
attorneys.

Q.

Understood.

12

Did Mr. Jenkins report the results of that

13
14
15

Thank you.

search to you in writing?
A.

No.

No.

Not that I recall, no.
MR. BREINER:

Just for the record, all

16

these questions on the trademark search are objected

17

to, so I'll make a -- is it okay that I have a

18

continuing objection to the scope of the questions so

19

I don't have to object each time?

20

MR. ASSMUS:

21

With respect to this line of

questioning, that's fine.

22

MR. BREINER:

23

MR. ASSMUS:

Okay.
I don't want to debate it on

24

the record, but our view is that these questions

25

relate to Mr. Parks' declaration, which we think is
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2

within the scope of the board-ordered deposition.

3

BY MR. ASSMUS:

4

Q.

Other than the search that Mr. Jenkins performed, did

5

you take any other steps to determine whether the name

6

was available?

7

A.

No.

8

Q.

Did you discuss your selection of the name Bowmaker's

9

Whiskey with anyone other than Mr. Jenkins?

10

A.

My spouse.

11

Q.

Anyone else besides your spouse?

12

A.

No.

13

Q.

Your declaration indicates that you intend to use the

14

name Bowmaker's Whiskey for the distilled spirits --

15

well -- strike that.

16

Your declaration states that you intend to

17

use the name Bowmaker's Whiskey in connection with

18

distilled spirits, whiskey, and bourbon.

19

any other distilled spirits besides whiskey and

20

bourbon that you intend to use the name Bowmaker's

21

Whiskey with?

22

MR. BREINER:

23

BY MR. ASSMUS:

24

Q.

25

Are there

Objection, vague as to time.

Sitting here today.
MR. BREINER:

You can answer.
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2

A.

3

BY MR. ASSMUS:

4

Q.

And what are those additional distilled spirits?

5

A.

Corn liquor and apple brandy.

6

Q.

What does corn liquor mean?

7

A.

Whiskey made from corn.

8

Q.

Corn whiskey.

9

A.

Corn whiskey.

10

Q.

Got it.

11

A.

Yes.

12

Q.

Can you tell me what you understand to be the

13
14

Yes.

Okay.

Moonshine.

distinction between whiskey and bourbon?
A.

Whiskey is a generalized term.

Bourbon is a specific

15

term with rules regarding its production and aging

16

prior to bringing to market.

17

Q.

And I understand from your declaration that Bowmaker's

18

Whiskey Company intends to offer a bourbon; is that

19

correct?

20

A.

Varieties of.
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8

Where did you learn how to make whiskey?

9

A.

I had mentioned previously that I'm autodidact.

10

Q.

So you taught yourself?

11

A.

Yes.

12

In addition, I should say that I did take a

13

course in Louisville.

14

Q.

Where --

15

A.

A distiller's course.

16

Q.

Who offers that distiller's course?

17

A.

Moonshine University.

18

Q.

Moonshine.

19

Great name.

How long did you spend down

there?

20

A.

It was a week-long course.

21

Q.

And when was that?

22

A.

The exact date -- I wouldn't hold me to this, but I

23
24
25

believe it was October '16.
Q.

You attached to your declaration two sample labels,
Exhibits 1 and 2.

If I could ask you to turn to
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2

Exhibit 1.

3

designed for you?

4

MR. BREINER:

5

Objection, I'm not sure that

that properly characterizes his testimony.

6
7

This is one of the labels that Mr. Jenkins

You can answer.
A.

This is one that we have been working on.

This is a

8

permutation of the labels that we've been working on.

9

This is the latest version.

10

BY MR. ASSMUS:

11

Q.

12

And the one I'm looking at, Exhibit 1, is this the
label for -- is it pronounced Fistmele bourbon?

13

A.

Correct.

14

Q.

And what does Fistmele mean?

15

A.

Fistmele is an archery term.

Fistmele is a term that

16

comes from Old English.

17

during the Hundred Year War between England and

18

France, when the generals would ask if the archers

19

were ready, a properly strung long bow, you put your

20

hand on the belly of the bow and the string will touch

21

your thumb, so that means that it's ready to be used

22

in battle.

23

When an English long bow --

So when the general would raise the flag

24

for the archers so that they would know that the

25

archers were prepared, they would signal back,
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2

fistmele, our bows are strong.

3

comes from.

4

Q.

5

That's where that term

And the type of bow that you brought today, is that a
long bow?

6

A.

No.

7

Q.

What's the category of bow that is?

8

A.

That would be -- general category, this would be a

9

facsimile of an Eastern Woodland Indian whitewood flat

10

bow --

11

Q.

Flat bow.

12

A.

-- with rawhide backing for extra durability.

13

Q.

Do you make any other categories of bows?

14

A.

Yes.

15

Q.

What other types?

16

A.

Long bows, multiple flat bows out of different woods.

17

I have also made multiple recurves.

18

short horse bows, sinew-backed horse bows, which would

19

be similar to what the Plains Indians would have used

20

on horseback for hunting buffalo.

21

Q.

I have done some

So turning back to the label -- and thank you for the

22

education on the term "fistmele."

23

the side, there's some fine print there that I'll read

24

into the record and I have a question for you about.

25

If you turn it to

It says, "Our whiskey bows to different
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2

taste by utilizing a 'living cask process' by using

3

some of the best United States bourbons and other

4

whiskeys sourced from quality production facilities,"

5

period.

Or maybe that's a comma.

6
7

I'll stop there.

What is a living cask process?
A.

Living cask comes from old Scotland where the pub

8

masters would close their doors at night and gather up

9

the unfinished bottles of whiskey, emptying them into

10

a barrel in the back of the pub.

11

full, they would go ahead and empty it halfway or

12

partway and sell it as their own brand.

13

living cask because the barrel is never empty.

14

yeah, that's living cask.

15

Q.

Thank you.

When that barrel was

It's called a
I --

It says that you were going to be using

16

"some of the best United States bourbons and other

17

whiskeys."

18

A.

19
20

That I obtain whiskeys from distillers who produce
quality product.

Q.

21
22

What does that mean?

So you're referring there to the two distillers you
mentioned?

A.

There are others in my line that I have not actually

23

ordered from yet, but I have at least three other

24

distillers in line to get product from as well.

25

Q.

But you haven't yet obtained liquid from them?
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2

A.

But I haven't obtained from them as of yet.

3

Q.

Okay.

4

A.

The purpose of the living cask is to introduce new and

5

different whiskeys to the cask as the process

6

continues.

7

Q.

Will the whiskey that you bottle actually be a blend

8

of the whiskeys from the two distillers you are

9

working with right now?

10

MR. BREINER:

Objection, vague.

Are you

11

talking about this Exhibit 1, proposed or are you

12

talking about anything?

13
14

MR. ASSMUS:
A.

In general.

The purpose of a living cask is to mix whiskeys of

15

same character.

So all bourbons, there will be

16

multiple bourbons in the cask, there will be multiple

17

ryes in the cask.

18

will always be refilled with new, fresh whiskeys

19

garnering a brightness from the new whiskeys going in

20

and yet maintaining a mellowness from the older

21

whiskeys in the cask.

The cask will never be emptied.

22

BY MR. BREINER:

23

Q.

Thank you.

24

A.

I like it.

25

Q.

You're a whiskey drinker?

It

How did you become interested in whiskey?
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2

A.

I am.

3

Q.

How long have you been a whiskey drinker?

4

A.

For as long as I can recall.

5

Q.

Prior to launching Bowmaker's Whiskey, what were some

6
7

of your favored brands of whiskey?
A.

I drank a fair amount of scotch, Irish and American

8

varieties of whiskeys.

9

brand that I would go to.

10
11

I didn't have a particular
I liked to surf through the

brands.
Q.

12

Had you drunk Maker's Mark prior to finding Bowmaker's
Whiskey?

13

A.

Yes.

14

Q.

How long have you been drinking Maker's Mark?

15

A.

I can't say.

16

Q.

It's a brand you were familiar with?

17

A.

In passing.

18

Q.

Why do you say "in passing"?

19

A.

Because I surfed.

20

Q.

Turning to the second -- the second label that you

I bought a lot of brands.

21

attached to your declaration, Exhibit 2, this is the

22

Fletcher's Rye Whiskey.

23

reference to?

24

A.

May I show?

25

Q.

Yes, please.

What is Fletcher's a

If you could narrate what you're doing

TSG Reporting - Worldwide - 877-702-9580
EXHIBIT B-1

Page 35

1

BRYAN PARKS

2
3

for the court reporter.
A.

This -- these feathers on the end of the arrow are

4

fletching.

5

People who make arrows, in general, were generally

6

referred to as fletchers.

7

making.

8

Q.

9

Right.

The people who attach them are fletchers.

Seems like bow making, in general, has a lot

of terms associated with it that are somewhat unusual.

10

A.

Only to the uninitiated.

11

Q.

Got it.

12
13

So it refers to arrow

And there are -- have you come up with names

for all of your varieties of whiskey?
A.

It's an ongoing process of development.

14

have -- yeah, it's an ongoing process.

15

have been changed recently.

I think I
Even these

16

Q.

They have.

17

A.

Yeah.

18

Q.

Do you have a -- do you keep whiskeys and bourbons at

19

home to drink?

20

A.

I do.

21

Q.

Do you have any Maker's Mark at home right now?

22

A.

No.

23

Q.

Have you ever visited the Maker's Mark distillery?

24

A.

No.

25

Q.

Have you ever been to any distilleries in Kentucky?
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2

A.

Yes.

3

Q.

Which ones?

4

A.

I don't recall all the names.

5

Q.

Have you ever --

6

A.

There are distilleries around Bardstown, in

7

particular.

8

Q.

Have you ever been to the Jim Beam distillery?

9

A.

No.

10

Q.

Have you ever visited the Maker's Mark website?

11

A.

No.

12

Q.

Do you sell the bows you make?

13

A.

No.

14

Q.

You mentioned -- I think that maybe you even had a

15

Facebook post about it.

16

understand the difference between a whiskey with an E

17

and a whiskey without an E is?

18

A.

Can you tell me what you

Overall impression, whiskeys without an E are

19

predominantly Scotch and Irish, UK varietals.

20

Whiskeys with an E are more common in American

21

whiskeys.

22

Q.

And your Bowmaker's Whiskey, you use an E, correct?

23

A.

Correct.

24

Q.

Are you aware that Maker's Mark labels its whiskey

25

I'm an American.

without an E?
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A.

No.

3

MR. ASSMUS:

Maybe we can take a quick

4

break so we can go over our notes and see what else

5

we've got, give you a chance to use the restroom,

6

maybe like ten minutes or less.

7

MR. BREINER:

8

MR. ASSMUS:

9

(Off the record at 9:42 a.m.)

10

Okay.
Thank you.

(Back on the record at 9:52 a.m.)

11

BY MR. ASSMUS:

12

Q.

Welcome back, Mr. Parks.

If we could go back to the

13

labels, actually.

14

Fletcher's rye, the mark -- the phrase, "One shot at a

15

time," this particular mock-up has a circle R after

16

"One shot at a time."

17

trademark, to your knowledge?

18

A.

The second label, again, the

Is that -- is that a registered

We are in the process of registering that trademark.

19

We put it in the mock-up because we were assuming that

20

we would get it.

21

Q.

And it was iDeed that created both of these labels?

22

A.

Yes.

23

Q.

How much have you spent with iDeed in doing the

24
25

graphic design work?
MR. BREINER:

Objection, outside the scope
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2

of the order of the deposition.

3
4

But you can answer the question.
A.

I would have to go back and pull my records for two

5

years to determine how much I've spent on this.

6

can't tell you off the top of my head.

7

BY MR. ASSMUS:

8

Q.

Do you have an estimate, sitting here today?

9

A.

No.

10

Q.

Did the graphic design firm also assist with your

11

I

website and social media?

12

A.

Yes.

13

Q.

At the time you selected the name Bowmaker's Whiskey,

14

Their designs.

did you also select your social media handles?

15

A.

Which are?

16

Q.

So your Twitter handle and your Facebook --

17

A.

That was done by iDeed for me.

18

Q.

That was done by iDeed for you.

19

What about your domain name?

20

Did they

register your domain name?

21

A.

Yes.

22

Q.

In connection with this search that Mr. Jenkins did,

23

did you take any notes of your conversation in which

24

he reported the search results to you?

25

MR. BREINER:

Objection, outside the scope.
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2

BY MR. ASSMUS:

3

Q.

You can answer.

4

A.

No.

5

Q.

Have you registered any of your labels with the

6
7

federal government?
A.

No.

8

MR. BREINER:

9

You can answer.

10

A.

11

BY MR. ASSMUS:

12

Q.

13

Objection.

Same objection.

No.

Are you aware that your Twitter handle uses whiskey
without an E?

14

A.

I am.

15

Q.

Why -- why does it not use an E, given that your

16
17

company name, whiskey, uses an E?
A.

18
19

allow an additional character in the name.
Q.

20
21

Because of the requirements of Twitter, they won't

Are you aware that your Facebook handle also does not
use an E?

A.

No, I did not recall that.

I don't know if the rules

22

are the same for them, but it's because of their

23

rules.

24
25

Q.

Where do you shop for your whiskey?
MR. BREINER:

Objection, outside the scope.
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2
3

You can answer.
A.

4

There are half a dozen stores or more.
you exactly which all of them are.

5

BY MR. ASSMUS:

6

Q.

Do you have a favorite?

7

A.

Mega-Bev is one I would frequent.

8

Q.

Do they sell Maker's Mark there?

9

A.

They do.

10
11
12

I can't tell

MR. ASSMUS:

I don't have any further

questions.
MR. BREINER:

I don't have any questions.

13

And as we said before, the deposition, under the

14

board's rules, is to be maintained confidential for a

15

certain period of time -- I can't recall what that

16

is -- and so I would like counsel to treat it that way

17

and then, when we get the transcript, we will go

18

through the transcript and tell you what sections

19

should be confidential and which sections should be

20

confidential attorneys' eyes only.

21

MR. ASSMUS:

22

MR. BREINER:

23

Very good.

Thank you.

And the witness would like to

read and sign the deposition.

24

MR. ASSMUS:

Great.

Signature is reserved.

25

Thank you very much, Mr. Parks, for your
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time today.
(Proceedings concluded at 9:57 a.m.)

4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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CERTIFICATE OF NOTARY
STATE OF MICHIGAN )

4
5

) SS
COUNTY OF OAKLAND )

6
7

I, ALISON WEBSTER, certify that this

8

deposition was taken before me on the date

9

hereinbefore set forth; that the foregoing questions

10

and answers were recorded by me stenographically and

11

reduced to computer transcription; that this is a

12

true, full and correct transcript of my stenographic

13

notes so taken; and that I am not related to, nor of

14

counsel to, either party nor interested in the event

15

of this cause.

16
17

Dated: 8-5-2019

18
19
20
21

Alison Webster

_______________________________________________

22

ALISON C. WEBSTER, CSR-6266, RPR, RMR, CRR.

23

Notary Public,

24

Oakland County, Michigan.

25

My Commission expires:

May 1, 2023
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1

ERRATA SHEET

2

Case Name:

3

Deposition Date:

4

Deponent:

5

Pg.

No. Now Reads

Should Read

Reason

6

___

___ __________

__________

____________________

7

___

___ __________

__________

____________________

8

___

___ __________

__________

____________________

9

___

___ __________

__________

____________________

10

___

___ __________

__________

____________________

11

___

___ __________

__________

____________________

12

___

___ __________

__________

____________________

13

___

___ __________

__________

____________________

14

___

___ __________

__________

____________________

15

___

___ __________

__________

____________________

16

___

___ __________

__________

____________________

17

___

___ __________

__________

____________________

18

___

___ __________

__________

____________________

19

___

___ __________

__________

____________________

20
_____________________
21
Signature of Deponent
22
23

SUBSCRIBED AND SWORN BEFORE ME
THIS ____ DAY OF __________, 2019.

24

____________________

25

(Notary Public)

MY COMMISSION EXPIRES:__________
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EXHIBIT B-13

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD
MAKER’S MARK DISTILLERY, INC.,
Opposer,
v.

BOWMAKER’S WHISKEY COMPANY,
Applicant.

)
)
)
)
)
)
)
)
)
)
)

Opposition No. 91239589
USSN 87/383,989
Mark: BOWMAKER’S WHISKEY

----APPLICANT'S RESPONSES TO OPPOSER’S FIRST
SET OF REQUESTS FOR PRODUCTION OF DOCUMENTS
Pursuant to Rules 26 and 34 of the Federal Rules of Civil Procedure, Rule 2.120
of the Trademark Rules of Practice, TBMP §406, the parties’ June 22, 2019 Discovery
Conference and the Trademark Trial and Appeal Board’s (“Board”) Order dated July 2, 2019,
applicant Bowmaker’s Whiskey Company (“Applicant”) hereby responds to opposer Maker’s
Mark Distillery, Inc.'s (“Opposer”) requests for production of documents numbers 1, 5 and 7-10
as set forth hereafter.
GENERAL OBJECTIONS
Applicant objects to Opposer's discovery requests on the following grounds:
1. Applicant objects to Opposer’s discovery requests to the extent that they seek
information and documents protected by the attorney-client privilege and/or work product
doctrine. Applicant will produce a privilege log as agreed to by the parties and pursuant to the
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Federal Rules of Civil Procedure and the Code of Federal Regulations, 37 C.F.R. §2.120.
2. Applicant further objects to the discovery requests to the extent that they seek
confidential and proprietary customer, marketing, manufacturing, trade secret, and financial
information. Applicant will produce such documents and information to the extent not objected
to under an agreed upon protective order.
3. Applicant further objects to the discovery requests to the extent that they are
beyond the scope of the Federal Rules of Civil Procedure and the Code of Federal Regulations.
4. Applicant further objects to the "Definitions" and “Instructions" to the extent
that they are beyond the scope of the Federal Rules of Civil Procedure and the Code of Federal
Regulations. Applicant will produce documents pursuant to Federal Rules of Civil Procedure
and the Code of Federal Regulations. Applicant will respond to Opposer's discovery based on
the ordinary meaning of the discovery requests.
5. To the extent not objected to, Applicant will produce the documents for
inspection at a time and place agreed upon by the parties.

RESERVATION OF RIGHTS
All responses to the following document requests are made without in any way
waiving but, on the contrary, intending to reserve and reserving:
1. All questions as to competency, relevancy, materiality, privilege and
admissibility for any purpose in any subsequent proceeding or the testimony of this or any other
action;
2. The right to object on any grounds to the use of any of these documents, or the
subject matter thereof, in any subsequent proceeding or the testimony of this or any other action;
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3. The right to object on any grounds at any time to a demand for further
responses to these or any other document requests or other discovery proceedings involving or
relating to the subject matter of the document requests herein answered; and
4. The right at any time to revise, correct, supplement, clarify and/or amend the
responses and objections set forth herein.

REQUESTS
DOCUMENT REQUEST NO. 1
All Documents, Communications and Things evidencing, referring or relating to
any current, planned, or contemplated uses of the Contested Mark in connection with your
offering for sale of each of the Claimed Goods.
RESPONSE:
Objection. See General Objection Nos. 1 and 2. Without waiving the objection
and subject thereto, Applicant will produce any non-privileged documents.
DOCUMENT REQUEST NO. 5
All Documents, Communications and Things evidencing, referring or relating to
the creation, consideration, design, development, selection, and adoption of the Contested Mark,
including any other marks, or versions of the Contested Mark, that were considered by You.
RESPONSE:
Objection. See General Objection Nos. 1 and 2. Without waiving the objection
and subject thereto, Applicant will produce any non-privileged documents and as ordered by the
Board’s July 2, 2019 Order.
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DOCUMENT REQUEST NO. 7
Representative specimens of use of the Contested Mark, including, but not limited
to, labels, brochures, containers or trade dress You have used, currently use, or plan to use on or
in connection with the Claimed Goods.
RESPONSE:
Applicant will produce the requested documents.
DOCUMENT REQUEST NO. 8
All Documents, Communications and Things evidencing, referring or relating to
advertising, marketing, and other promotional materials, including Internet and web based
advertising, television advertising, signs, posters and displays which illustrate or depict the use or
intended use of the Contested Mark.
RESPONSE:
Applicant will produce the requested documents.
DOCUMENT REQUEST NO. 9
All Documents, Communications and Things evidencing, referring or relating to
any instances of actual or possible confusion, mistake, deception or association of any kind
between Opposer or its products and/or services offered in connection with Opposer’s Marks and
Applicant’s products or services offered in connection with the Contested Mark.
RESPONSE:
There are no documents.
DOCUMENT REQUEST NO. 10
All Documents, Communications and Things evidencing, referring or relating to
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any market studies, surveys, focus groups or other studies which You have conducted or
caused to be conducted which relate to the Contested Mark, Opposer’s Marks, or the Claimed
Goods.
RESPONSE:
There are no documents.

Respectfully submitted,
BOWMAKER’S WHISKEY COMPANY
By /Theodore A. Breiner/
Theodore A. Breiner
Registration No. 32,103
BREINER & BREINER, L.L.C.
115 North Henry Street
Alexandria, Virginia 22314-2903
Telephone (703) 684-6885
Attorneys for Applicant
Bowmaker’s Whiskey Company

July 19, 2019
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