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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Notice of Opposition

Notice is hereby given that the following party opposes registration of the indicated application.

Opposer Information

Name Hopkinton Ventures, LLC
Entity Limited Liability Company Citizenship Florida
Address 1511 N. Westshore Blvd., Suite 700

Tampa, FL 33607
UNITED STATES

Attorney informa- | Mindi M. Richter

tion Shumaker, Loop & Kendrick, LLP

101 E. Kennedy Blvd., Suite 2800

Tampa, FL 33602

UNITED STATES

Email: mrichter@slk-law.com, ttimmerman@slk-law.com, Idyer@slk-law.com
Phone: 8132297600

Applicant Information

Application No 87452279 Publication date 01/16/2018
Opposition Filing | 02/13/2018 Opposition Peri- 02/15/2018
Date od Ends

Applicant Simmons, Andrew

2261 Brookhollow Plaza Dr Suite 210
Arlington, TX 76006
UNITED STATES

Goods/Services Affected by Opposition

Class 043. First Use: 2016/09/06 First Use In Commerce: 2016/09/06

All goods and services in the class are opposed, namely: Food preparation services; Food prepara-
tion services featuring fresh, properly proportioned, healthy meals designed to fuel metabolism and
burn fat and made toorder for delivery or pick up

Grounds for Opposition

| Priority and likelihood of confusion | Trademark Act Section 2(d)

Mark Cited by Opposer as Basis for Opposition

U.S. Registration | 3975971 Application Date 07/20/2010

No.

Registration Date | 06/07/2011 Foreign Priority NONE
Date

Word Mark FITLIFE FOODS



http://estta.uspto.gov

Design Mark

FITLIFE FOODS

Description of
Mark

NONE

Goods/Services

Class 029. First use: First Use: 2011/02/00 First Use In Commerce: 2011/03/00

Prepared and packaged meals consisting primarily of meat, seafood, poultry, ve-
getables and dried and processed fruits

Class 030. First use: First Use: 2011/02/00 First Use In Commerce: 2011/03/00

Prepared and packaged meals consisting primarily of processed cereals,
breads, rice and pasta

Class 035. First use: First Use: 2011/02/00 First Use In Commerce: 2011/03/00
Retail food stores

Attachments 85088187#TMSN.png( bytes )
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Signature /Mindi M. Richter/

Name Mindi M. Richter

Date

02/13/2018




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Application No. 87/452,279 for FRESH FIT FOODS
Applicant: Andrew Simmons

Application Date: May 16, 2017

Publication Date: January 16, 2018

)
HOPKINTON VENTURES, LLC, )
)
Opposer, ) Opposition No.
)
v. )
)
ANDREW SIMMONS, )
)
Applicant. )
)
NOTICE OF OPPOSITION

Hopkinton Ventures, LLC (“Fitlife” or “Opposer”), believes that it will be damaged by
registration of the mark FRESH FIT FOODS (“Applicant’s Mark™) in International Class 43 as
listed in Application Serial No. 87/452,279 (the “Application”), and hereby opposes the
Application. As grounds for its opposition, Opposer states as follows:

L. PARTIES

1. Opposer Fitlife is a Florida limited liability company with its principal place of
business in Tampa, Florida.

2. On information and belief, Applicant Andrew Simmons (“Applicant”) is an

individual residing in Arlington, Texas.



IL. OPPOSER’S MARK

3. Opposer Fitlife is a health and wellness company, specializing in fresh, made-
from-scratch, prepared and properly proportioned packaged meals that help its customers both
save time and eat healthy (“Opposer’s Goods”). Opposer’s Goods are prepared and offered
under the mark FITLIFE FOODS from FITLIFE FOODS retail stores and can also be delivered
(“Opposer’s Services”).

4. Since at least as early as February 2011, Opposer has continuously used and
promoted its Opposer’s Goods and Services under its FITLIFE FOODS mark (“Opposer’s
Mark™).

5. Opposer federally registered Opposer’s Mark for:

International Class 28 — Prepared and packaged meals consisting
primarily of meat, seafood, poultry, vegetables and dried and

processed fruits.

International Class 30 — Prepared and packaged meals consisting
primarily of processed cereals, breads, rice and pasta.

International Class 35 — Retail food stores.
under Registration No. 3,975,971 (“Opposer’s Registration”), issued June 7, 2011. Opposer’s
Registration is valid and subsisting, and has not been canceled, revoked, or abandoned.
III. APPLICANT’S MARK

6. Applicant’s Application was filed on May 16, 2017, asserts a first use date of
September 6, 2016, and was published in the Official Gazette on January 16, 2018.

7. Applicant’s Application is for “food preparation services; food preparation
services featuring fresh, properly proportioned, healthy meals designed to fuel metabolism and

burn fat and made to order for delivery or pick up” (“Applicant’s Services”).



IV. LIKELIHOOD OF CONFUSION

8. Opposer’s Mark is distinctive for Opposer’s Goods and Services.

9. Opposer’s Registration for Opposer’s Mark and Opposer’s first use of Opposer’s
Mark in connection with Opposer’s Goods and Services are well prior to Applicant’s asserted
first use date.

10. As a result of Opposer’s extensive use and promotion of Opposer’s Mark since
2011, the mark has developed substantial goodwill and is a strong mark.

11. Applicant’s FRESH FIT FOODS mark is highly similar to Opposer’s FITLIFE
FOODS mark. The two marks share as a primary, distinctive element the term FIT, as well as
the term FOODS.

12. Applicant’s Services and Opposer’s Goods and Services are identical.
Applicant’s Services are of a nature that relevant consumers are likely to assume that they
originate from the same source as fresh, made-from-scratch, prepared and packaged meals sold
under the same or a similar mark, from retail stores providing such meals, or the delivery of such
meals, operating under the same or a similar mark, or a source sponsored by or affiliated with the
provider of such meals and related services services.

13. Applicant’s use of its FRESH FIT FOODS mark, and its filing of its Application,
are without Opposer’s consent.

14.  In view of the highly similar nature of the parties’ marks, and the identical nature
of the parties’ goods and services, Applicant’s Mark so resembles Opposer’s Mark as to be likely
to cause confusion, or to cause mistake, or to deceive as to the origin, sponsorship, or approval of

Applicant’s Services, and is likely to suggest an affiliation, connection, or association of



Applicant and Applicant’s Services with Opposer and Opposer’s Goods and Services, with
consequent injury to Opposer, the trade, and the public.

15. The registration of Applicant’s Mark would prevent Opposer from exercising
exclusive control over the goodwill and reputation associated with Opposer’s Mark. Therefore,
the registration of Applicant’s Mark would damage and injure Opposer.

16. Opposer will also be damaged by the registration of Applicant’s Mark because
such registration will support statutory rights for Applicant in violation and derogation of
Opposer’s prior, superior, and exclusive rights in Opposer’s Mark.

WHEREFORE, Opposer respectfully requests that the mark in Application Serial
No. 87/452,279 be denied registration.

Respectfully submitted,

/s/ Mindi M. Richter

J. Todd Timmerman, Esquire
Mindi M. Richter, Esquire
Shumaker, Loop & Kendrick, LLP
101 East Kennedy Boulevard
Suite 2800

Tampa, Florida 33602

Telephone: (813) 229-7600
Facsimile: (813) 229-1660

Attorneys for Opposer, Hopkinton Ventures, LLC

February 13, 2018.



