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Notice of Opposition

Notice is hereby given that the following party opposes registration of the indicated application.

Opposer Information

Name

Balance Syndicated LLC

Granted to Date
of previous ex-
tension

10/07/2017

Address

5658 N. Main Street, Suite 101
Sylvania, OH 43560
UNITED STATES

Attorney informa-
tion

Timothy J. Van Tuinen

Buchanan Van Tuinen LLC

P.O. Box 700

Perrysburg, OH 43552

UNITED STATES

Email: uspto@ipbybv.com, tim.vantuinen@ipbybv.com
Phone: 888-900-2476

Applicant Information

Application No

87141615 Publication date 08/08/2017

Opposition Filing
Date

10/06/2017 Opposition Peri- 10/07/2017

od Ends

Applicant

Buda Juice, LLC
1403 Dragon Street
Dallas, TX 75207
UNITED STATES

Goods/Services Affected by Opposition

Class 029. First Use: 0 First Use In Commerce: 0
All goods and services in the class are opposed, namely: soups

Class 032. First Use: 0 First Use In Commerce: 0

All goods and services in the class are opposed, namely: fruit juices, herbal juices, vegetable juices,
non-alcoholic fruit juice beverages; beverages containing non-dairy milk, namely, nut-based milks not
being milksubstitutes; milk of almonds for beverages

Class 043. First Use: 0 First Use In Commerce: 0 _
All goods and services in the class are opposed, namely: juice bar services, cafA© and restaurant-
services, snack bar services

Applicant Information

Application No

87146622 Publication date 08/08/2017

Opposition Filing
Date

10/06/2017 Opposition Peri-

od Ends

Applicant

Buda Juice, LLC



http://estta.uspto.gov

1403 Dragon Street
Dallas, TX 75207
UNITED STATES

Goods/Services Affected by Opposition

Class 029. First Use: 0 First Use In Commerce: 0
All goods and services in the class are opposed, namely: soups

Class 032. First Use: 0 First Use In Commerce: 0

All goods and services in the class are opposed, namely: fruit juices, herbal juices, vegetable juices,
non-alcoholic fruit juice beverages; beverages containing non-dairy milk, namely, nut-based milks not
being milksubstitutes; milk of almonds for beverages

Class 043. First Use: 0 First Use In Commerce: 0 _
All goods and services in the class are opposed, namely: juice bar services, cafA© and restaurant-
services, snack bar services

Grounds for Opposition

| Priority and likelihood of confusion | Trademark Act Section 2(d)

Marks Cited by Opposer as Basis for Opposition

U.S. Application 86468104 Application Date 12/01/2014

No.

Registration Date | NONE Foreign Priority NONE
Date

Word Mark BALANCE

Design Mark

BALANCE

Description of NONE
Mark

Goods/Services Class 043. First use: First Use: 2010/02/22 First Use In Commerce: 2010/02/22
Restaurant services

U.S. Application 86631641 Application Date 05/15/2015

No.

Registration Date | NONE Foreign Priority NONE
Date

Word Mark BALANCE PAN-ASIAN GRILLE




Design Mark

baldnce

Description of The mark consists of the word "balance"in which a curve forms the letter "I" and
Mark the phrase "Pan-Asian Grille" is positioned above the word "balance" to the right
of the letter "I".

Goods/Services Class 043. First use: First Use: 2010/02/22 First Use In Commerce: 2010/02/22
Restaurant services

U.S. Application/ Registra- NONE Application Date NONE

tion No.

Registration Date NONE

Word Mark BALANCE

Goods/Services beverage bar services including, but not limited to, juice bar services;

soups; beverages including, but not limited to, fruit juice beverages

U.S. Application/ Registra- NONE Application Date NONE
tion No.

Registration Date NONE




Design Mark

baldhce

Goods/Services

beverage bar services including, but not limited to, juice bar services;
soups; beverages including, but not limited to, fruit juice beverages

Attachments

86468104#TMSN.png( bytes )
86631641#TMSN.png( bytes )

1393-019 mark.jpg
1393-019_Notice_Of_Opposition.pdf(64892 bytes )
1393-019 Exhibit A.pdf(143157 bytes )

1393-019 Exhibit B.pdf(149495 bytes )

Signature

/Timothy J. Van Tuinen/

Name

Timothy J. Van Tuinen

Date

10/06/2017




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the consolidated matter of Application Serial No. 87/141,615 for the mark:

BALANCE IN A BOTTLE and Application Serial No. 87/146,622 for the mark:

B THE BALANCE.
Balance Syndicated LLC )
Opposer, )
V. ) Consolidated Opposition No.
Buda Juice, LLC )
Applicant. )

CONSOLIDATED NOTICE OF OPPOSITION

Balance Syndicated LLC (“the Opposer”), an Ohio Limited Liability Company
with a business address of 5658 N. Main Street, Suite 101, Sylvania, Ohio 43560, believes
it will be damaged by the registration of the marks BALANCE IN A BOTTLE shown in
Application Serial No. 87/141,615, filed on August 17, 2016, and B THE BALANCE
shown in Application Serial No. 87/146,622 filed August 22, 2016. Each application was
filed by Buda Juice, LLC (“the Applicant”) and was published in the Official Gazette on
August 8, 2017. As a result, and having previously been given an extension of time to
oppose until October 7, 2017, Opposer hereby opposes the registration of said marks.

Applicant, upon information and belief, is a Texas Limited Liability Company

having a mailing address of 1403 Dragon Street, Dallas, Texas 75207.
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As grounds in support of its opposition, Opposer asserts as follows:

COUNT I - LIKELIHOOD OF CONFUSION

1. By Application Serial No. 87/141,615 and Application Serial No. 87/146,622
(“Applicant’s Applications”), Applicant is seeking to obtain, under the provisions of the
Trademark Act of 1946, as amended, registration upon the Principal Register of the
marks BALANCE IN A BOTTLE and B THE BALANCE for: “soups,” in International
Class 029, “fruit juices, herbal juices, vegetable juices, non-alcoholic fruit juice beverages;
beverages containing non-dairy milk, namely, nut-based milks not being milk substitutes;
milk of almonds for beverages,” in International Class 032, and “juice bar services, café
and restaurant services, snack bar services,” in International Class 043.

2. Upon information and belief, Applicant’s application to register the mark
BALANCE IN A BOTTLE was filed on August 17, 2016, and Applicant’s application to
register the mark B THE BALANCE was filed on August 22, 2016 (collectively
“Applicant’s Filing Dates”), each having an intent-to-use filing basis under Section 1(b) of
the U.S. Trademark Act, 15 U.S.C. §1051(b).

3. Upon information and belief, Applicant has not used the marks BALANCE IN A
BOTTLE and B THE BALANCE anywhere, including in commerce, on any goods or
services.

4. As further detailed below, Opposer, itself and through its predecessor in interest
and related companies, has adopted and continuously used the mark BALANCE for
goods and services including, but not limited to, restaurant services, beverage bar services

including, but not limited to, juice bar services, soups, and beverages including, but not
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limited to, fruit juice beverages, since at least 2010, and prior to any date of first use
anywhere, and in commerce, upon which Applicant can rely.

3. Opposer’s mark BALANCE is inherently distinctive as applied to restaurant
services, beverage bar services, soups, and beverages.

6. Opposer is the owner of Application Serial No. 86/468,104, filed on December 1,
2014, for the mark BALANCE used in connection with restaurant services in
International Class 043. A true and correct copy of Application Serial No. 86/468,104 1s
attached hereto as Exhibit A.

7. Application Serial No. 86/468,104 was filed prior to Applicant’s Filing Dates.

8. Application Serial No. 86/468,104 was filed prior to any use by Applicant of the
marks BALANCE IN A BOTTLE and B THE BALANCE anywhere and in commerce.
9. Opposer is the owner of Application Serial No. 86/631,641, filed on May 15,
2015, for the mark BALANCE PAN-ASIAN GRILLE and design used in connection
with restaurant services. A true and correct copy of Application Serial No. 86/631,641 is
attached hereto as Exhibit B.

10.  Application Serial No. 86/631,641 was filed prior to Applicant’s Filing Dates.

11.  Application Serial No. 86/631,641 was filed prior to any use by Applicant of the
marks BALANCE IN A BOTTLE and B THE BALANCE anywhere and in commerce.
12. Commencing prior to Applicant’s Filing Dates, Opposer, through its predecessor
in interest and related companies, has been, and is now engaged in, rendering, providing,
and advertising in interstate commerce services bearing the BALANCE mark.

13. Commencing prior to Applicant’s Filing Dates, and at least as early as 2010,

Opposer, through its predecessor in interest and related companies, has continuously
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used, and is now using the mark BALANCE in connection with restaurant services and
beverage bar services including, but not limited to, juice bar services.

14. Commencing prior to Applicant’s Filing Dates, Opposer, through its predecessor
in interest and related companies, has been advertising, offering, and selling in interstate
commerce soups bearing the BALANCE mark and has continuously used the mark
BALANCE 1in connection with soups.

15. Commencing prior to Applicant’s Filing Dates, Opposer, through its predecessor
in interest and related companies, has been advertising, offering, and selling in interstate
commerce beverages bearing the BALANCE mark and has continuously used the mark
BALANCE in connection with beverages.

16. Since the initial use of the mark BALANCE, Opposer, through its predecessor in
interest and related companies, has made a substantial investment in advertising and
promoting its BALANCE mark in association with restaurant services, beverage bar
services, soups, and beverages. Opposer, through its predecessor in interest and related
companies, has extensively rendered, advertised, promoted, and offered services, such as
restaurant services and beverage bar services, and has extensively advertised, offered, and
sold soups and beverages, in connection with the mark BALANCE to the public through
various channels of trade in commerce, with the result that customers and the public in
general have come to know and recognize Opposer’s BALANCE mark and associate the
same with Opposer and the goods and services provided under Opposer’s BALANCE
mark. Opposer has built extensive goodwill in connection with the goods and services
provided under the mark BALANCE.

17.  In view of use of the mark BALANCE by Opposer prior to any use by Applicant

of the marks BALANCE IN A BOTTLE and B THE BALANCE, and prior to the filing

Page 4 of 8



of Applicant’s Applications, there is no issue of priority concerning Opposer’s adoption
and use of its mark BALANCE prior to any adoption and use of the marks BALANCE
IN ABOTTLE and B THE BALANCE by Applicant.

18.  Upon information and belief, each of Applicant's marks BALANCE IN A
BOTTLE and B THE BALANCE so resembles Opposer's mark BALANCE as to be
likely, when used on or in connection with the goods and services listed in International
Class 029, International Class 032, and International Class 043, as set forth in Applicant's
Applications, to cause confusion, mistake, or deception within the meaning of Section 2(d)
of the U.S. Trademark Act, 15 U.S.C. §1052(d), resulting in damage and detriment to
Opposer and its reputation.

19.  Upon information and belief, Applicant’s goods and services listed in
International Class 029, International Class 032, and International Class 043, as set forth
in Applicant’s Applications, are overlapping and substantially identical to the goods and
services provided under Opposer’s BALANCE mark adding to the likelihood of
confusion, mistake, or deception.

20.  Upon information and belief, Applicant’s goods and services listed in
International Class 029, International Class 032, and International Class 043, as set forth
in Applicant’s Applications, are offered through at least some of the same channels of
trade and to at least some of the same class of purchasers as those that purchase goods, or
are rendered services, under Opposer’s BALANCE mark, further adding to the likelihood
of confusion, mistake, or deception.

21. Upon information and belief, because Applicant’s BALANCE IN A BOTTLE
and B THE BALANCE marks and Opposer’s BALANCE mark are confusingly similar,

are used on overlapping and substantially identical goods and services, and are sold in
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identical or related channels of trade, purchasers, and the public in general, are likely to
believe, and would be justified in believing, that Applicant’s goods and services originate
from Opposer or from an entity in some way associated with, endorsed by, or sponsored
by Opposer.
22. Opposer believes it will be damaged by Applicant’s registration of the marks
BALANCE IN A BOTTLE and B THE BALANCE for the goods and services listed in
International Class 029, International Class 032, and International Class 043, as set forth
in Applicant’s Applications, as a result of the aforementioned confusion, mistake, and
deception and under the provisions of Section 2(d) of the U.S. Trademark Act, 15 U.S.C.
§1052(d).
WHEREFORE, Opposer, Balance Syndicated LLC, believes and avers that it
will be damaged by registration of Applicant’s marks BALANCE IN A BOTTLE and B
THE BALANCE, and prays that each of Application Serial No. 87/141,615 and
Application Serial No. 87/146,622 be refused registration in International Class 029,
International Class 032, and International Class 043, that no registration be issued to
Applicant, and that this Opposition be sustained in favor of Opposer.
DATED this 6% day of October 2017.
Respectfully submitted,
Balance Syndicated LLC

By: /Timothy J. Van Tuinen/

Timothy J. Van Tuinen

Attorney for Opposer
BUCHANAN VAN TUINEN LLC
P.O. Box 700

Perrysburg, OH 43552

Tel: (888) 900-2476

Fax: (888) 900-2476
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CERTIFICATE OF TRANSMISSION

I hereby certify that the forgoing CONSOLIDATED NOTICE OF

OPPOSITION is being submitted electronically through the Electronic System for

Trademark Trials and Appeals (ESTTA) on this 6% day of October 2017.
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/Timothy J. Van Tuinen/

Timothy J. Van Tuinen

Attorney for Opposer
BUCHANAN VAN TUINEN LLC
P.O. Box 700

Perrysburg, OH 43552

Tel: (888) 900-2476

Fax: (888) 900-2476



CERTIFICATE OF SERVICE

I hereby certify that a true and complete copy of the forgoing CONSOLIDATED
NOTICE OF OPPOSITION has been served on Applicant by forwarding said copy on
October 6, 2017, via e-mail to:

Gardere Wynne Sewell LLP
Attention: Jason R. Fulmer

e-mail address: ip@gardere.com, jfulmer@gardere.com

/Timothy J. Van Tuinen/

Timothy J. Van Tuinen

Attorney for Opposer
BUCHANAN VAN TUINEN LLC
P.O. Box 700

Perrysburg, OH 43552

Tel: (888) 900-2476

Fax: (888) 900-2476
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BALANCE

Word Mark BALANCE

Goods and [C 043. US 100 101. G & S: Restaurant services. FIRST USE: 20100222. FIRST USE IN COMMERCE:
Services 20100222

Standard

Characters

Claimed

Mark

Drawing (4) STANDARD CHARACTER MARK

Code

Serial

Number 86468104

Filing Date December 1, 2014

Current

Basis 1A

Original

Filing Basis "

Owner (APPLICANT) BALANCE SYNDICATED LLC LIMITED LIABILITY COMPANY OHIO 5658 N. MAIN STREET,
SUITE 101 SYLVANIA OHIO 43560

Assignment

Recorded ASSIGNMENT RECORDED

Attorney of

Record J. Matthew Buchanan

Type of

Mark SERVICE MARK

Register PRINCIPAL

Other Data Subject to Concurrent Use Proceeding with U.S. Trademark Registration No.: 4,653,864. Applicant claims
exclusive right to use the mark in the area comprising the entire United States with the exception of the area


http://tmsearch.uspto.gov/bin/showfield?f=doc&state=4804:khq672.2.1#skipnav
http://www.uspto.gov/index.html
http://www.uspto.gov/index.html
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http://www.uspto.gov/main/sitesearch.htm
http://www.uspto.gov/main/faq/index.html
http://www.uspto.gov/main/glossary/index.html
http://www.uspto.gov/main/definitions.htm
http://www.uspto.gov/main/contacts.htm
http://www.uspto.gov/ebc/indexebc.html
http://www.uspto.gov/helpdesk/status/status.htm
http://www.uspto.gov/main/newsandnotices.htm
http://www.uspto.gov/web/menu/feedback.html
http://www.uspto.gov/main/trademarks.htm
http://tmsearch.uspto.gov/bin/gate.exe?f=tess&state=4804:khq672.2.1
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http://tmsearch.uspto.gov/bin/gate.exe?f=search&state=4804:khq672.2.1
http://tmsearch.uspto.gov/bin/gate.exe?f=brwsidx&state=4804:khq672.2.1
http://tmsearch.uspto.gov/bin/gate.exe?f=searchst&state=4804:khq672.2.1
http://tmsearch.uspto.gov/bin/showfield?f=doc&state=4804:khq672.2.1#bottom
http://tmsearch.uspto.gov/bin/gate.exe?f=help&state=4804:khq672.2.1
http://tsdr.uspto.gov/#caseNumber=86468104&caseType=SERIAL_NO&searchType=statusSearch
http://assignments.uspto.gov/assignments/q?db=tm&qt=sno&reel=&frame=&sno=86468104
http://ttabvue.uspto.gov/ttabvue/v?qs=86468104

within a radius of thirty-five miles from the intersection of Carthage Ave., Cincinnati, OH 45212 and Ross Ave.,
Cincinnati, OH 45212.
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baldhee

Word Mark BALANCE PAN-ASIAN GRILLE

Goods and [C 043. US 100 101. G & S: Restaurant services. FIRST USE: 20100222. FIRST USE IN COMMERCE:
Services 20100222

Mark

Drawing (3) DESIGN PLUS WORDS, LETTERS, AND/OR NUMBERS
Code

Design

Search 26.17.09 - Bands, curved; Bars, curved; Curved line(s), band(s) or bar(s); Lines, curved
Code

Serial

Number 86631641

Filing Date May 15, 2015

Current

Basis 1A

Original

Filing Basis "

Owner (APPLICANT) BALANCE SYNDICATED LLC LIMITED LIABILITY COMPANY OHIO 5658 N. MAIN STREET,
SUITE 101 SYLVANIA OHIO 43560

Assignment
Recorded

Attorney of
Record

Disclaimer NO CLAIM IS MADE TO THE EXCLUSIVE RIGHT TO USE "PAN-ASIAN GRILLE" APART FROM THE MARK
AS SHOWN

Description Color is not claimed as a feature of the mark. The mark consists of the word "balance" in which a curve forms
of Mark the letter "I" and the phrase "Pan-Asian Grille" is positioned above the word "balance" to the right of the letter

ASSIGNMENT RECORDED

Timothy J. Van Tuinen
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http://assignments.uspto.gov/assignments/q?db=tm&qt=sno&reel=&frame=&sno=86631641
http://ttabvue.uspto.gov/ttabvue/v?qs=86631641

Type of SERVICE MARK
Mark

Register PRINCIPAL

Other Data Subject to Concurrent Use Proceeding with U.S. Trademark Registration No.: 4,653,864. Applicant claims
exclusive right to use the mark in the area comprising the entire United States with the exception of the area
within a radius of thirty-five miles from the intersection of Carthage Ave., Cincinnati, OH 45212 and Ross Ave.,
Cincinnati, OH 45212.
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