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Registration Subject to the filing

Registration No. 5129219 Registration date | 01/24/2017
International Re- NONE International Re- NONE
gistration No. gistration Date
Registrant Mast-Jaegermeister SE

Jaegermeisterstrasse 7-15

38296 Wolfenbuettel

FED REP GERMANY

Goods/Services Subject to the filing

Class 025. First Use: 0 First Use In Commerce: 0

All goods and services in the class are requested, namely: Headwear; Clothing, namely, shirts,
shorts, pants, jackets, suits, underwear, socks, pajamas, lingerie, sweatshirts, sweatpants, aprons,
bathrobes, swimwear, skirts, blouses, tank tops, vests, hoodies, dresses, jerseys, scarves, head
scarves, bandanas, hats, caps, belts, gloves,mittens, earmuffs; Footwear; flip flops

Class 033. First Use: 0 First Use In Commerce: 0
All goods and services in the class are requested, namely: Bitter liqueurs, semi-bitter liqueurs and
herbal liqueurs; spirits
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE
TRADEMARK TRIAL AND APPEAL BOARD

IN RE APPLICATION OF DEER ANTLER SPRAY, LL.C

SERIAL NO.: 87281013
MARK: Miscellaneous Design in Classes 5 and 25

MAST-JAEGERMEISTER SE,

Opposer,
Opposition No. 91236736

V. Serial No. 87281013

DEER ANTLER SPRAY, LLC,

Applicant.

APPLICANT’S ANSWER TO NOTICE OF OPPOSITION, AFFIRMATIVE DEFENSES,
AND COUNTERCLAIM

DAS Labs, LLC, assignee of Applicant Deer Antler Spray, LLC (hereinafter referred to
as “Applicant”), hereby answers the Notice of Opposition filed by Mast-Jaegermeister SE
(hereinafter referred to as “Opposer”) against the identified applications as follows:

1. Applicant admits that Opposer is listed as the registered owner of the trademarks
bearing U.S. Registration numbers 5129219, 3183955, 2303099, 861094, 4694048, 4702125,
1952558, 2165258, 3051959, 5121995, 5135539, and 5135541. Applicant states that these

trademark registrations speak for themselves and denies any allegation which misconstrues, does
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not agree with, or extends beyond these documents. Applicant specifically denies that these
registrations are for a “DEER HEAD DESIGN” or are “DEER HEAD Marks.” Applicant denies
the remaining allegations contained in paragraph 1 of Opposer’s Notice of Opposition.

2. The allegations contained in paragraph 2 of Opposer’s Notice of Opposition call
for legal conclusions and therefore no response is required. To the extent a response is required,
Applicant does not have sufficient knowledge or information to form a belief as to the truth of
the allegations asserted in paragraph 2 of Opposer’s Notice of Opposition and therefore denies
the same.

3. The allegations contained in paragraph 3 of Opposer’s Notice of Opposition call
for legal conclusions and therefore no response is required. To the extent a response is required,
Applicant denies the same.

4. The allegations contained in subparagraphs (a — 1) of paragraph 4 of Opposer’s
Notice of Opposition call for legal conclusions and therefore no response is required. To the
extent a response is required, Applicant responds as follows:

a. Applicant admits that U.S. Registration No. 5129219 speaks for itself, but
denies any allegation which misconstrues, does not agree with, or extends beyond this
registration. Applicant specifically denies that U.S. Registration No. 5129219 is for the mark
“DEER HEAD Design” as the description of this mark states, “[t]he mark consists of a stag
design.”

b. Applicant admits that U.S. Registration No. 3183955 speaks for itself, but
denies any allegation which misconstrues, does not agree with, or extends beyond this

registration. Applicant specifically denies that U.S. Registration No. 3183955 is for the mark
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“DEER HEAD Design” as the description of this mark states, “[t]he mark consists of a circle
enclosinga [sic] cross and a stag.”

c. Applicant admits that U.S. Registration No. 2303099 speaks for itself, but
denies any allegation which misconstrues, does not agree with, or extends beyond this
registration. Applicant specifically denies that U.S. Registration No. 2303099 is for the mark
“DEER HEAD Design.”

d. Applicant admits that U.S. Registration No. 0861094 speaks for itself, but
denies any allegation which misconstrues, does not agree with, or extends beyond this
registration. Applicant specifically denies that U.S. Registration No. 0861094 is for the mark
“DEER HEAD Design.”

e. Applicant admits that U.S. Registration No. 4694048 speaks for itself, but
denies any allegation which misconstrues, does not agree with, or extends beyond this
registration.

f. Applicant admits that U.S. Registration No. 4702125 speaks for itself, but
denies any allegation which misconstrues, does not agree with, or extends beyond this
registration.

g. Applicant admits that U.S. Registration No. 1952558 speaks for itself, but
denies any allegation which misconstrues, does not agree with, or extends beyond this
registration.

h. Applicant admits that U.S. Registration No. 2165258 speaks for itself, but
denies any allegation which misconstrues, does not agree with, or extends beyond this

registration.

SLC_3484853.1



1. Applicant admits that U.S. Registration No. 3051959 speaks for itself, but
denies any allegation which misconstrues, does not agree with, or extends beyond this
registration.

J- Applicant admits that U.S. Registration No. 5121995 speaks for itself, but
denies any allegation which misconstrues, does not agree with, or extends beyond this
registration.

k. Applicant admits that U.S. Registration No. 5135539 speaks for itself, but
denies any allegation which misconstrues, does not agree with, or extends beyond this
registration. Applicant specifically denies that U.S. Registration No. 5135539 is for the mark
“DEER HEAD Design” as the description of this mark states, “[t]he mark consists a circle inside
which is a cross radiating light over a stylized stag design.”

1. Applicant admits that U.S. Registration No. 5135541 speaks for itself, but
denies any allegation which misconstrues, does not agree with, or extends beyond this
registration. Applicant specifically denies that U.S. Registration No. 5135541 is for the mark
“DEER HEAD Design” as the description of this mark states, “[t]he mark consists of a stylized
design of a stag enclosed within a shaded circle with light rays and a cross; the bottom of the
circle has a laurel wreath on the perimeter coming out of a barrel.”

Applicant denies the remaining allegations contained in paragraph 4 and subparagraphs
(a—1) of paragraph 4 of Opposer’s Notice of Opposition.

5. The allegations contained in paragraph 5 of Opposer’s Notice of Opposition call
for legal conclusions and therefore no response is required. To the extent a response is required,

Applicant admits that the trademark registrations listed in paragraph 4 speak for themselves and
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denies any allegation which misconstrues, does not agree with, or extends beyond these

documents. Applicant denies the remaining allegations asserted therein.

6. Applicant denies the allegations contained in paragraph 6 of Opposer’s Notice of
Opposition.
7. The allegations contained in paragraph 7 of Opposer’s Notice of Opposition call

for legal conclusions and therefore no response is required. To the extent a response is required,
Applicant denies the same.

8. The allegations contained in paragraph 8 of Opposer’s Notice of Opposition call
for legal conclusions and therefore no response is required. To the extent a response is required,
Applicant denies the same.

9. The allegations contained in paragraph 9 of Opposer’s Notice of Opposition call
for legal conclusions and therefore no response is required. To the extent a response is required,
Applicant denies the same.

10.  Applicant denies the allegations contained in paragraph 10 of Opposer’s Notice of
Opposition.

11. The allegations contained in paragraph 11 of Opposer’s Notice of Opposition call
for legal conclusions and therefore no response is required. To the extent a response is required,
Applicant denies the same.

12. The allegations contained in paragraph 12 of Opposer’s Notice of Opposition call
for legal conclusions and therefore no response is required. To the extent a response is required,

Applicant denies the same.
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13. The allegations contained in paragraph 13 of Opposer’s Notice of Opposition call
for legal conclusions and therefore no response is required. To the extent a response is required,
Applicant denies the same.

14. The allegations contained in paragraph 14 of Opposer’s Notice of Opposition call
for legal conclusions and therefore no response is required. To the extent a response is required,
Applicant denies the same.

15. The allegations contained in paragraph 15 of Opposer’s Notice of Opposition call
for legal conclusions and therefore no response is required. To the extent a response is required,
Applicant denies the same.

16. The allegations contained in paragraph 16 of Opposer’s Notice of Opposition call
for legal conclusions and therefore no response is required. To the extent a response is required,
Applicant denies the same.

17. Applicant does not have sufficient knowledge or information to form a belief as to
the truth of the allegations asserted in what should be paragraph 17 but is identified by Opposer’s
Notice of Opposition as paragraph 11 of Opposer’s Dilution claim and therefore denies the same.

18. The allegations contained in what should be paragraph 18 but is identified by
Opposer’s Notice of Opposition as paragraph 12 of Opposer’s Dilution Claim call for legal
conclusions and therefore no response is required. To the extent a response is required,
Applicant does not have sufficient knowledge or information to form a belief as to the truth of
the allegations asserted therein and therefore denies the same.

19. The allegations contained in what should be paragraph 19 but is identified by

Opposer’s Notice of Opposition as paragraph 13 of Opposer’s Dilution claim call for legal
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conclusions and therefore no response is required. To the extent a response is required,
Applicant denies the same.

20. The allegations contained in what should be paragraph 20 but is identified by
Opposer’s Notice of Opposition as paragraph 14 of Opposer’s Dilution Claim call for legal
conclusions and therefore no response is required. To the extent a response is required,
Applicant denies the same.

21. The allegations contained in what should be paragraph 21 but is identified by
Opposer’s Notice of Opposition as paragraph 15 of Opposer’s Dilution claim call for legal
conclusions and therefore no response is required. To the extent a response is required,
Applicant denies the same.

22. The allegations contained in what should be paragraph 22 but is identified by
Opposer’s Notice of Opposition as paragraph 16 of Opposer’s Dilution claim call for legal
conclusions and therefore no response is required. To the extent a response is required,
Applicant denies the same.

23. The allegations contained in what should be paragraph 23 but is identified by
Opposer’s Notice of Opposition as paragraph 17 of Opposer’s Dilution claim call for legal
conclusions and therefore no response is required. To the extent a response is required,
Applicant denies the same.

24, The allegations contained in what should be paragraph 24 but is identified by
Opposer’s Notice of Opposition as paragraph 18 of Opposer’s Dilution claim call for legal
conclusions and therefore no response is required. To the extent a response is required,

Applicant denies the same.
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AFFIRMATIVE DEFENSES

I. One or more of Opposer’s claims fails to state a claim upon which relief can be
granted.

2. As a result of Applicant’s continuous use of the Mark since the time of
Applicant’s adoption thereof, the Mark has developed significant goodwill among the consuming
public and consumer acceptance of the services offered by Applicant in conjunction with the
Mark. Such goodwill and widespread usage has caused the Mark to acquire distinctiveness with
respect to Applicant, and caused the Mark to become a valuable asset of Applicant.

3. There is no likelihood of confusion, mistake or deception because, inter alia, the
Mark and the alleged trademark of Opposer are not confusingly similar.

4. Alternatively, any similarity between the Mark and Opposer’s trademark or marks
is restricted to that portion of the Mark which is not distinctive. As a result, under the
antidissection rule any secondary meaning Opposer may have in its alleged trademark is
narrowly circumscribed to the exact trademark alleged and does not extend to any other feature
of the trademark.

5. Opposer’s Notice of Opposition is barred, in whole or in part, as Applicant’s use
of its mark was adopted without knowledge of the Opposer’s mark(s) and has been continuously
used in commerce prior to Opposer’s registration of the same;

6. Opposer’s Notice of Opposition is barred, in whole or in part, as the equitable
principles of laches, acquiescence, waiver, or estoppel are applicable;

7. Opposer’s Notice of Opposition is barred, in whole or in part, as Opposer has

abandoned its mark(s); and
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8. Applicant alleges that it may have other separate and additional affirmative
defenses of which it is not presently aware and therefore, reserves the right to assert them to this
answer as they become known.

COUNTERCLAIM - PETITION TO CANCEL

Applicant, in accordance with 15 U.S.C. §§ 1052 and 1064, hereby petitions to cancel

Opposer’s U.S. Trademark Registration No. 5129219 for the mark on the following
grounds:

1. Applicant restates and realleges each and every allegation set forth in the
foregoing paragraphs as if fully set forth herein.

2. Applicant is a Utah limited liability company having a place of business located at

313 South 740 East, Suite 4 in American Fork, Utah.

3. As Deer Antler Spray, LLC’s assignee, Applicant is the owner of Application No.

87281013 for the mark that was filed on December 26, 2016.

4. Opposer, the current owner of the trademark in question, is a European company
duly organized and existing under the laws of Germany, having a place of business located at
Jaegermeisterstrasse 7-15, 38296 Wolfenbuettel, Germany.

5. Applicant is actively engaged in the manufacturing and selling of dietary and

nutritional supplements under the brand name Bucked Up.
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6. Applicant has and continues to invest significant resources into its Bucked Up
brand, products, reputation, and online presence.

7. Since November 1, 2015, Applicant has continuously used, infer alia, its mark

on its dietary and nutritional supplements to identify its brand and to differentiate its
products from its competitors.

8. Since January 2016 and in an effort to further promote its brand and products,

Applicant has continuously used, inter alia, its mark on clothing, namely tank tops,
shirts and hats.
0. Approximately a year and a half after Applicant was using its mark on its dietary

and nutritional supplements and a year after Applicant was using its mark on clothing, Opposer’s

10. Upon information and belief, Opposer never used its mark in commerce
prior to it being registered in January 2017. U.S. Registration No. 5129219, as provided by

Opposer, states “First Use: 0 First Use In Commerce: 0.”

10
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11.  Due to its prior and continuous use of its mark, Applicant applied to
register its mark on December 26, 2016.
12.  Despite Applicant’s prior and continuous use, Opposer has opposed the

registration of Applicant’s mark.

13.  Applicant’s continuous use of its mark long precedes the first use and

registration of Opposer’s mark. Thus, there is no issue as to Applicant’s senior
priority.

14.  Applicant has developed and currently possesses substantial brand recognition,

online and social media presence, as well as significant goodwill in its mark.

15.  Opposer alleges and states that its mark closely resembles Applicant’s

mark. Accordingly, it is likely to cause of confusion, mistake, or deception with

Applicant’s established brand recognition, online and social media presence, and goodwill

11
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associated with its dietary and nutritional supplements and promotional materials such as

clothing.

16. This confusion, mistake, or deception caused by Opposer’s will damage
Applicant’s brand recognition, online and social media presence, and goodwill.

WHEREFORE, Applicant prays U.S. Registration No. 5129219 be cancelled in its
entirety, and for such other and further relief as the Trademark Trial and Appeal Board may

deem just and proper.

DATED this 26" day of October, 2017.

DURHAM JONES & PINEGAR, P.C.

/clinton e duke/
Clinton E. Duke
Andy V. Wright
Cole L. Bingham
Attorneys for Applicant
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