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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE 

TRADEMARK TRIAL AND APPEAL BOARD 

 

 

 

 

 

MAST-JAEGERMEISTER SE, 

 

  Opposer, 

  Opposition Nos. 91236736, 91240710,  

v.                       and 91240838  

 

DEER ANTLER SPRAY, LLC, and 

DAS LABS LLC 

 

  Applicant. 

 

 

 

 

 

OPPOSER’S MOTION TO CONSOLIDATE 

 

 

 Pursuant to Federal Rule of Civil Procedure 42(a) and T.B.M.P. § 511, Opposer, with 

Applicant’s consent, hereby moves to consolidate Opposition No. 91236736 (the "First Filed 

Opposition"), with Opposition No. 91240710, and No. 91240838 (the "Most Recently Filed 

Opposition") (and, collectively, the "Oppositions"). Opposer further requests that the schedule of 

the Most Recently Filed Opposition, No. 91240838, govern the consolidated proceedings. The 

Oppositions involve common questions of law and fact, and common parties or parties that share 

a common interest. Thus, consolidation is appropriate. 
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Factual Background 

Applicant is engaged in the business of producing and marketing nutritional supplements 

and related products. Opposer is in the business of producing and selling alcoholic beverages and 

other goods and services. 

On September 19, 2017, Opposer filed Opposition No. 91236736 alleging that it would 

be damaged by registration of Applicant's  mark in Classes 5 and 25. Opposer filed 

Opposition No. 91240710 on April 18, 2018, and Opposition No. 91240838 on April 25, 2018, 

alleging that it would be damaged by registration of Applicant's  mark in Class 32 and 

18, respectively. Opposer alleges in the foregoing oppositions that confusion, deception and false 

suggestion of connection is likely between Applicant's mark and Opposer's marks, and also 

alleges that registration of Applicant's mark would dilute the distinctive qualities of Opposer's 

marks. 

 

Argument 

T.B.M.P. § 511 permits a party to petition the Board to have proceedings consolidated 

where the cases involve common questions of law or fact. When determining whether to 

consolidate proceedings, the Board weighs the savings in time, effort, and expense, which may 

be gained from consolidation, against any prejudice or inconvenience that may be caused 

thereby. Id. The Board also considers the identity of the parties. Id. 
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The current Oppositions involve common questions of law and fact. For example, 

Opposer asserts nearly identical common law rights and registrations in the Oppositions. In 

addition, the Applicant's mark in the Oppositions is identical. Accordingly, consolidation is 

appropriate. See, e.g., Ritchie v. Simpson, 41 U.S.P.Q.2d 1859, 1860 (T.T.A.B. 1996) (cases 

consolidated despite variations in marks and goods), rev'd on other grounds, 170 F.3d 1092, 50 

U.S.P.Q.2d 1023 (Fed. Cir. 1999); Black & Decker Corp., 84 U.S.P.Q.2d 1482 (T.T.A.B. 2007) 

(consolidated oppositions against separate applications for DIRT HAWG and WATER HAWG).  

Consolidation will save the Board and the parties the time, effort, and expense that would 

be required in maintaining the Oppositions on separate schedules. For example, the parties 

anticipate that there will be substantial overlap in the discovery required for the Oppositions. The 

Oppositions will also present similar issues to be decided by the Board.  

This motion is sought for purposes of judicial economy and not for reasons of delay. To 

avoid duplicative litigation and promote judicial economy, while preserving the interest of the 

parties in the Oppositions, the above Oppositions should be consolidated into one proceeding.  

Applicant further requests that the schedule of the Most Recently Filed Opposition, No. 

91240838, govern the consolidated proceedings. 
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Conclusion 

For the reasons set forth above, Opposer requests consolidation of Opposition No. 

91236736, with Opposition Nos. 91240710 and 91240838, and that the schedule of Opposition 

No. 91240838 be adopted for the consolidated proceeding, subject to modifications that may be 

made by the Board.  

Opposer further requests the proceedings are suspended pending the decision of the 

Board on this motion and that each proceeding retain its separate character and require entry of a 

separate judgment pursuant to Fed. R. Civ. P. 42(a) and T.B.M.P. § 511. 

 

Respectfully submitted, 

Date: June 14, 2018    By:  /Katrin Lewertoff/ 

       Katrin Lewertoff 

       Ferdinand IP, LLC 

       1221 Post Road East, Suite 302 

       Westport, CT 06880 

       (203) 557-4224 

 

       Attorney for Opposer 

       MAST-JAEGERMEISTER SE 

 

 

CERTIFICATE OF SERVICE 

 

 It is hereby certified that a true and correct copy of the foregoing Opposer’s Motion to 

Consolidate was served upon Applicant’s counsel by email to ipmail@djplaw.com, 

bpower@djplaw.com, cduke@gjplaw.com on June 14, 2018. 

 

       /Katrin Lewertoff/ 

       Katrin Lewertoff 
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