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Mailed: February 13, 2018 
 

Opposition No. 91236249 

United Industries Corporation1 
 

v. 

Omega & Delta Co., Inc.2 
 
 
Yong Oh (Richard) Kim, Interlocutory Attorney: 
 

On December 8, 2017, the Board issued a notice of default for Applicant’s failure 

to timely answer the notice of opposition and allowed Applicant thirty days to show 

cause why the Board should not enter default judgment against Applicant. On 

January 8, 2018, Applicant moved to set aside the notice of default and included a 

proposed answer to the notice of opposition. Although Opposer did not file a 

response to the motion, the Board will consider the motion on its merits. 

The standard for determining whether default judgment should be entered 

against Applicant for its failure to file a timely answer to the notice of opposition is 

found in Fed. R. Civ. P. 55(c) which states that “[t]he court may set aside an entry of 

                     
1  Opposer’s change of correspondence address (filed October 31, 2017) has been noted and 
entered into the proceeding. 
 
2  By the filing of the motion to set aside the notice of default, the appearance of new 
counsel on behalf of Applicant has been noted and Applicant’s correspondence information 
has been accordingly updated. See Jacques Moret Inc. v. Speedo Holdings B.V., 102 
USPQ2d 1212, 1216 (TTAB 2012) (law firm that filed motion recognized as counsel of 
record for the party on whose behalf the motion was filed). 
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default for good cause.” Good cause is generally found where “(1) the delay in filing 

is not the result of willful conduct or gross neglect, (2) the delay will not result in 

substantial prejudice to the opposing party, and (3) the defendant has a meritorious 

defense.” DeLorme Publishing Co. v. Eartha’s Inc., 60 USPQ2d 1222, 1223 (TTAB 

2000). 

Taking each of these points in reverse order, the showing of a meritorious 

defense does not require an evaluation of the merits of the case. All that is required 

is a plausible response to the allegations in the complaint. See TBMP § 312.02 

(2017). Here, by filing an answer denying the salient allegations of the notice of 

opposition, Applicant has shown its intent to defend itself in this opposition and 

that it has a meritorious defense to Opposer’s claims. See DeLorme Publishing Co., 

60 USPQ2d at 1224. 

As to the question of prejudice, an answer was due on November 1, 2017, a 

notice of default issued on December 8, 2017, and a proposed answer was filed on 

January 8, 2018. Although Applicant’s answer was filed approximately two months 

after the due date, there is nothing in the record to suggest that Opposer has been 

substantially prejudiced by the resultant delay. See Regatta Sport, Ltd. v. Telux-

Pioneer, Inc., 20 USPQ2d 1154, 1156 (TTAB 1991) (delay alone is not a sufficient 

basis for establishing prejudice). 

As to whether Applicant’s delay in filing its answer was the result of willful 

conduct or gross negligence, the Board notes that on September 29, 2017, Applicant 

filed a consented motion for a thirty-day extension due to “[t]he passing of 
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Hurricane Maria over Puerto Rico [which] disrupted the operations of the 

Defendant’s attorney’s Office” and resulted in “no power, water or land line phones 

on the island” and “intermittent” Internet service. Motion for Extension, 4 

TTABVUE 1. In the motion to set aside the notice of default, Applicant’s new 

counsel confirms that “Applicant and Applicant’s former counsel of record are 

located on the island of Puerto Rico” and that due to the “widespread devastation, 

including a loss of power to the majority of the island as well as disruptions to 

telephone lines and Internet service,” communication with Applicant was made 

“extremely difficult” and prevented Applicant’s former counsel from returning to her 

office until December 26, 2017. Motion to Set Aside Notice of Default, 8 TTABVUE 

3-4. Under these circumstances, the Board sees little in the way of willful conduct or 

gross negligence in Applicant’s failure to timely file its answer. 

Finally, because the law favors deciding cases on their merits, the Board is 

reluctant to grant judgments of default and tends to resolve all doubts by setting 

aside default, particularly when a proceeding is at such an early stage as is the case 

here. See Paolo's Associates Limited Partnership v. Paolo Boda, 21 USPQ2d 1899 

(Comm'r 1990). 

In view thereof, Applicant’s motion is GRANTED and the notice of default is 

hereby SET ASIDE. Applicant’s proposed answer is ACCEPTED and is now 

Applicant’s operative pleading herein. Dates are RESET as follows: 

Deadline for Discovery Conference 3/13/2018
Discovery Opens 3/13/2018
Initial Disclosures Due 4/12/2018
Expert Disclosures Due 8/10/2018
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Discovery Closes 9/9/2018
Plaintiff's Pretrial Disclosures Due 10/24/2018
Plaintiff's 30-day Trial Period Ends 12/8/2018
Defendant's Pretrial Disclosures Due 12/23/2018
Defendant's 30-day Trial Period Ends 2/6/2019
Plaintiff's Rebuttal Disclosures Due 2/21/2019
Plaintiff's 15-day Rebuttal Period Ends 3/23/2019
Plaintiff's Opening Brief Due 5/22/2019
Defendant's Brief Due 6/21/2019
Plaintiff's Reply Brief Due 7/6/2019
Request for Oral Hearing (option) Due 7/16/2019

 

Generally, the Federal Rules of Evidence apply to Board trials. Trial testimony is 

taken and introduced out of the presence of the Board during the assigned testimo-

ny periods. The parties may stipulate to a wide variety of matters, and many re-

quirements relevant to the trial phase of Board proceedings are set forth in Trade-

mark Rules 2.121 through 2.125. These include pretrial disclosures, matters in evi-

dence, the manner and timing of taking testimony, and the procedures for submit-

ting and serving testimony and other evidence, including affidavits, declarations, 

deposition transcripts and stipulated evidence. 

Trial briefs shall be submitted in accordance with Trademark Rules 2.128(a) and 

(b). Oral argument at final hearing will be scheduled only upon the timely submis-

sion of a separate notice as allowed by Trademark Rule 2.129(a). 

* * * 

 


