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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Notice of Opposition

Notice is hereby given that the following party opposes registration of the indicated application.

Opposer Information

Name BIRDS EYE FOODS LLC

Granted to Date
of previous ex-
tension

07/12/2017

Address 399 Jefferson Road
Parsippany, NJ 07054-3707
UNITED STATES

Attorney informa-
tion

LINDA MONGE CALLAGHAN
FISHMAN STEWART PLLC
39533 WOODWARD AVE, STE 140
Bloomfield Hills, MI 48304
UNITED STATES
Email: tmdocketing@raderfishman.com, lcallaghan@fishstewip.com

Applicant Information

Application No 87208811 Publication date 03/14/2017

Opposition Filing
Date

07/12/2017 Opposition Peri-
od Ends

07/12/2017

Applicant Robert Wallace
52 N. River Road PO Box 906
Gold Hill, OR 97525
UNITED STATES

Goods/Services Affected by Opposition

Class 033. First Use: 0 First Use In Commerce: 0
All goods and services in the class are opposed, namely: Wine

Grounds for Opposition

Priority and likelihood of confusion Trademark Act Section 2(d)

Dilution by blurring Trademark Act Sections 2 and 43(c)

Dilution by tarnishment Trademark Act Sections 2 and 43(c)

Marks Cited by Opposer as Basis for Opposition

U.S. Registration
No.

284641 Application Date 05/22/1930

Registration Date 07/07/1931 Foreign Priority
Date

NONE

Word Mark BIRDS EYE

http://estta.uspto.gov


Design Mark

Description of
Mark

NONE

Goods/Services Class 029. First use: First Use: 1930/02/15 First Use In Commerce: 1930/02/15

FROZEN FOOD PRODUCTS; NAMELY, [ LAMB, PORK, BEEF, VEAL, AND
SAUSAGE, FISH, SHELLFISH, ] VEGETABLES AND FRUITS

U.S. Registration
No.

664141 Application Date 11/13/1956

Registration Date 07/08/1958 Foreign Priority
Date

NONE

Word Mark BIRDS EYE

Design Mark

Description of
Mark

NONE

Goods/Services Class U046 (International Class 029, 032). First use: First Use: 1930/02/15 First
Use In Commerce: 1930/02/15

[ FROZEN FISH; SHELLFISH; MEAT; POULTRY; CHICKEN A LA KING; ] VE-
GETABLES; FRUITS; [ MEAT PIES; POULTRY PIES; FRUIT PIES; DINNERS
COMPRISED OF MEAT, POULTRY, FISH OR SHELLFISH AND ONE OR
MORE VEGETABLES; AND FRUIT JUICE CONCENTRATES ]

U.S. Registration
No.

664142 Application Date 11/13/1956

Registration Date 07/08/1958 Foreign Priority
Date

NONE

Word Mark BIRDS EYE

Design Mark

Description of
Mark

NONE

Goods/Services Class U046 (International Class 029, 032). First use: First Use: 1930/02/15 First



Use In Commerce: 1930/02/15

VEGETABLES; FRUITS [ ; FRUIT JUICE CONCENTRATES ]

U.S. Registration
No.

3159721 Application Date 03/13/2003

Registration Date 10/17/2006 Foreign Priority
Date

NONE

Word Mark BIRDS EYE

Design Mark

Description of
Mark

NONE

Goods/Services Class 029. First use: First Use: 2005/07/30 First Use In Commerce: 2005/07/30

[ canned fruit, canned vegetables, ] frozen fruit, frozen vegetables, [ fruit fillings
for pies, cobblers, compotes, and turnovers, ] mixed frozen vegetables, [ mixed
canned vegetables, canned soups,chowder, chili, stew, beef stroganoff, refried
beans, corned beef hash; coconut, dairy and non-dairy based chip dips, ]frozen
vegetables with pasta, meat and sauce

Class 030. First use: First Use: 2005/07/30 First Use In Commerce: 2005/07/30

[ macaroni and cheese, dairy and non-dairy based salad dressings, chili season-
ing, hush puppies, mayonnaise, salsa; ketchup ]

Class 031. First use: First Use: 2005/07/30 First Use In Commerce: 2005/07/30

[ fresh vegetables ]

U.S. Registration
No.

4289180 Application Date 08/28/2012

Registration Date 02/12/2013 Foreign Priority
Date

NONE

Word Mark THE BIRDS EYE PROMISE

Design Mark

Description of
Mark

NONE

Goods/Services Class 029. First use: First Use: 2004/00/00 First Use In Commerce: 2004/00/00

Frozen vegetables

U.S. Registration
No.

4462915 Application Date 02/12/2010

Registration Date 01/07/2014 Foreign Priority
Date

NONE



Word Mark BIRDS EYE

Design Mark

Description of
Mark

NONE

Goods/Services Class 029. First use: First Use: 1930/00/00 First Use In Commerce: 1930/00/00

frozen fruits and frozen vegetables, processed fruits and processed veget-
ables;Food products, namely, frozen meals consisting primarily of combinations
of vegetables, meats or cheese; Frozen seafoodentrÃ©es with sauce and veget-
ables; Frozen meals and entrÃ©es consisting primarily of meat, poultry, or sea-
food; frozen meals and entrÃ©es consisting primarily ofmeat, poultry, or sea-
food, and vegetables; Frozen food products, namely, frozenside dishes com-
prised primarily of one or more of vegetables or potatoes, sauceand seasoning;
Frozen food products, namely, frozen side dishes comprised primarily of one or
more of vegetables, sauceand seasoning also containing rice and pasta; Frozen
meals and entrÃ©es consisting of primarily of vegetables, with sauce; frozen ve-
getables, and sauce; frozen pre-packaged seafood entrees with
sauce,vegetables, and pasta; frozen pre-packaged meals and entrÃ©es consist-
ing primarily of meat, poultry or seafood, vegetables, sauce and seasoning, and
pasta, riceor potatoes; frozen coconut

Class 030. First use: First Use: 1995/00/00 First Use In Commerce: 1995/00/00

prepared and packaged meals consisting primarily of processed grains with one
or more of vegetables, meat, or cheese; prepared and packaged meals consist-
ing primarily of rice with one or more of vegetables, or meat; frozen pre-
packaged side dishes comprised primarily of rice or pasta and sauce, season-
ing, and vegetables; frozen meals and entrÃ©es consisting primarily of rice, ve-
getables, and seasoning; frozen meals and entrÃ©es consisting primarily of
pasta, vegetables, and sauce; frozen meals and entrÃ©es consistingprimarily of
pasta and also consisting of vegetables; frozen meals and entrÃ©es consisting
primarily of pasta or rice; frozen rice dishes; frozen meals and entrÃ©es consist-
ing primarily of rice also consisting of vegetables; frozen pasta dishes; meals
and entrÃ©es consisting primarily of rice, pasta, sauce, and seasoningalso con-
taining vegetables and protein,namely, meat, poultry, and seafood

U.S. Registration
No.

4462916 Application Date 02/16/2010

Registration Date 01/07/2014 Foreign Priority
Date

NONE

Word Mark BIRDS EYE

Design Mark

Description of
Mark

The mark consists of the words "BIRDS EYE" in a stylized bird outline.

Goods/Services Class 029. First use: First Use: 2003/00/00 First Use In Commerce: 2003/00/00

frozen fruits and frozen vegetables, processed fruits and processed veget-



ables;Food products, namely, frozen meals consisting primarily of combinations
of vegetables, meats or cheese; Frozen seafoodentrÃ©es with sauce and veget-
ables; Frozen meals and entrÃ©es consisting primarily of meat, poultry, or sea-
food; frozen meals and entrÃ©es consisting primarily ofmeat, poultry, or sea-
food, and vegetables; Frozen food products, namely, frozenside dishes com-
prised primarily of one or more of vegetables or potatoes, sauceand seasoning;
Frozen food products, namely, frozen side dishes comprised primarily of one or
more of vegetables, sauceand seasoning also containing rice and pasta; Frozen
meals and entrÃ©es consisting of primarily of vegetables, with sauce; frozen ve-
getables, and sauce; frozen pre-packaged seafood entrees with
sauce,vegetables, and pasta; frozen pre-packaged meals and entrÃ©es consist-
ing primarily of meat, poultry or seafood, vegetables, sauce and seasoning, and
pasta, riceor potatoes; frozen coconut

Class 030. First use: First Use: 2006/00/00 First Use In Commerce: 2006/00/00

prepared and packaged meals consisting primarily of processed grains with one
or more of vegetables, meat, or cheese; prepared and packaged meals consist-
ing primarily of rice with one or more of vegetables, or meat; frozen pre-
packaged side dishes comprised primarily of rice or pasta and sauce, season-
ing, and vegetables; frozen meals and entrÃ©es consisting primarily of rice, ve-
getables, and seasoning; frozen meals and entrÃ©es consisting primarily of
pasta, vegetables, and sauce; frozen meals and entrÃ©es consistingprimarily of
pasta and also consisting of vegetables; frozen meals and entrÃ©es consisting
primarily of pasta or rice; frozen rice dishes; frozen meals and entrÃ©es consist-
ing primarily of rice also consisting of vegetables; frozen pasta dishes; meals
and entrÃ©es consisting primarily of rice, pasta, sauce, and seasoningalso con-
taining vegetables and protein namely, meat, poultry, and seafood
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Signature /Linda Monge Callaghan/

Name LINDA MONGE CALLAGHAN

Date 07/12/2017



 

 

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 
 
 
BIRDS EYE FOODS LLC, ) 
  ) 
 Opposer, ) 
  ) Opposition No. _______________ 
v.  ) Application Serial No. 87/208,811 
  ) Mark: BIRDSEYE 
ROBERT WALLACE d/b/a  ) 
     DEL RIO VINEYARDS, LLC,  ) 
  ) 
 Applicant. ) 
_____________________________________________ ) 
 
 

NOTICE OF OPPOSITION 

Birds Eye Foods LLC, a Delaware limited liability company, at 399 Jefferson Road, Parsippany, 

New Jersey 07054 (“Opposer”), believes that it will be damaged by registration of the mark BIRDSEYE 

of Application Serial No. 87/208,811 (“Application”) by Robert Wallace d/b/a Del Rio Vineyards, LLC, 

at 52 N. River Road, P. O. Box 906, Gold Hill, Oregon 97525 (“Applicant”) for the goods recited therein, 

and hereby opposes the Application on the grounds that (1) the mark is likely to cause confusion, or to 

cause mistake or to deceive with respect to (a) Opposer’s prior adoption and use of  marks formed by or 

incorporating “BIRDS EYE”  (collectively, “Opposer’s  BIRDS EYE Marks”), and (b) Opposer’s prior 

registrations for Opposer’s BIRDS EYE Marks, as identified below (collectively, “Opposer’s BIRDS 

EYE Registrations”); and (2) registration of the Application will dilute the distinctiveness of Opposer’s 

BIRDS EYE Marks that are famous, by tarnishing them and by blurring the distinctiveness thereof. 

As grounds for the opposition, Opposer states as follows: 

1. Opposer is extensively engaged in the business of manufacturing, marketing and selling a 

broad range of food products, including food products of the type recited in Opposer’s BIRDS EYE 

Registrations (“Opposer’s Goods”). 



 

 

2. In connection with certain of Opposer’s Goods, Opposer has used Opposer’s BIRDS 

EYE Marks.  Opposer has continuously used in commerce one or more of Opposer’s BIRDS EYE Marks 

in connection with certain of Opposer’s Goods since the early 1930s. 

3. As a result of the quality of Opposer’s Goods and the widespread promotion thereof 

under Opposer’s BIRDS EYE Marks, Opposer’s Goods have met with substantial commercial success 

and customer recognition.  As a further result, Opposer’s BIRDS EYE Marks have become symbols of 

Opposer, its quality products and its goodwill.  In addition, Opposer’s BIRDS EYE Marks are famous. 

4. In recognition of the valuable rights in and to Opposer’s BIRDS EYE Marks, the U.S. 

Patent and Trademark Office (the “Office”) granted Opposer’s BIRDS EYE Registrations: 

a. Registration No. 284,641 dated July 7, 1931 for the mark BIRDS EYE & 
DESIGN for “frozen food products; namely, vegetables and fruits;”  

 
b. Registration No. 664,141 dated July 8, 1958 for the mark BIRDS EYE for 

“vegetables; fruits;”  
 

c. Registration No. 664,142 dated July 8, 1958 for the mark BIRDS EYE &        
DESIGN for “vegetables; fruits;”  

d.  Registration No. 3,159,721 dated October 17, 2006 for the mark BIRDS EYE 
(STYLIZED) for “frozen fruit, frozen vegetables, mixed frozen vegetables, frozen 

vegetables with pasta, meat and sauce;” 
 

e. Registration No. 4,289,180 dated February 12, 2013 for the mark THE BIRDS 
EYE PROMISE for “frozen vegetables;” 

 
f. Registration No. 4,462,915 dated January 7, 2014 for the mark BIRDS EYE for 

“frozen fruits and frozen vegetables, processed fruits and processed vegetables; 

Food products, namely, frozen meals consisting primarily of combinations of 

vegetables, meats or cheese; Frozen seafood entrées with sauce and vegetables; 

Frozen meals and entrées consisting primarily of meat, poultry, or seafood; 

frozen meals and entrées consisting primarily of meat, poultry, or seafood, and 

vegetables; Frozen food products, namely, frozen side dishes comprised 

primarily of one or more of vegetables or potatoes, sauce and seasoning; Frozen 

food products, namely, frozen side dishes comprised primarily of one or more of 

vegetables, sauce and seasoning also containing rice and pasta; Frozen meals 

and entrées consisting of primarily of vegetables, with sauce; frozen vegetables, 

and sauce; frozen pre-packaged seafood entrees with sauce, vegetables, and 

pasta; frozen pre-packaged meals and entrées consisting primarily of meat, 

poultry or seafood, vegetables, sauce and seasoning, and pasta, rice or potatoes; 

frozen coconut,” and “prepared and packaged meals consisting primarily of 

processed grains with one or more of vegetables, meat, or cheese; prepared and 

packaged meals consisting primarily of rice with one or more of vegetables, or 



 

 

meat; frozen pre-packaged side dishes comprised primarily of rice or pasta and 

sauce, seasoning, and vegetables; frozen meals and entrées consisting primarily 

of rice, vegetables, and seasoning; frozen meals and entrées consisting primarily 

of pasta, vegetables, and sauce; frozen meals and entrées consisting primarily of 

pasta and also consisting of vegetables; frozen meals and entrées consisting 

primarily of pasta or rice; frozen rice dishes; frozen meals and entrées consisting 

primarily of rice also consisting of vegetables; frozen pasta dishes; meals and 

entrées consisting primarily of rice, pasta, sauce, and seasoning also containing 

vegetables and protein, namely, meat, poultry, and seafood;” and  
 

g. Registration No. 4,462,916 dated January 7, 2014 for the mark BIRDS EYE & 
DESIGN for “frozen fruits and frozen vegetables, processed fruits and processed 

vegetables; Food products, namely, frozen meals consisting primarily of 

combinations of vegetables, meats or cheese; Frozen seafood entrées with sauce 

and vegetables; Frozen meals and entrées consisting primarily of meat, poultry, 

or seafood; frozen meals and entrées consisting primarily of meat, poultry, or 

seafood, and vegetables; Frozen food products, namely, frozen side dishes 

comprised primarily of one or more of vegetables or potatoes, sauce and 

seasoning; Frozen food products, namely, frozen side dishes comprised primarily 

of one or more of vegetables, sauce and seasoning also containing rice and 

pasta; Frozen meals and entrées consisting of primarily of vegetables, with 

sauce; frozen vegetables, and sauce; frozen pre-packaged seafood entrees with 

sauce, vegetables, and pasta; frozen pre-packaged meals and entrées consisting 

primarily of meat, poultry or seafood, vegetables, sauce and seasoning, and 

pasta, rice or potatoes; frozen coconut” and “prepared and packaged meals 

consisting primarily of processed grains with one or more of vegetables, meat, or 

cheese; prepared and packaged meals consisting primarily of rice with one or 

more of vegetables, or meat; frozen pre-packaged side dishes comprised 

primarily of rice or pasta and sauce, seasoning, and vegetables; frozen meals 

and entrées consisting primarily of rice, vegetables, and seasoning; frozen meals 

and entrées consisting primarily of pasta, vegetables, and sauce; frozen meals 

and entrées consisting primarily of pasta and also consisting of vegetables; 

frozen meals and entrées consisting primarily of pasta or rice; frozen rice dishes; 

frozen meals and entrées consisting primarily of rice also consisting of 

vegetables; frozen pasta dishes; meals and entrées consisting primarily of rice, 

pasta, sauce, and seasoning also containing vegetables and protein namely, 

meat, poultry, and seafood.” 
 

5. In addition, the first four of  Opposer’s  BIRDS EYE Registrations listed above have 

achieved incontestable status, and therefore constitute conclusive evidence of the validity of the marks, 

the registrations therefor, Opposer’s ownership of the marks, and its exclusive right to use the marks in 

commerce.  The remaining registrations constitute prima facie evidence of the validity of the marks, the 

registrations therefor, Opposer’s ownership of the marks, and its exclusive right to use the marks in 

commerce.   



 

 

6. Notwithstanding Opposer’s prior use of Opposer’s BIRDS EYE Marks and Opposer’s 

BIRDS EYE Registrations, on October 19, 2016, Applicant filed the Application seeking registration on 

the Principal Register on an intent-to-use basis for wine in Class 33. 

7. Prior to the filing date of the Application, Opposer used Opposer’s BIRDS EYE Marks in 

commerce and Opposer’s BIRDS EYE Registrations issued to registration.   

8. The mark of the Application is similar or essentially identical to Opposer’s BIRDS EYE 

Marks.   Further, the goods covered by the Application are similar or related to Opposer’s Goods 

provided under Opposer’s BIRDS EYE Marks.   In view thereof, purchasers are likely to mistakenly 

assume that Applicant’s goods of the Application originate from, are sponsored by or are in some way 

associated with Opposer.  The mark of the Application so resembles Opposer’s BIRDS EYE Marks and 

Opposer’s BIRDS EYE Registrations as to be likely to cause confusion, or to cause mistake or to deceive.  

Accordingly, Opposer is likely to be damaged by registration of the mark of the Application for the goods 

recited therein. 

9. Moreover, Opposer’s BIRDS EYE Marks are famous.  On a date prior to Applicant’s 

filing date of the Application, Opposer’s BIRDS EYE Marks became famous.  Registration of the mark of 

the Application will dilute the distinctiveness of Opposer’s BIRDS EYE Marks by tarnishing the marks 

and by blurring the distinctiveness of the marks. 

WHEREFORE, Opposer prays that the Application be refused registration, that no registration be 

issued thereon to Applicant and that this Opposition be sustained in favor of Opposer. 

A filing fee for the Notice of Opposition in the amount of $400 should be charged to Deposit 

Account No. 18-0013.  Any additional fees required should be charged to the same account. 

Respectfully submitted, 

Dated:  July 12, 2017 By:   
Linda Monge Callaghan 
Michael D. Fishman 
FISHMAN STEWART PLLC 
Attorneys for Opposer 

39533 Woodward Avenue, Suite 140 
Bloomfield Hills, Michigan 48304 










































































