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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Notice of Opposition

Notice is hereby given that the following party opposes registration of the indicated application.

Opposer Information

Name Stephen Y Ascher JR

Granted to Date
of previous ex-
tension

05/17/2017

Address 440 South Marengo Avenue
Pasadena, CA 91101
UNITED STATES

Correspondence
information

Kevin Hartley
Attorney of Record
Trust Tree Legal, P.C.
1321 Adams Street
Nashville, TN 37208
UNITED STATES
kevin@trust-tree.com, docket@trust-tree.com Phone:6154690451

Applicant Information

Application No 86913989 Publication date 01/17/2017

Opposition Filing
Date

05/17/2017 Opposition Peri-
od Ends

05/17/2017

Applicant Fonoimoana, Eric V
3502 The Strand
Hermosa Beach, CA 90254
UNITED STATES

Goods/Services Affected by Opposition

Class 025. First Use: 2014/08/11 First Use In Commerce: 2015/03/23
All goods and services in the class are opposed, namely: Apparel, namely, Volleyball jerseys, T-
Shirts, Sweatpants, Tank Tops, Hats, Sweat Shirts, Long Sleeve T-Shirts

Grounds for Opposition

Priority and likelihood of confusion Trademark Act Section 2(d)

Applicant not rightful owner of mark for identified
goods or services

Trademark Act Section 1

Fraud on the USPTO In re Bose Corp., 580 F.3d 1240, 91 USPQ2d
1938 (Fed. Cir. 2009)

Marks Cited by Opposer as Basis for Opposition

U.S. Registration
No.

1627248 Application Date 10/05/1989

http://estta.uspto.gov


Registration Date 12/11/1990 Foreign Priority
Date

NONE

Word Mark KING OF THE BEACH

Design Mark

Description of
Mark

NONE

Goods/Services Class 025. First use: First Use: 1986/06/00 First Use In Commerce: 1986/06/00

CLOTHING, NAMELY, HATS, JACKETS, PANTS,KNITSHIRTS, POLOSHIRTS,
GYMSHORTS, SWEATSHORTS AND ATHLETIC SHOES

U.S. Application
No.

86943248 Application Date 03/17/2016

Registration Date NONE Foreign Priority
Date

NONE

Word Mark QUEEN OF THE BEACH

Design Mark

Description of
Mark

NONE

Goods/Services Class 025. First use: First Use: 1986/06/30 First Use In Commerce: 1986/06/30

Athletic shoes; Swimwear; T-shirts; Jerseys; Sports caps and hats; Wearable
garments and clothing, namely, shirts

Related Proceed-
ings

Miramar Brands Group, Inc. v. Fonoimoana, Case No. 2:16-cv-04224-PSG, C.D.
Cal.

Attachments 86943248#TMSN.png( bytes )
QUEEN OF THE BEACH - Notice of Opposition.pdf(107366 bytes )

Signature /Kevin P. Hartley/

Name Kevin Hartley

Date 05/17/2017



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 

       )       

STEPHEN Y. ASCHER, JR.,    ) Opposition No.:     

       )       

       ) Serial No.: 86/913,989 

  Opposer,    )       

       ) Mark: QUEEN OF THE BEACH 

 v.      )       

       )       

ERIC V. FONOIMOANA    )      

       )       

       )       

  Applicant.    )       

       ) 

 

NOTICE OF OPPOSITION 

 

Commissioner for Trademarks 

P.O. Box 1451 

Alexandria, VA  22313-1451 

 

Dear Sir or Madam: 

 

Stephen Y. Ascher, Jr., an individual, located and doing business at 440 South Marengo 

Avenue Pasadena CALIFORNIA 91101, (“Opposer”) believes that he will be damaged by 

registration of U.S. Trademark Application Serial No. 86/913,989 (“Application”) for the mark 

QUEEN OF THE BEACH filed by Eric. V. Fonoimoana (“Applicant”), and therefore opposes the 

registration of Applicant’s proposed mark pursuant to 15 U.S.C.  § 1063 and 37 CFR § 2.101. 

As grounds for opposition, it is alleged: 

1. By the Application filed on February 19, 2016, Applicant seeks to obtain 

registration on the Principal Register of the trademark QUEEN OF THE BEACH for “Apparel, 

namely, Volleyball jerseys, T-Shirts, Sweatpants, Tank Tops, Hats, Sweat Shirts, Long Sleeve T-

Shirts” in International Class 25. 
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2. The Application is based on Applicant’s purported use of the mark in commerce 

since March 23, 2015. 

3. Since at least 1986, Opposer (or his predecessor-in-interest) has sold and continues 

to sell apparel, namely, hats, jackets, pants, knit shirts, polo shirts, gym shorts, sweat shorts, and 

athletic shoes under the KING OF THE BEACH mark in interstate commerce in the United States. 

4. The KING OF THE BEACH mark, which is currently owned by Opposer, was 

registered for such use on December 11, 1990 on the Principal Register, Registration No. 

1,627,248. 

5. In addition, in 1986, Opposer (or his predecessor-in-interest) founded “Queen of 

the Beach” and began using the mark QUEEN OF THE BEACH (in conjunction with the KING 

OF THE BEACH mark) for a number of volleyball related products and services, including 

volleyball and beach-inspired apparel, balls, and accessories, as well as tournaments, special 

sponsorships, and invitationals. 

6. Opposer is the owner of U.S. Trademark Application Serial No. 86/943,248 for  

QUEEN OF THE BEACH for “Athletic shoes; Swimwear; T-shirts; Jerseys; Sports caps and hats; 

Wearable garments and clothing, namely, shirts” in International Class 25. 

7. Opposer’s KING OF THE BEACH and QUEEN OF THE BEACH marks have 

been significantly used and branded in extensive advertising in connection with apparel. Opposer 

has invested substantial sums in advertising and promoting its apparel under the KING OF THE 

BEACH and QUEEN OF THE BEACH marks. Based on the extensive, substantially exclusive 

and continuous use of the KING OF THE BEACH and QUEEN OF THE BEACH marks by 

Opposer (or his predecessors-in-interest), the relevant consuming public has come to recognize 
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and does recognize the KING OF THE BEACH and QUEEN OF THE BEACH marks as being 

used by Opposer and associated and identified with Opposer’s products (and services). 

8. Applicant seeks an unrestricted federal registration for the mark QUEEN OF THE 

BEACH covering the goods in Class 25 set forth in the Application. As such, if the registration 

issues for the Application, such registration will constitute prima facie evidence of Applicant’s 

exclusive right to use the registered mark in commerce on or in connection with the listed goods 

throughout the United States with no limitation thereon. 

9. Applicant had knowledge of Opposer’s KING OF THE BEACH mark and its use 

in conjunction with apparel prior to Applicant’s filing of the Application. 

10. Applicant had knowledge of Opposer’s QUEEN OF THE BEACH mark and its use 

in conjunction with apparel prior to Applicant’s filing of the Application. 

11. Notably, in 1997, Applicant competed and placed fourth in the 1997 KING OF 

THE BEACH® Invitational. The first place finisher at the associated women’s event that year was 

crowned “Queen of the Beach.” 

12. Subsequently, Applicant was crowned “King of the Beach” at the 1998 KING OF 

THE BEACH® Invitational. Once again, the first place finisher at the associated women’s event 

that year was crowned “Queen of the Beach.” 

13. In addition, Applicant has been a member of the Association of Volleyball 

Professionals (“AVP”) for almost two decades.  

14. From 1997 through 2003, Opposer’s KING OF THE BEACH and QUEEN OF 

THE BEACH marks were licensed to the AVP.
1
 

                                            
1
 In recognition of Opposer’s rights (or the rights of Opposer’s predecessor-in-interest) in the 

QUEEN OF THE BEACH trademark, the AVP abandoned U.S. Serial No. 75/627,667 for QUEEN 

OF THE BEACH on January 20, 2000. 
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15. As an AVP member, Applicant, on information and belief, acknowledged and 

agreed to abide by AVP’s policies and procedures, precluding him from using Opposer’s KING 

OF THE BEACH and QUEEN OF THE BEACH marks. 

16. Applicant has made false statements in the filing and prosecution of the 

Application. 

17. Opposer is not affiliated or connected with Applicant or its goods, nor has Opposer 

endorsed or sponsored Applicant or his goods, or consented to Applicant’s registration of use of 

Applicant’s KING OF THE BEACH mark or QUEEN OF THE BEACH mark. 

18. Applicant's proposed mark so resembles Opposer’s KING OF THE BEACH mark 

and QUEEN OF THE BEACH mark as to be likely, when applied to the goods set forth in the 

Application, to cause confusion, mistake or deception as to the source or sponsorship of such 

services or within the meaning of Section 2(d) of the Trademark Act (cf. 15 U.S.C. § 1052). 

19. Opposer has no control over the nature and quality of the goods offered by 

Applicant under Applicant’s confusingly similar mark, and Opposer’s reputation and goodwill will 

be damaged and the value of Opposer’s KING OF THE BEACH and QUEEN OF THE BEACH 

marks jeopardized by Applicant’s registration of Applicant’s proposed mark. Consumers familiar 

with the Opposer’s KING OF THE BEACH and QUEEN OF THE BEACH marks are likely to 

mistakenly believe that Applicant’s goods are sponsored, authorized, associated with or otherwise 

approved by Opposer because Applicant's proposed mark and goods closely resemble Opposer's 

KING OF THE BEACH and QUEEN OF THE BEACH marks and goods associated with each. 

Deficiencies or faults in the quality of Applicant’s goods are likely to reflect negatively upon, 

tarnish and injure the reputation which Opposer has established for Opposer’s goods provided 
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under Opposer’s KING OF THE BEACH and QUEEN OF THE BEACH marks. This confusion 

is likely to result in loss of revenue to Opposer and damage to Opposer’s reputation. 

20. Applicant’s use of Applicant’s proposed mark is likely to falsely suggest a 

relationship between Applicant’s goods and Opposer. Such use of Applicant’s proposed mark is 

likely to cause confusion, mistake or deception with respect to the source or sponsorship of 

Applicant’s goods. Such use is likely to cause a significant level of sales by Applicant to consumers 

who would be confused by the use of Applicant’s proposed mark into believing that Opposer is 

the source of Applicant’s goods, resulting in ill-gotten gains by Applicant. Applicant’s use of 

Applicant’s proposed mark is therefore likely to result in Applicant’s trading off and benefiting 

from the goodwill associated with Opposer, resulting in ill-gotten gains by Applicant. 

21. Opposer will be damaged by registration of the Application in that QUEEN OF 

THE BEACH so resembles Opposer’s (i) KING OF THE BEACH mark in which Opposer owns 

federal and common law trademark rights, and (ii) QUEEN OF THE BEACH mark in which 

Opposer owns common law trademark rights, as to be likely, when used on or in connection with 

the goods identified in the Application, as to cause confusion, or to cause mistake or to deceive 

within the meaning of Section 2(d) of the Trademark Act, 15 U.S.C. § 1052(d). 

22. In view of Opposer’s prior rights in his KING OF THE BEACH mark, Applicant 

is not entitled to federal registration of the QUEEN OF THE BEACH mark pursuant to Section 

2(d) of the Trademark Act, 15 U.S.C. § 1052(d). 

23. In view of Opposer’s prior rights in his QUEEN OF THE BEACH mark, Applicant 

is not entitled to federal registration of the QUEEN OF THE BEACH mark pursuant to Section 

2(d) of the Trademark Act, 15 U.S.C. § 1052(d). 
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WHEREFORE, Opposer prays that: (i) U.S. Trademark Application Serial No. 86/913,989 

be rejected and stricken, (ii) that no registration be issued thereon to Applicant, (iii) that this 

opposition be sustained in favor of Opposer, and (iv) for such other and further relief as may be 

deemed to be just and proper. The fee required by by 37 CFR § 2.6(a)(17) is enclosed herewith. 

 

Respectfully submitted, 

 

 

s/ Kevin P. Hartley     

Kevin Hartley (BPR # 29199) 

Randy Michels (BPR # 21604) 

Bill Ferrell (BPR # 27220) 

TRUST TREE LEGAL, P.C. 

1321 Adams Street 

Nashville, TN  37208 

Telephone: (615) 469-0451 

Email: kevin@trust-tree.com 

Email: randy@trust-tree.com  

Email: bill@trust-tree.com  

 

 

Counsel for Opposer 

STEPHEN Y. ASCHER JR. 
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CERTIFICATE OF SERVICE 

 I hereby certify that a true and complete copy of the foregoing Notice of Opposition has 

been served on the Applicant by mailing said copy on May 17, 2017, via Priority Mail to: 

 

Eric V. Fonoimoana 

3502 The Strand 

Hermosa Beach, CA 90254 

 

and 

 

 Brent Blakely 

 Blakely Law Group 

 1334 Parkview Ave., Suite 280 

 Manhattan Beach, CA 90266 

 Email: bblakely@blakelylawgroup.com 

 

 

s/ Kevin P. Hartley     

Counsel for Opposer 


