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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the matter of Trademark

Application Serial No. 86619299

Mark: BFA

Filing Date: May 5, 2015

Published for Opposition: December 13, 2016

BANK OF AMERICA CORPORATION,
Opposer,
V.
Opposition No. 91233950
BRICKWORK FINANCE ACADEMY,

Applicant.

N N N N N N N N N N

OPPOSER BANK OF AMERICA CORPORATION’S MOTION TO
AMEND NOTICE OF OPPOSITION TO ADD TWO CLAIMS,
AND MEMORANDUM IN SUPPORT

Opposer Bank of America Corporation (“Opposer”) files this Motion to Amend Notice of
Opposition to Add Two Claims (“Motion” or “Motion to Amend”) against Applicant Brickwork
Finance Academy (“Applicant”), pursuant to Fed. R. Civ. P. 15(a)(2), T.B.M.P. §§ 507.01 &
507.02, and 37 C.F.R. § 2.107, respectfully requesting that the U.S. Trademark Trial and Appeal
Board (“Board”) grant the relief requested herein.

This Motion is based on newly discovered facts not previously available at the time
Opposer filed its Notice of Opposition (“Opposition” or “Notice of Opposition”) (1 TTABVUE).
As more fully set out herein, Opposer has standing and can allege facts sufficient to support
Opposer’s two additional claims to oppose Applicant’s mark BFA, subject to U.S. Application
Serial No. 86619299 (“Application”), already at issue in this Opposition Proceeding

(“Proceeding”). Opposer seeks to add claims that Applicant’s Application is void ab initio for:



(1) lack of bona fide use in U.S. commerce of the BFA mark on the identified goods and services
at the time of filing a use-based Application under Section 1(a) of the Trademark Act of 1946
(the “Lanham Act”), 15 U.S.C. § 1051(a), (“Section 1(a)”), and (2) lack of bona fide intent to use
in U.S. commerce the BFA mark as of the amendment date of the Application for Class 35 from
Section 1(a) to Section 1(b) of the Lanham Act, 15 U.S.C. § 1051(b) (“Section 1(b)”). T.B.M.P.
§ 309.03(c). Accordingly, Opposer respectfully requests that the Board grant leave to add these
two claims to its Notice of Opposition in this Proceeding. A proposed signed Amended Notice
of Opposition is attached herein to the Declaration of Jennifer Itzkoff (“Itzkoff Decl.”) as
Exhibit 1, and a red-lined copy reflecting the proposed changes is attached herein to the Itzkoff
Decl. as Exhibit 2.

I. BACKGROUND

A. Background of Application

Opposer filed this Proceeding in opposition of registration of the Application on the
grounds of likelihood of confusion under Section 2(d) of the Lanham Act, 15 U.S.C. § 1052(d),
and dilution by blurring under Section 43(c) of the Lanham Act, 15 U.S.C. § 1125(c). Applicant
filed the Application on May 5, 2015, on a use-basis under Section 1(a), with a claimed date of
first use and first use in commerce of December 23, 2009, in connection with:

. “Printed publications, namely, newsletters, brochures, books, digest books, and
monographs in the fields of investment management, financial analysis, banking,
insurance and in support of the interests of investment professionals, financial
analysts, bankers, and insurers” in International Class (“‘Class”) 16;

. “Providing a website featuring information in the field of investment management,
financial analysis, banking and insurance” in Class 36;

. “Educational services, namely, arranging, conducting, and providing courses of
instruction, examinations, workshops, post graduate programs of instruction,
seminars, conferences in the fields of investment management, credit management,
risk management, insurance, banking, and financial analysis and distribution of
course and educational materials in connection therewith; Educational services,



namely, providing training of financial analysts for certification in the field of
investment management, credit management, risk management, insurance, banking,
and financial analysis and distribution of course and educational materials in
connection therewith; Non-downloadable electronic publications in the nature of
newsletters, brochures, books, digest books, and monographs in the fields of
investment management, financial analysis, banking, insurance and in support of the
interests of investment professionals, financial analysts, bankers, and insurers” in
Class 41; and

. “Association services, namely, the promotion of professional standards and practices
and providing career information in the fields of investment management, financial
analysis, banking and insurance; promoting the interests of investment professionals,
financial analysts, bankers, and insurers” in Class 35.

(all referred to herein as Applicant’s Goods and Services”). Purportedly in support of the
Application, Applicant’s attorney Siraj Ahmed signed and filed with the United States Patent and
Trademark Office (“USPTO”) on May 5, 2015 a Declaration of Use for the BFA mark, which
stated: “the applicant or the applicant’s related company or licensee is using the mark in
commerce on or in connection with the goods/services in the application, and . . . the specimen(s)
shows the mark as used on or in connection with the goods/services in the application.”

On October 5, 2016, Mr. Ahmed signed and filed with the USPTO another Declaration
for the Application, changing the filing basis for Class 35 from Section 1(a) to Section 1(b), the
filling basis remained the same (1(a) alleging use since December 23, 2009) for the remaining
classes of goods and services specified in the Application.

B. Background of Proceeding

Opposer filed its Notice of Opposition on April 12, 2017 (1 TTABVUE), and Applicant
filed its Answer on May 22, 2017 (4 TTABVUE). On March 6, 2018, Opposer served its First
Set of Interrogatories and First Requests for Production of Documents and Things. Applicant
served its discovery responses and document production on April 10, 2018 (following Opposer’s

consent to a six-day extension). Attached herein to the Itzkoff Decl. as Exhibit 3 are true and



correct copies of Applicant’s written discovery responses. Attached herein to the Itzkoff Decl. as
Exhibit 4 are true and correct copies of Applicant’s document production Exhibits A-T.'

C. Applicant’s Discovery Responses and Document Production

Applicant’s discovery responses and document production failed to provide any evidence
or statements regarding Applicant’s present connection to the United States. The only purported
connection seems to be that the founder Mr. Kulkarni has a possible Massachusetts residence.
The responses lack of any response or showing of evidence of use can only lead to the
conclusion that Applicant may never have had any use of the BFA mark in the United States as
of the time of filing the Application in May 2015. Indeed, the lack of evidence of any U.S. use
strongly indicates that Applicant has no use of the BFA mark in the United States at all, whether
in December 2009 (the alleged date of first use in commerce), May 2015 (filing date of the
Application), October 2016 (date of amending the filing basis to Section 1(b) for Class 35), or
presently. To the contrary, Applicant is an Indian corporation based in Bengaluru, India, and
use, if any, of the BFA mark appears to be in India. While it has been clear that Applicant is
resident in India, the discovery process was necessary to understand whether and the extent of
Applicant’s use of the mark in U.S. commerce. Applicant’s answers to Opposer’s propounded
discovery do not identify use, customers, contracts, receipts or any evidence at all that would
corroborate its asserted use dates or that the mark is currently in use in the United States.

Applicant’s interrogatory answers and entire document production (Ex. 3, Answers to
Interrogatories; Ex. 4, Applicant’s Exhibits A-T), including the referenced website at www.bfa-

india.org (“Website”), Facebook page at https://www.facebook.com/Brickwork-Finance-

Academy-927451507318965/ (“Facebook Page”), and LinkedIn page at

' Applicant’s production does not include any Bates-stamp or even an “exhibit” stamp, apart from the PDF file
names. For ease of reference, Opposer has inserted exhibit cover pages.


https://www.facebook.com/Brickwork-Finance-Academy-927451507318965/
https://www.facebook.com/Brickwork-Finance-Academy-927451507318965/

https://www.linkedin/com/company/brickwork-finance-academy (“LinkedIn Page”), contain no
mention of use or plans for use the mark in the United States; to the extent there is any mention
of use it is clear on the face of the materials that it is for India. Moreover, these documents are
only promotional materials. None of the materials provided so far in discovery show whether
any services have been actually rendered in the United States. There are no receipts, contracts,
vendor agreements, customer subscription lists or any other indication that if any of the services
have actually been rendered whether in the United States, to United States customers or entities.

Specifically, in response to Document Request Nos. 1-3, 8-10, 15-17 and 19-22, which
concern use, plans for use, or promotion of goods and services in the United States, Applicant
referred to its document production (namely, Ex. 4, Applicant’s Exhibits A-G), its Website,
Facebook Page, and LinkedIn Page, none of which demonstrate use of the BFA mark in the
United States. (See Ex. 3, Responses to Doc. Request Nos. 1-3, 8-10, 15-17 and 19-22.) In
response to Document Request Nos. 1-3, which concern Applicant’s use of the BFA mark in the
United States as of the alleged date of first use and most recent use, Applicant again relied on
Applicant’s Exhibits A-G (which are verbatim from the Application prosecution file history) and
its Website. (See Ex. 3, Responses to Doc. Request Nos. 1-3.) None of these documents or
sources, however, show any use of the BFA mark in the United States, including in particular as
of the filing date of the Application, nor a bona fide intention to use in the United States as of the
date of the amendment of Class 35 to Section 1(b).

Further, in response to Interrogatory No. 2, which asks about use of the BFA mark as
reflected in the Application, Applicant responds that it “registered its website (bfa-india.org) in

September 2009, was formed in November 2009, and began offering goods and services in



December 2009.” As developed further below, none of these three actions are deemed use in
commerce for goods or services. (See Ex. 3, Answers to Interrog. Nos. 2.)

Moreover, in response to Interrogatory No. 8, asking for “all trade channels through
which Applicant has sold Applicant’s Goods and/or Services...in the United States,” Applicant
answered that “Applicant generally markets all its goods and services globally through its
website.” (See Ex. 3, Answers to Interrog. No. 8.) Applicant also refused to respond to
Interrogatory Nos. 4-7 and Document Request Nos. 9, 20-22, which are routine questions asking
about expenditures and sales information for the BFA mark, and made the improper objection
that this relevant information “is not important to the present action.” (See Ex. 3, Answers to
Interrog. Nos. 4-7 and Responses to Doc. Request Nos. 9, 20-22.)

Thus, it has become apparent based on Applicant’s discovery responses and documents,
that Applicant is unable to establish bona fide use in U.S. commerce of the BFA mark or even a
bona fide intent to use in U.S. commerce the BFA mark in the Application. Indeed, Applicant’s
discovery responses lack any evidence of bona fide use in U.S. commerce on or prior to May 5,
20135, the filing date of the Application under Section 1(a), or any bona fide intent to use in U.S.
commerce the BFA mark as of October 5, 2016, when Applicant amended the Application for
Class 35 from Section 1(a) to Section 1(b).

Accordingly, as evidenced herein, Opposer now has facts sufficient to maintain its
amended claims by showing that it has standing and a valid ground for opposition to the
Application as being void ab initio based on lack of a bona fide use in commerce and lack of
bona fide intent to use in commerce. Opposer seeks leave of the Board pursuant to Fed. R. Civ.

P. 15(a)(2) to amend its Notice of Opposition to add its two new claims. Opposer respectfully



requests that the Board freely give leave to amend Opposer’s Notice of Opposition and file its
Amended Notice of Opposition, which has been submitted herewith.

IL. STANDARD

A party may amend a pleading after a responsive pleading has been served by obtaining
leave of the Board. Fed. R. Civ. P. 15(a)(2); see also T.B.M.P. § 507.02. Generally, leave must
be freely given when justice so requires. See Fed. R. Civ. P. 15(a)(2); Am. Express Mktg. & Dev.
Corp., 94 U.S.P.Q.2d 1294 (T.T.A.B. Mar. 15, 2010). It is the Board’s practice to liberally grant
leave to amend pleadings at any stage of the proceeding when justice so requires, unless entering
the proposed amendment would violate settled law, or be prejudicial to the adverse party. See
Commodore Elecs. Ltd. v. CBM Kabushiki Kaisha, 26 USPQ2d 1503, 1505 (TTAB 1993)
(holding that amendment to pleadings should be allowed with great liberality at any stage of the
proceedings where necessary).

This liberal policy applies when a plaintiff seeks to amend its notice of opposition to
plead additional claims where the grounds for the new claims are revealed during discovery. See
Karsten Mfg. Corp. v. Editoy AG, 79 USPQ2d 1783, 1786 (TTAB 2006) (motion for leave to
amend pleading granted because grounds for new claim were learned during discovery). While
the timing of a motion to amend is a main factor in determining whether the non-movant would
be prejudiced by allowance of the proposed amendment, when the motion is filed with sufficient
time remaining in the discovery period for the parties to serve and respond to additional
discovery requests, there is no prejudice for the non-movant. See Commodore Elecs., 26 USPQ
at 1318.

Here, Applicant served discovery responses, and Opposer responded to same after
obtaining an extension mutually agreed upon by the parties. It was only after a review of the

discovery responses that Opposer became aware of Applicant’s lack of use of the BFA mark in



U.S. commerce as of the filing date of the Application and that Applicant did not have a bona
fide intent to use the mark in U.S. commerce at the time of filing the Amendment of Class 35 to
Section (b) to support its Application. See T.B.M.P. § 309.03(c); 15 U.S.C. § 1051(a) and (b).
Opposer timely filed this Motion to Amend after acquiring this information. Moreover, the
parties recently agreed on an extension of deadlines such that deadlines for expert disclosures are
scheduled for October 14, 2018, followed by close of discovery on November 13, 2018
(13 TTABVUE) (granting consent motion to extend and resetting dates).

Applicant therefore cannot, and should not, be deemed prejudiced by the timing of the
Motion to Amend. Nor is Applicant prejudiced by the addition of the claims, as the information
that is the subject of these claims is distinctly in Applicant’s possession, custody, and control, to
the extent any additional information even exists, as explained further below. Accordingly,
Opposer has grounds to seek leave of the Board to amend the Notice of Opposition.

Finally, Opposer clearly has standing to assert these two additional claims for no bona
fide use in U.S. commerce nor bona fide intent to use in U.S. commerce at the requisite times as
the Application is already the subject of Opposer’s pending Notice of Opposition for likelihood
of confusion and dilution. For the same reasons that support Opposer’s standing to assert its
pending claims for likelihood of confusion and dilution in this Proceeding, Opposer believes it is
and will be damaged by the registration of the Application and asserts these two new claims. See
T.B.M.P. § 309.03(b); Corporacion Habanos SA v. Rodriguez, Cancellation No. 92052146, 2011
WL 3871952, at *4 (Aug. 1, 2011) (because petitioners alleged standing as to at least one
ground, they may assert any other legally sufficient claims). Accordingly, Applicant has a real
interest in the refusal of registration for the Application and a reasonable belief of damage in the

event the Application is not refused. See Young v. AGB Corp., 152 F.3d 1377, 1379-80 (Fed.



Cir. 1998 (quoting Lipton Indus. Inc. v. Ralston Purina Co., 670 F.2d 1024, 1026-29, 213 USPQ
at 187-89); T.B.M.P. § 309.03(b); see also Ritchie v. Simpson, 170 F.3d 1092, 1095 (Fed. Cir.
1999).”

III. ARGUMENT

A. No Bona Fide Use in U.S. Commerce As of the Time of Filing Application

Grounds for an opposition include that an application is void ab initio because of a lack
of bona fide use in U.S. commerce of a mark on the identified goods and services at the time of
filing a use-based application under Section 1(a). T.B.M.P. § 309.03(c); Paramount Pictures
Corp. v. White, 31 USPQ2d 1768, 1769 (TTAB 1994) (“use in commerce” involves the bona
fide use of a mark in the ordinary course of trade, and not made merely to reserve a right in a
mark), aff’d unpub’d, 108 F.3d 1392 (Fed. Cir. 1997); Clorox Co. v. Salazar, 108 USPQ2d 1083,
1086-87 (TTAB 2013) (refusing registration of application when applicant’s mark was not in use
in commerce as of the filing date of the use-based application); Nutrasweet Co. v. K & S Foods
Inc., 4 USPQ2d 1964 (TTAB 1987).

(133

The Lanham Act specifically provides that “‘use in commerce’ means the bona fide use

of a mark in the ordinary course of trade, and not made merely to reserve a right in a mark.” 15
U.S.C. § 1127. “[A] mark shall be deemed to be in use in commerce —

(1) on goods when —

(A) itis placed in any manner on the goods or their containers or the displays
associated therewith or on the tags or labels affixed thereto, or if the nature of the
goods makes such placement impracticable, then on documents associated with
the goods or their sale, and

(B)  the goods are sold or transported in commerce, and

2 “[D]ue to the linguistic and functional similarities between the opposition and cancellation provisions, respectively
§§ 13 and 14 of the Lanham Act, [the Court of Appeals for the Federal Circuit] construe[s] the requirements of those
two sections of the Lanham Act consistently.” Ritchie, 170 F.3d at 1095 n.2 (citing Young, 152 F.3d at 1380; Lipton
Indus., 670 F.2d at 1028, 213 USPQ at 189).



2) on services when it is used or displayed in the sale or advertising of services and
the services are rendered in commerce, or the services are rendered in more than one
State or in the United States and a foreign country and the person rendering the services
is engaged in commerce in connection with the services.

Id.

Here, Applicant has not shown or explained how it has used the BFA mark in U.S.
commerce as of the time of filing the Application on May 5, 2015. Applicant’s document
production at best shows that it promotes its goods and services on certain websites, but
Applicant has not answer interrogatories or produced any documents to indicate that goods have
either been sold or transported in the United States nor that services have been rendered in the
United States.

In response to Document Request Nos. 1-3, 8-10, 15-17 and 19-22, which concern use in
the United States, including use as of the Application filing date, Applicant refers to its
document production and its Website, Facebook Page, and LinkedIn Page, none of which
reference the United States. (See Ex. 3, Responses to Doc. Request Nos. 1-3, 8-10, 15-17 and
19-22.) In response to Interrogatory No. 2, which asks about use of the BFA mark as reflected in
the Application, Applicant responds that it “registered its website (bfa-india.org) in September
2009, was formed in November 2009, and began offering goods and services in December
2009.” (See Ex. 3, Answers to Interrog. No. 2). This response is not sufficient to support
Applicant’s purported use in the United States, in 2009, May 2015, October 2016, or at any time
thereafter. Use in U.S. commerce requires that goods and services be sold, transported or
rendered in order to be deemed used. See 15 U.S.C. §1127; TMEP §901.01.

Applicant also refused to respond to Interrogatory Nos. 4-7 and Document Request Nos.
9, 20-22, which are routine questions asking about expenditures and sales information for the

BFA mark. (See Ex. 3, Answers to Interrog. Nos. 4-7 and Responses to Doc. Request Nos. 9,
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20-22.) If Applicant were actually using the BFA mark in the United States, Applicant might not
have deemed providing this standard information to be “objectionable.”

Moreover, in response to Interrogatory No. 8, asking about all trade channels where the
goods and services have been sold or rendered in the United States, Applicant answered that it
“generally markets all its goods and services globally through its website” and made no attempt
to identify the trade channels in the United States at all. (See Ex. 3, Answers to Interrog. No. 8.)
Marketing services to potential customers, however, is not use in commerce. 15 U.S.C. § 1157
(defining bona fide use as a sale, transportation, or rendering of services in commerce).

Applicant had ample chance to change the basis of its Application from a 1(a) to a 1(b) as
to goods in Class 16 and services in Class 36 and 41. Applicant was aware of this as it exercised
its right to amend to 1(b) as to Class 35 services.

As such, Applicant has not demonstrated any bona fide use in U.S. commerce of the BFA
mark at the time of filing the Application. Clorox Co., 108 USPQ2d at 1086-87 (applicant’s
mark not in use in commerce as of the filing date of the use-based application). Accordingly,
Opposer seeks to oppose the Application on this additional ground. T.B.M.P. § 309.03(c).

B. No Bona Fide Intent to Use in U.S. Commerce at Time of Amendment of
Class 35 to Section 1(b)

Grounds for an opposition also include that an application is void ab initio when there is
no bona fide intent to use in U.S. commerce a mark on the identified goods and services as of the
filing date of the application under Section 1(b). T.B.M.P. § 309.03(c); M.Z. Berger & Co. v
Swatch AG, 787 F.3d 1368, 114 USPQ2d 1892, 1897 (Fed. Cir. 2015) (lack of bona fide intent is
a proper statutory grounds on which to challenge a trademark application), affirming 108
USPQ2d 1463, 1471-77 (TTAB 2013); Swiss Grill Ltd. v. Wolf Steel Ltd., 115 USPQ2d 2001,

2008-09 (TTAB 2015) (lack of bona fide intent to use found where no documentary evidence

11



predated application filing date); Boston Red Sox Baseball Club LP v. Sherman, 88 USPQ2d
1581, 1587 (TTAB 2008) (lack of bona fide intent to use); Commodore Elecs. Ltd., 26 USPQ2d
at 1504 (granting motion to amend for claim that applicant lacked bona fide intent to use when
the application was filed).

Applicant’s “intent must be demonstrable and more than a mere subjective belief.” M.Z.
Berger & Co., 787 F.3d at 1375 (citing 15 U.S.C. § 1051(b)(1)). Indeed, “whether an applicant
had a ‘bona fide intent’ to use the mark in commerce at the time of the application requires
objective evidence of intent.” Id. at 1376 (citing 15 U.S.C. § 1051(b)(1)). In other words,
“circumstances must indicate that the applicant’s intent to use the mark was firm and not merely
intent to reserve a right in the mark.” Id. (citing 15 U.S.C. § 1127).

Here, Applicant has not produced any objective evidence of an intent to use the BFA
mark in U.S. commerce as of October 5, 2016, the date it amended its Application for Class 35
from Section 1(a) to Section 1(b). Indeed, Applicant’s entire document production and its
referenced Website, Facebook Page, and LinkedIn Page make no reference to plans for use in the
United States, at least as far back as its Application filing date of May 5, 2015. (See Ex. 4.)

Any use or plans for use since then are based in or focused on India. Further, Applicant
has suggested only that it “markets all its goods and services globally.” (See Ex. 3, Answers to
Interrogatory Nos. 8) But the answer does not specify that it is taking actions in the United States
specifically, nor is this purported marketing on Applicant’s Website in connection with Class 35
for “association services,” for which Applicant claimed to have an intent to use in the United
States, let alone targeted to potential customers in the United States. See SmithKline Beecham

Corp. v. Omnisource DDS LLS, 97 USPQ2d 1300, 1304-05 (TTAB 2010) (non-precedential)

(lack of a bona fide intent to use; no documentary evidence; record devoid of any other evidence
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of intended use). Accordingly, Opposer seeks to oppose the Application on the additional
ground that it is void ab initio based on no bona fide intent to use in U.S. commerce as of
October 5, 2016, the date of amending the filing basis for Class 35 to Section 1(b). T.B.M.P. §
309.03(c); 15 U.S.C. § 1051(a) & (b).

IV.  CONCLUSION

For the reasons set forth herein, Opposer respectfully requests that the Board grant
Opposer’s Motion to Amend, and grant leave for Opposer to file its Amended Notice of
Opposition, which has been submitted herewith.

Opposer further respectfully moves for suspension of this Proceeding pending the
Board’s decision on the Motion to Amend, pursuant to T.B.M.P. § 510.03 and 37 C.F.R. §
2.117(c), and that the case deadlines be reset thereafter by ninety days. See T.B.M.P. § 403.04
(citing 37 CFR § 2.120(a)(2)(iv)); Prosper Business Dev. Corp. v. Int’l Business Machines,
Corp., 113 USPQ2d 1148 (TTAB 2014) (holding that the cancellation and opposition
proceedings shall remain suspended pending disposition on the motion to amend answers, and
extending the deadline to respond to any outstanding discovery requests in those proceedings).

As discussed herein, there is good cause for suspending the ongoing Proceeding pending
resolution of the Motion to Amend, and subsequently resetting the case deadlines, beginning
with expert disclosures, by ninety days, so that Opposer may have the right to follow-up in
discovery on its newly amended claims.

Applicant will not be prejudiced by an extension of case deadlines as the information that
is the subject of the two additional claims is distinctly in Applicant’s possession, custody, and
control, to the extent any additional information even exists. Moreover, Applicant has agreed to

several extensions of the deadlines of this case. Further, the Application is also the subject of a
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pending third-party Opposition Proceeding No. 91233950 by CFA Institute, where the parties’

case a similar motion to this one is pending.

Dated: June 28, 2018 Respectfully submitted,

By: /Jacob S. Wharton/

Randal S. Springer

Jacob S. Wharton

Tiffany D. Otey

WOMBLE BOND DICKINSON (US) LLP
One West Fourth Street

Winston-Salem, NC 27101

Tel.: 336-721-3600

Fax: 336-721-3660

Attorneys for Bank of America
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the matter of Trademark

Application Serial No. 86619299

Mark: BFA

Filing Date: May 5, 2015

Published for Opposition: December 13, 2016

BANK OF AMERICA CORPORATION,
Opposer,
V.
BRICKWORK FINANCE ACADEMY, Opposition No. 91233950

Applicant.

N N N N N N N N N

DECLARATION OF JENNIFER ITZKOFF IN SUPPORT OF OPPOSER
BANK OF AMERICA CORPORATION’S MOTION TO
AMEND NOTICE OF OPPOSITION
TO ADD TWO CLAIMS, AND MEMORANDUM IN SUPPORT

I, Jennifer Itzkoff, declare:

1. I am an associate attorney with the law firm of Womble Bond Dickison LLP
(US), counsel for Bank of America Corporation, the Opposer (“Opposer”) in this Opposition
Proceeding.

2. I have personal knowledge of the facts stated herein, and I could and would
competently testify to such facts if called upon to do so.

3. I am over the age of 18 and under no disability.

4. Exhibit 1 attached hereto is a true and correct copy of Opposer’s proposed signed

Amended Notice of Opposition.

WBD (US) 43170318



5. Exhibit 2 attached hereto is a true and correct copy of a red-lined version of

Opposer’s proposed signed Amended Notice of Opposition reflecting the proposed changes.

6. Exhibit 3 attached hereto is a true and correct copy of Applicant Brickwork
Finance Academy’s (“Applicant”) written discovery responses, served on April 24, 2018,
including Applicant’s Objections and Responses to Opposer’s Interrogatories — Set One and
Verification thereto; and Applicant’s Objections and Responses to Opposer’s Requests for
Production, Set One, and Verification thereto.

7. Exhibit 4 attached hereto is a true and correct copy of Applicant’s complete
document production, Exhibits A through T, produced on April 24, 2018, which has had cover

pages added to reflect the file names of the PDFs A through T.

I declare under penalty of perjury of the laws of the United States of America that the
foregoing is true and correct, and that I executed this declaration on June 28, 2018, in Boston,

Massachusetts.

[Jennifer Itzkoff!
Jennifer Itzkoff
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CERTIFICATE OF SERVICE

I do hereby certify that on this 28th day of June, 2018, the foregoing DECLARATION
OF JENNIFER ITZKOFF IN SUPPORT OF OPPOSER BANK OF AMERICA
CORPORATION’S MOTION TO AMEND NOTICE OF OPPOSITION TO ADD TWO
CLAIMS, AND MEMORANDUM IN SUPPORT and EXHIBITS 1 through 4 were served via

email to counsel of record:

Siraj Ahmed

Ahmed Kasem

Law Offices of Siraj Ahmed

P.O. Box 55071, Suite 88699
Boston, Massachusetts 02205-5071
sahmed@ahmedlawfirm.com

Ahmed Kasem, Esq.

Kasem, Ko & Ahmed

600 Anton Blvd., Suite 1100
Costa Mesa, CA 92626
akasem(@kasemko.com

/Laurie Ricci/
Laurie A. Ricci, Senior Paralegal
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EXHIBIT 1



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Application Serial No. 86/619,299
Published for Opposition on December 13, 2016
Mark: BFA

BANK OF AMERICA CORPORATION,
Opposer,
Opposition No. 91233950

V.

BRICKWORK FINANCE ACADEMY,

N N N N N N N N N’

Applicant.

AMENDED NOTICE OF OPPOSITION

Opposer Bank of America Corporation, a Delaware corporation having its principal place of
business at 100 North Tryon Street, Charlotte, North Carolina 28255 (“Opposer”), believes it will be
damaged by the registration of the mark that is the subject of U.S. App. Ser. No. 86/619,299 (the
“BFA mark”), published in the Official Gazette on December 13, 2016, for the following goods and
services:

e Printed publications, namely, newsletters, brochures, books, digest books, and monographs in
the fields of investment management, financial analysis, banking, insurance and in support of
the interests of investment professionals, financial analysts, bankers, and insurers, in Class
16;

e Association services, namely, the promotion of professional standards and practices and
providing career information in the fields of investment management, financial analysis,
banking and insurance; promoting the interests of investment professionals, financial

analysts, bankers, and insurers, in Class 35;



e Providing a website featuring information in the field of investment management, financial
analysis, banking and insurance, in Class 36; and

e Educational services, namely, arranging, conducting, and providing courses of mstruction,
examinations, workshops, post graduate programs of instruction, seminars, conferences in
the fields of investment management, credit management, risk management, insurance,
banking, and financial analysis and distribution of course and educational materials in
connection therewith; Educational services, namely, providing training of financial analysts
for certification in the field of investment management, credit management, risk
management, insurance, banking, and financial analysis and distribution of course and
educational materials in connection therewith; Non-downloadable electronic publications in
the nature of newsletters, brochures, books, digest books, and monographs in the fields of
investment management, financial analysis, banking, insurance and in support of the interests

of investment professionals, financial analysts, bankers, and insurers, in Class 41;
and hereby opposes the same. As grounds for the opposition, it is alleged that:

1. Opposer is one of the world’s largest financial institutions and operates thousands of
retail financial centers and ATMs throughout the United States and the world. Moreover, Opposer
offers online and mobile banking platforms, serving millions of accounts and customers.

2. For many years, and prior to both Applicant’s filing date and Applicant’s claimed
priority date, Opposer and Opposer’s predecessors in interest have used the inherently distinctive
mark BOFA i interstate commerce throughout the United States in connection with the offering
and sale of various banking services, financial services and related products and services.

3. In addition to the BOFA trademark, Opposer and Opposer’s predecessors in interest

have, for many years, and prior to Applicant’s filing date, used other inherently distinctive marks
2



which contain the component “BOFA” in interstate commerce in connection with Opposer’s
banking and related financial products and services, thereby developing a family of “BOFA” marks
(heremafter collectively referred to as the “BOFA Marks™).

4. Ever since the adoption and use of the BOFA Marks as aforesaid, Opposer,
Opposer’s predecessors in interest, and Opposer’s licensees have widely and extensively advertised
and offered banking and related financial products and services under the BOFA Marks. As a
consequence of same, the consuming public and trade have come to recognize and do recognize the
BOFA Marks as being used by Opposer or by a single source, and to associate and identify said
marks with Opposer or with a single source, and Opposer derives substantial goodwill and value

from the aforesaid identification by the consuming public and trade.

5. Opposer is the owner of the following federal registrations for the BOFA Marks:
Registration Date of
Mark Number Registration Goods/Services
BOFA 4,210,429 9/18/2012 Financial affairs and monetary

affairs, namely, financial
information, management and
analysis services; banking
services; financial services,
namely, wealth management
services, management and
brokerage in the fields of stocks,
bonds, options, commaodities,
futures and other securities, and
the investment of funds of
others; financial analysis;
financial management and
consulting; capital investment
services; providing financial
information; financial services in
the nature of investment
services; credit and debit card
services; financial research; and
provision of these services
through an online global




Mark

Registration
Number

Date of
Registration

Goods/Services

computer network; investment
and financial banking research
and analysis.

Provision of non-downloadable
online computer software for
accessing financial information
and services through an online
global computer network.

B OF A

847,761

4/16/68

Banking, trust and credit
financing services

BOFA MERRILL LYNCH

3,902,861

1/11/11

Banking and related financial
services; investment banking and
advisory services; securities
underwriting, trading and
brokering; trading securities,
shares, foreign exchange,
commodities, options and other
derivative products for others;
financial portfolio management
services; financial investment
research services; financial
mvestment and advisory
services; and financial
information and service provided
online from a computer database
or global computer network; and
Providing temporary online non-
downloadable computer
software for accessing financial
information and services through
an online global computer
network

BOFAML OPEN MINDS

3,955,901

5/3/11

Financial investment research
services, namely electronically
providing institutional investors
third-party research surrounding
client’s investment portfolios

BOFAML

4,036,776

10/11/11

Banking and related financial
services; investment banking and
advisory services; securities
underwriting, trading and
brokering; trading securities,
shares, foreign exchange,




Registration Date of
Mark Number Registration Goods/Services
commodities, options and other
derivative products for others;
financial portfolio management
services; financial investment
research services; financial
mmvestment and advisory
services; and financial
information and service provided
online from a computer database
or global computer network; and
Providing temporary online non-
downloadable computer
software for accessing financial
information and services through
an online global computer
network

BOFAML EXPRESS 4,013,838 8/16/11 Electronic financial trading
services

(Current printouts from the electronic database records of the USPTO showing the current status
and title of these registrations are attached as Exhibit A.) The aforesaid registrations are valid and
subsisting, unrevoked, and uncancelled, and Opposer is the owner of them and the marks shown
thereby and all of the business and goodwill represented thereby. Registration Nos. 847,761;
3,902,861; 4,013,838; and 4,036,776 have become incontestable pursuant to 15 U.S.C. § 1065.

GROUND I - LIKELIHOOD OF CONFUSION

6. Opposer repeats and realleges each and every allegation above as if fully set forth
herein.
7. By the application herein opposed, Applicant seeks to register the BFA mark for the
following goods and services:
e Printed publications, namely, newsletters, brochures, books, digest books, and monographs in

the fields of investment management, financial analysis, banking, insurance and in support of
5



the interests of investment professionals, financial analysts, bankers, and insurers, in Class
16;

e Association services, namely, the promotion of professional standards and practices and
providing career information in the fields of investment management, financial analysis,
banking and insurance; promoting the interests of investment professionals, financial
analysts, bankers, and insurers, in Class 35;

e Providing a website featuring information in the field of investment management, financial
analysis, banking and insurance, in Class 36; and

e Educational services, namely, arranging, conducting, and providing courses of instruction,
examinations, workshops, post graduate programs of instruction, seminars, conferences in
the fields of investment management, credit management, risk management, insurance,
banking, and financial analysis and distribution of course and educational materials in
connection therewith; Educational services, namely, providing training of financial analysts
for certification in the field of investment management, credit management, risk
management, insurance, banking, and financial analysis and distribution of course and
educational materials in connection therewith; Non-downloadable electronic publications in
the nature of newsletters, brochures, books, digest books, and monographs in the fields of
investment management, financial analysis, banking, insurance and in support of the interests
of investment professionals, financial analysts, bankers, and insurers, in Class 41.

Such goods and services are closely related to the goods and services for which Opposer has
registrations and with which Opposer uses the BOFA Marks.
8. Opposer’s BOFA Marks and Applicant’s BFA mark are confusingly similar in sight,

sound, and commercial impression.



0. Applicant’s BFA mark is confusingly similar to Opposer’s BOFA Marks and is
likely to cause confusion and mistake and to deceive, with consequent injury to Opposer, the
consuming public, and the trade.

10. Opposer will be damaged by the registration sought by Applicant because such
registration will support and assist Applicant in the confusing and misleading use of Applicant’s
mark sought to be registered, and will give color and exclusive statutory right to Applicant in
violation and derogation of prior and superior rights of Opposer.

GROUND II - DILUTION

11. Opposer repeats and realleges each and every allegation above as if fully set forth
herein.

12. Opposer and its predecessors in interest have used marks containing BOFA in
commerce for many years, and have to date spent a substantial amount of money marketing,
advertising and promoting Opposer’s banking and related financial goods and services under the
BOFA Marks. The BOFA trademark is extremely well known in the United States.

13. Because of the high degree of inherent and acquired distinctiveness of the BOFA
trademark, the length of time and extent to which Opposer has used the BOFA trademark, the vast
advertising and publicity the BOFA trademark has received, the nationwide and worldwide trading
area in which the BOFA trademark is used, and the high degree of consumer recognition of the
BOFA trademark, the BOFA trademark is a famous trademark pursuant to 15 U.S.C. § 1125(c)(1)
and (2). Further, Opposer’s BOFA trademark, whether standing alone or appearing as a
component of Opposer’s BOFA Marks, became famous long prior to the date of Applicant’s
application to register the BFA trademark, long prior to any alleged use by Applicant of the BFA

trademark, and long prior to the earliest date on which Applicant can rely for purposes of priority.

7



14. Applicant’s BFA mark would lessen the capacity of Opposer’s famous BOFA
trademark to identify and distinguish Opposer’s goods and services sold thereunder and, as such,
would dilute the BOFA trademark in violation of 15 U.S.C. § 1125(c).

15. Opposer will be damaged by the registration sought by Applicant because such
registration will support and assist Applicant in diluting the distinctive quality of Opposer’s famous
BOFA trademark.

GROUND IIT — NON-USE OF MARK

16. Opposer repeats and realleges each and every allegation above as if fully set forth
herein.

17. Upon information and belief, Applicant did not and does not have use of the BFA
mark in the United States in connection with some or all of the specified Class 16 goods as well as
the services identified in international Classes 36 and 41 at the time that it filed the Application that
is subject to U.S. Serial No. 86/619,299.

18. Applicant’s BFA mark is void ab initio as to the goods and services identified in
Class 16, 36, and 41 due to Respondent’s lack of use of the BFA mark in commerce in the United
States.

19. The Lanham Act specifically provides that ““use in commerce’ means the bona fide
use of a mark in the ordinary course of trade, and not made merely to reserve a right in a mark.” 15
U.S.C. § 1127. “[A] mark shall be deemed to be in use in commerce —

(1) on goods when —

(A) it is placed in any manner on the goods or their containers or the displays
associated therewith or on the tags or labels affixed thereto, or if the nature of the

goods makes such placement impracticable, then on documents associated with the
goods or their sale, and



(B) the goods are sold or transported in commerce, and
(2) on services when it is used or displayed in the sale or advertising of services and the
services are rendered in commerce, or the services are rendered in more than one State or

in the United States and a foreign country and the person rendering the services is engaged
in commerce in connection with the services.”

Id.

20. Upon information and belief, Applicant cannot show that the BFA mark was in use
in connection with the goods and services identified in Class 16, 36, and 41 in U.S. commerce as of
the time of the filling of the Application on May 5, 2015. Applicant’s response to Opposer’s
discovery requests did not include any evidence that would be considered “use” as the term in
defined by The Lanham Act.

21. Upon information and belief, Applicant cannot show that the BFA mark is currently
in use in connection with the goods and services identified in Class 16, 36, and 41.

22. Applicant’s BFA mark is void ab initio in Clases 16, 36, and 41, due to Applicant’s

lack of use of the BFA mark in commerce in the United States.

GROUND 1V - LACK OF BONA FIDE INTENT TO USE BFA MARK IN
CONNECTION WITH CLASS 35 SERVICES

23. Opposer repeats and realleges each and every allegation above as if fully set forth
herein.

24. Grounds for an opposition also include that an application is void ab initio when
there is no bona fide intent to use a mark in U.S. commerce on identified goods and services as of
the filling date of the application under Section 1(b). T.B.M.P. §309.03(c).

25. Applicant’s “intent must be demonstrable and more than a mere subjective belief.”
M.Z. Berger & Co. v. Swatch AG, 787 F.3d 1368, 1375, 114 USPQ2d 1892, 1899 (Fed. Cir.

2015)(citing 15 U.S.C. §1051(b)(1)). The question of “whether an applicant has ‘bona fide intent’

9



to use the mark in commerce at the time of the application requires objective evidence of intent.”
Id. at 1376.

26. Applicant has not produced any objective evidence of an intent to use the BFA mark
in U.S. commerce as of October 5, 2016, the date it amended the basis for its Application for Class
35 from Section 1(a) to Section 1(b). Indeed, Applicant’s entire document production and its
discovery responses to date make no reference to plans for use in the United States as of the
Application filing date of May 5, 2015, let alone October 5, 2016, the date of amending the filing
basis for the Application in Class 35 from Section 1(a) to Section 1(b). T.B.M.P. § 309.03(c); 15
U.S.C. § 1051(a) & (b).

27. Upon information and belief, Application had no bona fide intent to use the BFA
mark in Class 35 in U.S. commerce at the time it amended the basis for its Application for Class 35

to Section 1(b), and therefore the Application in Class 35 is also void ab initio.

WHEREFORE, Opposer believes it will be damaged by registration of Applicant’s mark
and prays that registration be refused.
This 28th day of June, 2018.

Respectfully submitted,

/Randel S. Springer/

Randel S. Springer

Jacob S. Wharton

Tiffani D. Otey

WOMBLE CARLYLE SANDRIDGE & RICE, LLP
One West Fourth Street

Winston-Salem, NC 27101

Tel: (336) 721-3747

Fax: (336) 726-6991

Attorneys for Bank of America Corporation
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ITZKOFF DECLARATION

EXHIBIT 2



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

WCSR 39059699
In the Matter of Application Serial No. 86/619,299
Published for Opposition on December 13, 2016
Mark: BFA
BANK OF AMERICA CORPORATION, )
Opposer,
V.

Opposition No. 91233950

BRICKWORK FINANCE ACADEMY,

N N N N N N N N

Applicant.

AMENDED NOTICE OF OPPOSITION

Opposer Bank of America Corporation, a Delaware corporation having its principal place
of business at 100 North Tryon Street, Charlotte, North Carolina 28255 (“Opposer”), believes it
will be damaged by the registration of the mark that is the subject of U.S. App. Ser. No.
86/619,299 (the “BFA mark™), published in the Official Gazette on December 13, 2016, for the
following goods and services:

e Printed publications, namely, newsletters, brochures, books, digest books, and
monographs in the fields of investment management, financial analysis, banking,
insurance and in support of the interests of investment professionals, financial analysts,
bankers, and insurers, in Class 16;

e Association services, namely, the promotion of professional standards and practices and
providing career information in the fields of investment management, financial analysis,
banking and insurance; promoting the interests of investment professionals, financial

analysts, bankers, and insurers, in Class 35;



e Providing a website featuring information in the field of investment management,
financial analysis, banking and insurance, in Class 36; and

e Educational services, namely, arranging, conducting, and providing courses of
instruction, examinations, workshops, post graduate programs of instruction, seminars,
conferences in the fields of investment management, credit management, risk
management, insurance, banking, and financial analysis and distribution of course and
educational materials in connection therewith; Educational services, namely, providing
training of financial analysts for certification in the field of investment management,
credit management, risk management, insurance, banking, and financial analysis and
distribution of course and educational materials in connection therewith; Non-
downloadable electronic publications in the nature of newsletters, brochures, books,
digest books, and monographs in the fields of investment management, financial analysis,
banking, insurance and in support of the interests of investment professionals, financial

analysts, bankers, and insurers, in Class 41;
and hereby opposes the same. As grounds for the opposition, it is alleged that:

1. Opposer is one of the world’s largest financial institutions and operates thousands
of retail financial centers and ATMs throughout the United States and the world. Moreover,
Opposer offers online and mobile banking platforms, serving millions of accounts and customers.

2. For many years, and prior to both Applicant’s filing date and Applicant’s claimed
priority date, Opposer and Opposer’s predecessors in interest have used the inherently distinctive
mark BOFA in interstate commerce throughout the United States in connection with the offering

and sale of various banking services, financial services and related products and services.



3. In addition to the BOFA trademark, Opposer and Opposer’s predecessors in
interest have, for many years, and prior to Applicant’s filing date, used other inherently
distinctive marks which contain the component “BOFA” in interstate commerce in connection
with Opposer’s banking and related financial products and services, thereby developing a family
of “BOFA” marks (hereinafter collectively referred to as the “BOFA Marks”).

4. Ever since the adoption and use of the BOFA Marks as aforesaid, Opposer,
Opposer’s predecessors in interest, and Opposer’s licensees have widely and extensively
advertised and offered banking and related financial products and services under the BOFA
Marks. As a consequence of same, the consuming public and trade have come to recognize and
do recognize the BOFA Marks as being used by Opposer or by a single source, and to associate
and identify said marks with Opposer or with a single source, and Opposer derives substantial

goodwill and value from the aforesaid identification by the consuming public and trade.

5. Opposer is the owner of the following federal registrations for the BOFA Marks:
Registration Date of
Mark Number Registration Goods/Services
BOFA 4,210,429 9/18/2012 Financial affairs and monetary

affairs, namely, financial
information, management and
analysis services; banking
services; financial services,
namely, wealth management
services, management and
brokerage in the fields of
stocks, bonds, options,
commodities, futures and other
securities, and the investment of
funds of others; financial
analysis; financial management
and consulting; capital
investment services; providing
financial information; financial
services in the nature of
investment services; credit and




Mark

Registration
Number

Date of
Registration

Goods/Services

debit card services; financial
research; and provision of these
services through an online
global computer network;
investment and financial
banking research and analysis.
Provision of non-downloadable
online computer software for
accessing financial information
and services through an online
global computer network.

BOF A

847,761

4/16/68

Banking, trust and credit
financing services

BOFA MERRILL LYNCH

3,902,861

1/11/11

Banking and related financial
services; investment banking
and advisory services; securities
underwriting, trading and
brokering; trading securities,
shares, foreign exchange,
commodities, options and other
derivative products for others;
financial portfolio management
services; financial investment
research services; financial
investment and advisory
services; and financial
information and service
provided online from a
computer database or global
computer network; and
Providing temporary online
non-downloadable computer
software for accessing financial
information and services
through an online global
computer network

BOFAML OPEN MINDS

3,955,901

5/3/11

Financial investment research
services, namely electronically
providing institutional investors
third-party research surrounding
client’s investment portfolios

BOFAML

4,036,776

10/11/11

Banking and related financial
services; investment banking




Registration Date of
Mark Number Registration Goods/Services

and advisory services; securities
underwriting, trading and
brokering; trading securities,
shares, foreign exchange,
commodities, options and other
derivative products for others;
financial portfolio management
services; financial investment
research services; financial
investment and advisory
services; and financial
information and service
provided online from a
computer database or global
computer network; and
Providing temporary online
non-downloadable computer
software for accessing financial
information and services
through an online global
computer network

BOFAML EXPRESS 4,013,838 8/16/11 Electronic financial trading
services

(Current printouts from the electronic database records of the USPTO showing the current status
and title of these registrations are attached as Exhibit A.) The aforesaid registrations are valid
and subsisting, unrevoked, and uncancelled, and Opposer is the owner of them and the marks
shown thereby and all of the business and goodwill represented thereby. Registration

Nos. 847,761; 3,902,861; 4,013,838; and 4,036,776 have become incontestable pursuant to 15

U.S.C. § 1065.
GROUND I - LIKELIHOOD OF CONFUSION
6. Opposer repeats and realleges each and every allegation above as if fully set forth
herein.
7. By the application herein opposed, Applicant seeks to register the BFA mark for

5



the following goods and services:

Printed publications, namely, newsletters, brochures, books, digest books, and
monographs in the fields of investment management, financial analysis, banking,
insurance and in support of the interests of investment professionals, financial analysts,
bankers, and insurers, in Class 16;

Association services, namely, the promotion of professional standards and practices and
providing career information in the fields of investment management, financial analysis,
banking and insurance; promoting the interests of investment professionals, financial
analysts, bankers, and insurers, in Class 35;

Providing a website featuring information in the field of investment management,
financial analysis, banking and insurance, in Class 36; and

Educational services, namely, arranging, conducting, and providing courses of
instruction, examinations, workshops, post graduate programs of instruction, seminars,
conferences in the fields of investment management, credit management, risk
management, insurance, banking, and financial analysis and distribution of course and
educational materials in connection therewith; Educational services, namely, providing
training of financial analysts for certification in the field of investment management,
credit management, risk management, insurance, banking, and financial analysis and
distribution of course and educational materials in connection therewith; Non-
downloadable electronic publications in the nature of newsletters, brochures, books,
digest books, and monographs in the fields of investment management, financial analysis,
banking, insurance and in support of the interests of investment professionals, financial
analysts, bankers, and insurers, in Class 41.

6



Such goods and services are closely related to the goods and services for which Opposer has
registrations and with which Opposer uses the BOFA Marks.

8. Opposer’s BOFA Marks and Applicant’s BFA mark are confusingly similar in
sight, sound, and commercial impression.

9. Applicant’s BFA mark is confusingly similar to Opposer’s BOFA Marks and is
likely to cause confusion and mistake and to deceive, with consequent injury to Opposer, the
consuming public, and the trade.

10. Opposer will be damaged by the registration sought by Applicant because such
registration will support and assist Applicant in the confusing and misleading use of Applicant’s
mark sought to be registered, and will give color and exclusive statutory right to Applicant in
violation and derogation of prior and superior rights of Opposer.

GROUND II - DILUTION

1. Opposer repeats and realleges each and every allegation above as if fully set forth
herein.

12. Opposer and its predecessors in interest have used marks containing BOFA in
commerce for many years, and have to date spent a substantial amount of money marketing,
advertising and promoting Opposer’s banking and related financial goods and services under the
BOFA Marks. The BOFA trademark is extremely well known in the United States.

13. Because of the high degree of inherent and acquired distinctiveness of the BOFA
trademark, the length of time and extent to which Opposer has used the BOFA trademark, the
vast advertising and publicity the BOFA trademark has received, the nationwide and worldwide
trading area in which the BOFA trademark is used, and the high degree of consumer recognition

of the BOFA trademark, the BOFA trademark is a famous trademark pursuant to 15 U.S.C. §



1125(c)(1) and (2). Further, Opposer’s BOFA trademark, whether standing alone or appearing as
a component of Opposer’s BOFA Marks, became famous long prior to the date of Applicant’s
application to register the BFA trademark, long prior to any alleged use by Applicant of the BFA
trademark, and long prior to the earliest date on which Applicant can rely for purposes of
priority.

14. Applicant’s BFA mark would lessen the capacity of Opposer’s famous BOFA
trademark to identify and distinguish Opposer’s goods and services sold thereunder and, as such,
would dilute the BOFA trademark in violation of 15 U.S.C. § 1125(c).

15. Opposer will be damaged by the registration sought by Applicant because such
registration will support and assist Applicant in diluting the distinctive quality of Opposer’s
famous BOFA trademark.

GROUND IIT - NON-USE OF MARK

16. Opposer repeats and realleges each and every allegation above as if fully set forth

herein.

17. Upon information and belief, Applicant did not and does not have use of the BFA

mark in the United States in connection with some or all of the specified Class 16 goods as well

as the services identified in international Classes 36 and 41 at the time that it filed the

Application that is subject to U.S. Serial No. 86/619.299.

18. Applicant’s BFA mark is void ab initio as to the goods and services identified in

Class 16, 36, and 41 due to Respondent’s lack of use of the BFA mark in commerce in the

United States.



(133

19. The Lanham Act specifically provides that “‘use in commerce’ means the bona

fide use of a mark in the ordinary course of trade, and not made merely to reserve a right in a

mark.” 15 U.S.C. § 1127. “[A] mark shall be deemed to be in use in commerce —

(1) on goods when —

(A) it is placed in any manner on the goods or their containers or the displays
associated therewith or on the tags or labels affixed thereto, or if the nature of the
goods makes such placement impracticable, then on documents associated with
the goods or their sale, and

(B) the goods are sold or transported in commerce, and

(2) on services when it is used or displayed in the sale or advertising of services and the
services are rendered in commerce, or the services are rendered in more than one State or
in the United States and a foreign country and the person rendering the services is
engaged in commerce in connection with the services.”

Id.

20. Upon information and belief, Applicant cannot show that the BFA mark was in

use in connection with the goods and services identified in Class 16, 36, and 41 in U.S.

commerce as of the time of the filling of the Application on May 5, 2015. Applicant’s response

to Opposer’s discovery requests did not include any evidence that would be considered “use” as

the term in defined by The Lanham Act.

21. Upon _information and belief, Applicant cannot show that the BFA mark is

currently in use in connection with the goods and services identified in Class 16, 36, and 41.

22.  Applicant’s BFA mark is void ab initio in Clases 16, 36, and 41, due to

Applicant’s lack of use of the BFA mark in commerce in the United States.

GROUND 1V - LACK OF BONA FIDE INTENT TO USE BFA MARK IN
CONNECTION WITH CLASS 35 SERVICES

23. Opposer repeats and realleges each and every allegation above as if fully set forth

herein.



24. Grounds for an opposition also include that an application is void ab initio when

there is no bona fide intent to use a mark in U.S. commerce on identified goods and services as

of the filling date of the application under Section 1(b). T.B.M.P. §309.03(c).

25. Applicant’s “intent must be demonstrable and more than a mere subjective

belief.” M.Z. Berger & Co. v. Swatch AG, 787 F.3d 1368, 1375, 114 USPQ2d 1892, 1899 (Fed.

Cir. 2015)(citing 15 U.S.C. §1051(b)(1)). The question of “whether an applicant has ‘bona fide

intent’ to use the mark in commerce at the time of the application requires objective evidence of

intent.” Id. at 1376.

26. Applicant has not produced any objective evidence of an intent to use the BFA

mark in U.S. commerce as of October 5, 2016, the date it amended the basis for its Application

for Class 35 from Section 1(a) to Section 1(b). Indeed, Applicant’s entire document production

and its discovery responses to date make no reference to plans for use in the United States as of

the Application filing date of May 5, 2015, let alone October 5, 2016, the date of amending the

filing basis for the Application in Class 35 from Section 1(a) to Section 1(b). T.B.M.P. §

309.03(c); 15 U.S.C. § 1051(a) & (b).

27. Upon information and belief, Application had no bona fide intent to use the BFA

mark in Class 35 in U.S. commerce at the time it amended the basis for its Application for Class

35 to Section 1(b), and therefore the Application in Class 35 is also void ab initio.
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WHEREFORE, Opposer believes it will be damaged by registration of Applicant’s mark

and prays that registration be refused.

This +2¢h 28th day of AprHtJune, 20178.

WBD (US) 43176995

Respectfully submitted,

/Randel S. Springer/

Randel S. Springer

Jacob S. Wharton

Tiffani D. Otey

WOMBLE CARLYLE SANDRIDGE & RICE, LLP
One West Fourth Street

Winston-Salem, NC 27101

Tel: (336) 721-3747

Fax: (336) 726-6991

Attorneys for Bank of America Corporation
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Application Serial No. 86/619,299
Published for Opposition on December 13, 2016
Mark: BFA

Bank of America Corporation,

Opposer,
Opposition. No. 91233950

BRICKWORK FINANCE ACADEMY,

Applicant.

APPLICANTS OBJECTIONS AND RESPONSE TO OPPOSER’S
INTERROGATORIES, SET ONE

Applicant Brickwork Finance Academy (“BFA” or “Applicant”), for its answers and objections to

Bank of America’s First Set of Interrogatories, responds as set forth below.

GENERAL RESPONSE AND OBJECTIONS

1. These responses are made solely for the purposes of this action. BFA fully reserves all
objections related to the admissibility of these responses at trial. Applicant responds to each
Interrogatory subject to the general objections set forth herein. These limitations and objections
form a part of the answer to each Interrogatory. These limitations and objections may be
specifically referred to in an answer to one or more individual Interrogatories for the purpose of
clarity. The failure to specifically incorporate a general objection, however, is not a waiver of
such objection.

2. Applicant objects to the Interrogatories to the extent that they purport to impose obligations
or actions beyond those required by the Rules of Practice in Trademark Cases (i.e., 37 C.F.R. Part
2), the Trademark Trial and Appeal Board Manual of Procedure ("TBMP"), and the Federal Rules

1



of Civil Procedure. Applicant responds to the Interrogatories only to the extent required thereby
and subject to the objection that the Interrogatories purport to impose any obligations that differ
from, exceed, or conflict with those set forth in the Rules of Practice in Trademark Cases, the

TBMP, and the Federal Rules of Civil Procedure.

3. Applicant objects to the definition of "Applicant" presented in Applicant's First Set of
Interrogatories as overly broad and unduly burdensome. For its answers and objections, Applicant

takes the term "Applicant" to mean Brickwork Finance Academy, Inc., the only party to this action.

4. Applicant objects to the Interrogatories to the extent they call for information protected by
the attorney-client privilege, the work product doctrine, or any other applicable claim, law, or rule

of privilege or immunity.

5. In making these objections and providing these responses, Applicant does not waive or
intend to waive (a) any objection as to proportionality, competency, relevancy, materiality, or
admissibility of any information that may be produced or disclosed in response to the
Interrogatories; (b) any right to object on any ground to the use of any information that may be
produced or disclosed in response to the Interrogatories, or the subject matter thereof, at any
subsequent proceeding, including during the testimony periods for this or any other action; and (c)

any right to object on any ground to any Interrogatories or any other discovery request.

6. BFA and its attorneys have not fully completed their investigation of the facts relating to
this case, and discovery by all parties is still ongoing. Specifically, it is anticipated that further
discovery, investigation, legal research and analysis may supply additional facts and potentially
add meaning to known facts which could establish entirely new factual conclusions and legal
contentions. As these responses are provided based upon information presently available and
specifically identified by BFA, BFA reserves the right to supplement, amend or modify the
responses set forth below. BFA reserves the right to amend or supplement its responses as

additional information is learned during further investigation and discovery.

Incorporating each and every objection set forth above into the responses set forth below,

BFA responds as follows:



RESPONSES TO INTERROGATORIES

INTERROGATORY NO. 1

Specify the nature of Applicant’s business (including a list of products sold and services
offered) and how long Applicant has been engaged in that business.

OBJECTION AND RESPONSE TO INTERROGATORY NO. 1

Applicant objects to this interrogatory to the extent it is compound. Without waiving the
foregoing objections, Applicant responds as follows:

Brickwork Finance Academy is a charitable trust that provides services related to publications,
education, and webpages relating to finance, banking, and insurance.

INTERROGATORY NO. 2

Identify the date of first use in commerce in the United States of Applicant’s Mark
for or in connection with each of Applicant’s Goods and/or Services.

OBJECTION AND RESPONSE TO INTERROGATORY NO. 2

Applicant registered its website (bfa-india.org) in September 2009, was formed in November
2009, and began offering goods and services in December 2009.

INTERROGATORY NO. 3

Describe with specificity each type of good and/or service with which Applicant’s Mark is
currently used in commerce in the United States, Specifying each of Applicant’s Goods and/or
Services that is being offered for sale under or in connection with Applicant’s Mark, and Identify

any documents or things evidencing such use.

OBJECTION AND RESPONSE TO INTERROGATORY NO. 3

Applicant objects to this interrogatory to the extent it is compound. Applicant objects to this
interrogatory as not proportional to the needs of the case because it is overbroad and Applicant
need not identify each good and service and is burdened to attempt to recollect all goods and

services for the previous 8 years ago. Without waiving the foregoing objections, Applicant
3



responds as follows: The BFA mark has been used in services related to publications, education,
certification programs, and webpages relating to finance, banking, and insurance. Investigation
and discovery are ongoing and Applicant will supplement these responses as more information is
discovered. Responsive documents have been produced concurrently in response to Request for
Production of Documents as Exhibits A-G.

INTERROGATORY NO. 4

Specify in U.S. dollars the annual sales amount in the United States (gross and net) for
Applicant’s Goods and/or Services bearing Applicant’s Mark, or with which Applicant’s Mark
was otherwise used in commerce in the United States, from the date of first use to the present.
Your answer should specify the annual sales amount for each of Applicant’s Goods and/or
Services.

OBJECTION AND RESPONSE TO INTERROGATORY NO. 4

Applicant objects to this interrogatory as not proportional to the needs of the case because the
information requested is overbroad and not important to the present action.

INTERROGATORY NO. 5

Specify in U.S. dollars the annual amount spent by Applicant for the purposes of marketing
and/or promoting Applicant’s Goods and/or Services bearing Applicant’s Mark, or with which
Applicant’s Mark was otherwise used, in the United States from the date of first use to the
present. Your answer should Specify the amount spent for each of Applicant’s Goods and/or
Services and Specify the nature of the advertising and marketing purchased, e.g., and without
limitation, attendance at industry or trade shows, sponsorship of events, online or other digital
media, or traditional media (paper, radio, television, etc.).

OBJECTION AND RESPONSE TO INTERROGATORY NO. 5

Applicant objects to this interrogatory as not proportional to the needs of the case because the

information requested is overbroad and not important to the present action.



INTERROGATORY NO. 6

Specify in U.S. dollars the annual operating expenses accumulated in connection with the
offering and sale of Applicant’s Goods and/or Services bearing Applicant’s Mark in the United
States, or with which Applicant’s Mark was otherwise used in commerce in the United States,
from the date of first use to the present. Your answer should Specify the expenses for each of
Applicant’s Goods and/or Services.

OBJECTION AND RESPONSE TO INTERROGATORY NO. 6

Applicant objects to this interrogatory as not proportional to the needs of the case because the
information requested is overbroad and not important to the present action.

INTERROGATORY NO. 7

Identify all documents and things evidencing the monetary amounts provided in response
to Interrogatories Nos. 4-6.

OBJECTION AND RESPONSE TO INTERROGATORY NO. 7

Applicant objects to this interrogatory as not proportional to the needs of the case because the
information requested is overbroad and not important to the present action.

INTERROGATORY NO. 8

Identify the all trade channels through which Applicant has sold Applicant’s Goods and/or
Services bearing Applicant’s Mark in the United State, or with which Applicant’s Mark was
otherwise used, from the date of first use to the present. For each trade channel, Specify which of
Applicant’s Goods and/or Services were offered and/or sold.

OBJECTION AND RESPONSE TO INTERROGATORY NO. 8

Applicant objects to this interrogatory as not proportional to the needs of the case because it is
overbroad, Applicant need not identify all such information related to every single transaction
over the past 8 years and is burdened to attempt to do so, and all the requested information is not
important to the current action. Without waiving the foregoing objections, Applicant responds as

follows: Applicant generally markets all its goods and services globally through its website,
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electronic mail, online advertisement such as googleAds, and social media such as facebook and
linkedin. Relevant documents have been produced in response to Request for Production of
Documents, Set One. Additional, documents will be produced if located during the course of
discovery.

INTERROGATORY NO. 9

As to each product and/or service in connection with which Applicant has used Applicant’s
Mark, Specify the price at which Applicant sells and has sold each product and/or service, and
Identify any Documents or Things evidencing such price for each product and/or service.

OBJECTION AND RESPONSE TO INTERROGATORY NO. 9

Courses range in price from $200 to $2,500.

INTERROGATORY NO. 10

Specify the population that Applicant targets as customers for Applicant’s Goods and/or
Services.

OBJECTION AND RESPONSE TO INTERROGATORY NO. 10

Applicant targets sophisticated professional around the globe with background or interest in
finance, banking, investments, or insurance. Purchases generally take a high degree of care.
Purchases are not impulsive, are expensive, and require research and planning ahead.

INTERROGATORY NO. 11

Specify the process by which Applicant’s customers purchase Applicant’s Goods and/or
Services, including how those goods and services are delivered to Applicant’s customer.

OBJECTION AND RESPONSE TO INTERROGATORY NO. 11

Applicant objects to this interrogatory to the extent it calls for speculation on the part of
Applicant and as compound. Without waiving the foregoing objections, Applicant responds as
follows: Applicant generally markets and offers its goods and services globally through its

website, paid online advertisements, electronic mail, and social media. Customers may make a



purchase online, by telephone, or in person. Services are delivered through in person class room
learning, online class room learning, and self study.

INTERROGATORY NO. 12

Identify all advertisements, brochures, catalogs, packages, labels, promotional materials, and all
other Documents and Things placed, published, distributed, provided, or used by or for
Applicant in the United States from the date of first use to the present that have displayed or
incorporated Applicant’s Mark.

OBJECTION AND RESPONSE TO INTERROGATORY NO. 12

Applicant objects to this interrogatory as not proportional to the needs of the case because it is
overbroad and Applicant need not identify all such information related to every single
transaction over the past 8 years and is burdened to attempt to do so. Without waiving the
foregoing objections, Applicant responds as follows: Applicant generally markets its goods and
services globally through its website, electronic mail, online advertisement such as googleAds,
and social media such as facebook and linkedin. Relevant documents have been produced in

response to Request for Production of Documents, Set One.

INTERROGATORY NO. 13

Please describe the circumstances surrounding Applicant’s selection and adoption of Applicant’s
Mark, and Identify all Documents in Applicant’s possession or control which relate to
Applicant’s selection of Applicant’s Mark.

OBJECTION AND RESPONSE TO INTERROGATORY NO. 13

Applicant objects to this Interrogatory on the grounds that it is confusing and unintelligible.
Without waiving the foregoing objections, Applicant responds as follows: Mr Vivek Kulkarni,
President of BFA, owns the Brickwork group of companies in India, including Brickwork India
and Brickwork Ratings India. Formed in 2009, Brickwork Finance Academy is a non-profit

initiative of the promoters of Brickwork Ratings India Pvt. Ltd. BFA was selected as an



acronym for Brickwork Finance Academy. (See Exhibits O, P & Q produced in response to
Request for Production of Documents, Set One.)

INTERROGATORY NO. 14

Identity all Documents in Applicant’s possession or control that refer or relate in any way
to or that mention the decision to file, the preparation of, or the prosecution of any state or
federal trademark application for Applicant’s Mark.

OBJECTION AND RESPONSE TO INTERROGATORY NO. 14

Applicant objects to this Interrogatory on the grounds that it is compound, confusing, and
unintelligible and to the extent it calls for attorney work product and attorney client privileged
information. Without waiving the foregoing objections, Applicant responds as follows: See
Exhibits O, P & Q produced in response to Request for Production of Documents, Set One. All
other documents are publicly available and equally accessible to Opposer through the USPTO’s
Trademark Status & Document Retrieval online system.

INTERROGATORY NO. 15

State the date on which Applicant first acquired knowledge of Opposer’s Mark and the Persons
who first acquired such knowledge, and Identify all Documents in the possession, custody or
control of or otherwise known to Applicant that relate or refer in any way to the acquisition of
such knowledge, and state the response to acquisition of such knowledge.

OBJECTION AND RESPONSE TO INTERROGATORY NO. 15

Applicant had no prior knowledge of Opposer’s Mark until this proceeding.

INTERROGATORY NO. 16

State whether a search or investigation was ever conducted by Applicant or its agents or
attorneys with respect to Applicant’s Mark of any record including, but not limited to, the United
States Patent and Trademark Office records, state trademark records, trademark or trade
publications, business directories, Internet searches, or the records of any trademark service

organization? If so, for each search or investigation:
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(a) Identify all search results relating to such search or investigation; and
(b) Identify all opinions and other Documents and Things referring or relating to such
search or investigation.

OBJECTION AND RESPONSE TO INTERROGATORY NO. 16

Applicant’s attorneys searched for use of the mark “BFA” in relevant classes of goods and

services.

INTERROGATORY NO. 17

Identify the Persons associated with Applicant who are most knowledgeable about:
(a) Applicant’s selection, adoption and use of Applicant’s Mark;
(b) Applicant’s advertising and promotion of Applicant’s Goods and/or Services
bearing or in connection with Applicant’s Mark;
(©) Applicant’s sale of products and/or services in connection with Applicant’s Mark;
(d) Applicant’s costs and expenses in connection with goods and/or services bearing
(e) or used in connection with Applicant’s Mark.

OBJECTION AND RESPONSE TO INTERROGATORY NO. 17

Applicant objects to this interrogatory to the extent it is compound. Without waiving the
foregoing objections, Applicant responds as follows:
Mr. Vivek Kulkarni

INTERROGATORY NO. 18

Identify each Person whom Applicant intends to call as a witness in this proceeding and
Specify for each:
(a) The subject matter upon which he/she is expected to testify;
(b) The substance of the facts and opinions to which he or she is expected to testify;
(c) The grounds for each opinion that he or she is expected to give; and

(d) Identify all Documents and Things that relate in any way to the subject matter,
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facts, and/or circumstances as to which each Person is expected to testify.

OBJECTION AND RESPONSE TO INTERROGATORY NO. 18

Applicant objects to this interrogatory to the extent it is compound. Without waiving the
foregoing objections, Applicant responds as follows: Mr. Vivek Kulkarni — Applicant’s Mark
and services. Discovery and investigation is still on-going and Applicant may decide to call
additional witnesses in the future.

INTERROGATORY NO. 19

If Applicant has ever received any oral or written inquiries or communications from any Person,
firm, or association who has indicated that he, she, or it is, has been, or might have been
confused as to the source or origin of Applicant’s Goods and/or Services or as to the affiliation
or connection between Applicant and Opposer, Identify all such inquiries or communications,
setting forth the full circumstances surrounding receipt thereof, including all Persons involved in
such inquiries or communications, and Identify all Documents containing or referring to each

inquiry or communication.

OBJECTION AND RESPONSE TO INTERROGATORY NO. 19

Applicant has never received any such inquiries.

Dated: April 5, 2018 By: /s/Siraj Ahmed/
Siraj Ahmed
Law Offices of Siraj Ahmed
PO Box 55071
Boston, MA 02205-5071

Attorney for Brickwork Finance Academy
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Proof of Service

I hereby certify that a true and complete copy of the foregoing Response to Interrogatories, Set
One has been served on Bank of America Corporation by forwarding said copy on April 10, 2018
via email to:

Randel S. Springer

Jacob Wharton

Womble Bond Dickinson (US) LLP
One West Fourth St.
Winsten-Salem, NC 27101
Jacob.Wharton @ wbd-us.com
Randy.Springer @ wbd-us.com

/Ahmed Kasem/
Ahmed Kasem, Esq.
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Application Serial No. 86/619,299
Published for Opposition on December 13, 2016
Mark: BFA

Bank of America Corporation,

Opposer,
Opposition. No. 91233950

BRICKWORK FINANCE ACADEMY,

Applicant.

APPLICANTS OBJECTIONS AND RESPONSE TO OPPOSER’S
REQUESTS FOR PRODUCTION, SET ONE

GENERAL RESPONSE AND OBJECTIONS

1. Applicant responds to each Request for Production subject to the general objections set
forth herein. These limitations and objections form a part of the answer to each Request for
Production. These limitations and objections may be specifically referred to in an answer to one
or more individual Requests for Production for the purpose of clarity. The failure to specifically

incorporate a general objection, however, is not a waiver of such objection.

2. Applicant objects to the Requests for Production to the extent that they purport to impose
obligations or actions beyond those required by the Rules of Practice in Trademark Cases (i.e., 37

C.F.R. Part 2), the Trademark Trial and Appeal Board Manual of Procedure ("TEMP"), and the



Federal Rules of Civil Procedure. Applicant responds to the Requests for Production only to the
extent required thereby and subject to the objection that the Requests for Production purport to
impose any obligations that differ from, exceed, or conflict with those set forth in the Rules of

Practice in Trademark Cases, the TBMP, and the Federal Rules of Civil Procedure.

3. Applicant objects to the Requests for Production to the extent they call for information
protected by the attorney-client privilege, the work product doctrine, or any other applicable claim,

law, or rule of privilege or immunity.

4. Applicant objects to the definition of "Applicant" presented in Applicant's First Set of
Request for Documents as overly broad and unduly burdensome. For its answers and objections,
Applicant takes the term "Applicant" to mean Brickwork Finance Academy, Inc., the only party

to this action.

5. In making these objections and providing these responses. Applicant does not waive or
intend to waive (a) any objection as to proportionality, competency, relevancy, materiality, or
admissibility of any information that may be produced or disclosed in response to the Requests for
Production; (b) any right to object on any ground to the use of any information that may be
produced or disclosed in response to the Requests for Production, or the subject matter thereof, at
any subsequent proceeding, including during the testimony periods for this or any other action;
and (c) any right to object on any ground to any Requests for Production or any other discovery

request.

6. Applicant objects to each of the requests to the extent it calls for documents not within the
possession, custody, or control of Applicant or to the extent the request is not proportional to the

needs of the case.

7. Applicant and its attorneys have not fully completed their investigation of the facts relating
to this case, have not completed discovery, and have not completed their preparation for trial. Any
and all documents to be produced are documents which are presently available to and specifically

located by Applicant. The responses given herein are based upon information reasonably currently



available to Applicant and documents within Applicant’s possession, custody, and control.
Applicant reserves the right to amend or supplement its responses as additional information is
learned during further investigation and discovery.

Subject to and without waiving the foregoing, Applicant responds to the Requests for
Production as follows and concurrently submits herewith electronic copies of the produced

documents identified by Exhibit Letters, as noted in Applicant's responses below:

DOCUMENTS AND THINGS TO BE PRODUCED
REQUEST TO PRODUCE NO. 1

All Documents and Things referring or relating to the date of first use of Applicant’s Mark by
Applicant on or in connection with Applicant’s Goods and/or Services in commerce in the
United States.

OBJECTION AND RESPONSE TO REQUEST NO. 1

Applicant objects to this request as not proportional to the needs of the case because it is
overbroad and Applicant need not identify all documents responsive to this request, is burdened
to attempt to recollect all documents used 8 years ago, and requests information which is not
important to this case. Without waiving the foregoing objections, Applicant responds as follows:
Applicant hereby produces documents attached hereto as Exhibits A-G.

REQUEST TO PRODUCE NO. 2

Representative samples of Documents and Things referring or relating to the date of the most
recent use in commerce in the United States by Applicant of Applicant’s Mark in connection
with Applicant’s Goods and/or Services.

OBJECTION AND RESPONSE TO REQUEST NO. 2

Applicant hereby produces documents attached hereto as Exhibits G-H as representative

samples. All other documents are publicly available and equally accessible to Opposer at:



www.bfa-india.org, https://www.facebook.com/Brickwork-Finance-Academy-

927451507318965/, https://www.linkedin.com/company/brickwork-finance-academy.

REQUEST TO PRODUCE NO. 3

All Documents and Things upon which Applicant intends to rely, if any, in establishing
continuous use of Applicant’s Mark in commerce in the United States in connection with
Applicant’s Goods and/or Services from the date since use began until the present.

OBJECTION AND RESPONSE TO REQUEST NO. 3

Applicant hereby produces documents attached hereto as Exhibits A-N, R-T. All other

documents are publicly available and equally accessible to Opposer at: www.bfa-india.org,

https://www.facebook.com/Brickwork-Finance-Academy-927451507318965/,

https://web.archive.org/web/*/bfa-india.com, https://www.linkedin.com/company/brickwork-

finance-academy.

REQUEST TO PRODUCE NO. 4

All Documents and Things referring or relating to instances in which a person has been
confused, deceived, or mistaken about the source of (a) Applicant’s Goods and/or Services,
believing them to be from the same source as Opposer’s, or (b) Opposer’s Services, believing
them to be from the same source as Applicant’s Goods and/or Services, or (c) Applicant’s Goods
and/or Services or Opposer’s Services, believing that Applicant and Opposer were a single entity
or related entities.

OBJECTION AND RESPONSE TO REQUEST NO. 4

Applicant has conducted a diligent search and found no responsive documents.



REQUEST TO PRODUCE NO. 5

All Documents and Things ever sent or received by Applicant regarding any allegation by
Applicant that another Person has infringed Applicant’s Mark, or regarding any allegations that
use of Applicant’s Mark infringes another Person’s mark, registered or otherwise.

OBJECTION AND RESPONSE TO REQUEST NO. 5

Applicant has conducted a diligent search and found no responsive documents.

REQUEST TO PRODUCE NO. 6

Documents and Things referring or relating to any inter partes state or federal trademark office
proceedings, or inter partes state or federal court proceedings, in which Applicant’s Mark was
involved.

OBJECTION AND RESPONSE TO REQUEST NO. 6

Applicant objects to this Request to the extent it seeks privileged attorney client work product
and communications. Applicant objects to this request as not proportional to the needs of the
case because Opposer has equal access to relevant information. Without waiving the foregoing
objections, Applicant responds as follows: All documents are publicly available and equally
accessible to Opposer through the TTABVUE, the Trademark Trial and Appeal Board Inquiry
System, proceeding number 91233906.

REQUEST TO PRODUCE NO. 7

Documents and Things referring or relating to polls, studies, surveys or investigations
conducted by or for Applicant relating to Applicant’s Mark or to Opposer’s Mark.

OBJECTION AND RESPONSE TO REQUEST NO. 7

Applicant has conducted a diligent search and found no responsive documents with respect to

Opposer’s Mark.



REQUEST TO PRODUCE NO. 8

Representative advertisements, catalogs, brochures, Internet web pages or other advertising
means or media in which Applicant’s Mark has been used in the United States by Applicant from
the date of first use to the present.

OBJECTION AND RESPONSE TO REQUEST NO. 8

Applicant objects to this request as not proportional to the needs of the case because it is
overbroad and Applicant need not identify all documents responsive to this request, is burdened
to do so, and Opposer has equal access to relevant information. Without waiving the foregoing
objections, Applicant responds as follows: Applicant hereby produces documents attached
hereto as Exhibits A-N, R-T. All other documents are publicly available and equally accessible

to Opposer at: www.bfa-india.org, https://www.facebook.com/Brickwork-Finance-Academy-

927451507318965/, https://web.archive.org/web/*/bfa-india.com,

https://www.linkedin.com/company/brickwork-finance-academy.

REQUEST TO PRODUCE NO. 9

Documents from which Applicant can determine the amount of money which Applicant has
expended on advertising and promoting Applicant’s Mark in the United States from the date of
first use to the present.

OBJECTION AND RESPONSE TO REQUEST NO. 9

Applicant objects to this request as not proportional to the needs of the case because the

information requested is not important to the present action.



REQUEST TO PRODUCE NO. 10

Documents and Things referring or relating to any contracts, agreements or other understandings,
written or oral, between Applicant and any other entity concerning use of Applicant’s Mark or
variations thereof by Applicant or another entity.

OBJECTION AND RESPONSE TO REQUEST NO. 10

Applicant hereby produces documents attached hereto as Exhibits O and P.

REQUEST TO PRODUCE NO. 11

Each and every search conducted by or on behalf of Applicant regarding use of Applicant’s
Mark or trademarks similar to Applicant’s Mark and all communications and other Documents
related thereto.

OBJECTION AND RESPONSE TO REQUEST NO. 11

Applicant has conducted a diligent search and found no responsive documents.

REQUEST TO PRODUCE NO. 12

All Documents and Things referring or relating to any opinions regarding Applicant’s
Mark or Opposer’s Mark.

OBJECTION AND RESPONSE TO REQUEST NO. 12

Applicant has conducted a diligent search and found no non-privileged responsive documents.

REQUEST TO PRODUCE NO. 13

All Documents and Things requested to be identified in Opposer’s First Set of Interrogatories or
relied upon by Applicant in preparing its responses to Opposer’s First Set of Interrogatories.

OBJECTION AND RESPONSE TO REQUEST NO. 13

Applicant has conducted a diligent search and found no responsive documents other than those

already produced.



REQUEST TO PRODUCE NO. 14

All Documents and Things referring or relating to applications to register Applicant’s
Mark, and any registrations for Applicant’s Mark in the United States.

OBJECTION AND RESPONSE TO REQUEST NO. 14

Applicant objects to this Request to the extent it seeks privileged attorney client work product
and communications. Applicant objects to this request as not proportional to the needs of the
case because Opposer has equal access to relevant information. Without waiving the foregoing
objections, Applicant responds as follows: Applicant hereby produces documents attached
hereto as Exhibits A-F, Q. All other documents are publicly available and equally accessible to
Opposer through the USPTO’s Trademark Status & Document Retrieval online system.

REQUEST TO PRODUCE NO. 15

All Documents and Things referring or relating to the channels of trade through which
Applicant’s Goods and/or Services travel in the United States.

OBJECTION AND RESPONSE TO REQUEST NO. 15

Applicant objects to this request as not proportional to the needs of the case because Applicant
need not identify all documents responsive to this request, is burdened to do so, and Opposer has
equal access to relevant information. Without waiving the foregoing objections, Applicant
responds as follows: Applicant hereby produces documents attached hereto as Exhibits A-G, R-
T. All other documents are publicly available and equally accessible to Opposer at: www.bfa-

india.org, https://www.facebook.com/Brickwork-Finance-Academvy-927451507318965/,

https://web.archive.org/web/*/bfa-india.com, https://www.linkedin.com/company/brickwork-

finance-academy.




REQUEST TO PRODUCE NO. 16

Documents and Things from which Opposer can determine (i) the geographic territories in which
Applicant’s Goods and/or Services have been sold or offered for sale under Applicant’s Mark
and (ii) the geographic territories in which Applicant intends to sell Applicant’s Goods and/or
Services under Applicant’s Mark in the future.

OBJECTION AND RESPONSE TO REQUEST NO. 16

Applicant hereby produces documents attached hereto as Exhibits A-G, R-T. All other

documents are publicly available and equally accessible to Opposer at: www.bfa-india.org,

https://www.facebook.com/Brickwork-Finance-Academy-927451507318965/,

https://web.archive.org/web/*/bfa-india.com, https://www.linkedin.com/company/brickwork-

finance-academy.

REQUEST TO PRODUCE NO. 17

Documents and Things referring or relating to the identification of the actual or intended class of
customers to which the goods and/or services under Applicant’s Mark are offered or are intended
to be offered, including but not limited to any market studies, reports or summaries describing
the targeted or actual customers.

OBJECTION AND RESPONSE TO REQUEST NO. 17

Applicant hereby produces documents attached hereto as Exhibits A-G, R-T. All other

documents are publicly available and equally accessible to Opposer at: www.bfa-india.org,

https://www.facebook.com/Brickwork-Finance-Academy-927451507318965/,

https://web.archive.org/web/*/bfa-india.com, https://www.linkedin.com/company/brickwork-

finance-academy.




REQUEST TO PRODUCE NO. 18

All Documents and Things referring or relating to any knowledge Applicant has of
Opposer and Opposer’s Mark.

OBJECTION AND RESPONSE TO REQUEST NO. 18

Applicant has conducted a diligent search and found no responsive documents.

REQUEST TO PRODUCE NO. 19

Representative samples of any Documents and Things bearing Applicant’s Mark ever
used in connection with any goods or services offered, sold, or provided to customers or
potential customers by Applicant.

OBJECTION AND RESPONSE TO REQUEST NO. 19

Applicant objects to this request as not proportional to the needs of the case because Applicant
need not identify all documents responsive to this request, is burdened to do so, and Opposer has
equal access to relevant information. Without waiving the foregoing objections, Applicant
responds as follows: Applicant hereby produces documents attached hereto as Exhibits A-G, R-
T. All other documents are publicly available and equally accessible to Opposer at: www.bfa-

india.org, https://www.facebook.com/Brickwork-Finance-Academvy-927451507318965/,

https://web.archive.org/web/*/bfa-india.com, https://www.linkedin.com/company/brickwork-

finance-academy.

REQUEST TO PRODUCE NO. 20

Representative copies of all invoices, bills, or other documents evidencing or relating to the sale

of any goods or services under or in connection with Applicant’s Mark.
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OBJECTION AND RESPONSE TO REQUEST NO. 20

Applicant objects to this request as not proportional to the needs of the case because the
information requested is not important to the present action.

REQUEST TO PRODUCE NO. 21

All Documents and Things relating to Applicant’s marketing strategy, plans or programs and
promotional strategy, plans or programs involving the use of Applicant’s Mark.

OBJECTION AND RESPONSE TO REQUEST NO. 21

Applicant has conducted a diligent search and found no responsive documents.

REQUEST TO PRODUCE NO. 22

All Documents and Things recording, relating or referring to Applicant’s intentions or
plans for expanding the use of Applicant’s Mark in connection with additional goods or services

or additional geographic locations.

OBJECTION AND RESPONSE TO REQUEST NO. 22

Applicant has conducted a diligent search and found no responsive documents.

REQUEST TO PRODUCE NO. 23

Documents and Things that relate to the consideration of alternative terms, names, marks, or
symbols before Applicant selected Applicant’s Mark.

OBJECTION AND RESPONSE TO REQUEST NO. 23

Applicant has conducted a diligent search and found no responsive documents.

REQUEST TO PRODUCE NO. 24

All Documents and Things supporting the affirmative defenses asserted in your Answer to the

Notice of Opposition.
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OBJECTION AND RESPONSE TO REQUEST NO. 24

Applicant objects to this request as not proportional to the needs of the case because Applicant
need not identify all documents responsive to this request, is burdened to do so, and Opposer has
equal access to relevant information. Without waiving the foregoing objections, Applicant
responds as follows: Applicant hereby produces documents attached hereto as Exhibits A-T. All

other documents are publicly available and equally accessible to Opposer at: www.bfa-india.org,

https://www.facebook.com/Brickwork-Finance-Academy-927451507318965/,

https://web.archive.org/web/*/bfa-india.com, https://www.linkedin.com/company/brickwork-

finance-academy and the USPTO’s Trademark Status & Document Retrieval online system..

REQUEST TO PRODUCE NO. 25

All Documents and Things referring or relating to Applicant’s selection and adoption of
Applicant’s Mark.

OBJECTION AND RESPONSE TO REQUEST NO. 25

Applicant hereby produces documents O-Q.

Dated: April 5, 2018 By: /s/Siraj Ahmed/
Siraj Ahmed
Law Offices of Siraj Ahmed
PO Box 55071
Boston, MA 02205-5071

Attorney for Brickwork Finance Academy
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Proof of Service

I hereby certify that a true and complete copy of the foregoing Response to Request for
Production of Documents, Set One has been served on Bank of America Corporation by
forwarding said copy on April 10, 2018 via email to:

Randel S. Springer

Jacob Wharton

Womble Bond Dickinson (US) LLP
One West Fourth St.
Winsten-Salem, NC 27101
Jacob.Wharton @wbd-us.com
Randy.Springer@wbd-us.com

/Ahmed Kasem/
Ahmed Kasem, Esq.

13



Art of Finance

VERIFICATION

[, Sharada Shivram have read the foregoing Applicant’s Response to Opposer’s Requests For

Production, Set One and declare that the statements contained therein are true and correct based on my
personal knowledge, information and belief.

I declare under penalty under penalty of perjury that the foregoing is true and correct.

April 6, 2018 at Bangalore, India Srovoda Sivean

Verification

Brickwork Finance Academy

ard Floor, Raj Alkaa Park, Kalena Agrahara, Bannerghatta Road, Bengaluru - 560 076
Phone: +91 - 80 4040 9950 Fax: +91 - 80 4040 9941
info@bfa-india.org | www.bfa-india.org | www.Financial-Literacy.in



Art of Finance

VERIFICATION

I, Sharada Shivram have read the foregoing Applicant’s Response To Opposer’s Interrogatories,
Set One and declare that the statements contained therein are true and correct based on my personal
knowledge, information and belief.

I declare under penalty under penalty of perjury that the foregoing is true and correct.

. _ Shovoada S iveon
April 6, 2018 at Bangalore, India

Verification

Brickwork Finance Academy

3rd Floor, Raj Alkaa Park, Kalena Agrahara, Bannerghatta Road, Bengaluru - 560 076
Phone: +91 - 80 4040 9950 Fax: +91 - 80 4040 9941
info@bfa-india.org | www.bfa-india.org | www.Financial-Literacy.in
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FINANCIAL ANALYST RESPONSIBILITY

Art of Finance BFA Exam Level | &

AboutUs Academics Application Admission FAQ Survey Media B:ltrh Events Training Programs Contact

A Banking and Financial Analyst Program for professionals aspiring
for a career in Credit, Investment & Risk Management.

Training Programs
Subject Topics Covered Under No. of Hours Fee in Rupees for per
Participant
Asset Liability Management Session 1- ALM Process
Session - Measuring Risk & Interest Rate Sensitivity
6 hrs. 4500/
Session 3- GAP Management
Session 4- Roles & securitization and use of Swaps
Excel in Financial Modeling Session 1- Introduction to Finaneial Modeling
Session 2- Exploring Excel
6hrs. 4500/ -
Session 3- Analysis of Data

Session 4- Case Study

Session 1- TVM, COC, Capital Budgeting, Capital Structure
Session 2- Term Loan Assessment
6hre, 4500/~
Session 3- Ratio Analvsis
Session 4- Case Study
Finance for Non Financials Session 1- Introduction
Session 2- Financial Reports
6 hrs. 4500/~
Session 3- Interpreting Financial Statements
Session 4- Evaluating Performance Of Organization
Basics of Derivatives Session 1— Basics of Futures, Options and Derivatives Markets
3 hrs. 3000/~
Session 2- Interest Rate Swaps — Case Study
Finance for Life Session 1- Life Cycle Investments

3 hrs. 3000/-
Session 2- Stocks or Bonds

Understanding FOREX Session 1- Forex Market
Session 2- Export [ Import Finance
6hrs. 4500/ -
Session 3- Letter of Export & UCP Guidelines

Session 4- ECB



Session 2- Stocks or Bonds
Un ing FOREX Session 1- Forex Market
Session 2- Export / Import Finance
6hrs. 4500/-
Session 3- Letter of Export & UCP Guidelines
Session4-ECB
Working capital ent Session 1- Working Capital Cycle
Session 2- Assessment Of Working Capital Remits

Session 3- Working Capital Heads Of Non Manufacturing 6 hrs.
Companies, Services, (Hospitals, Hotels, Educational
Institutions ete.,) Civil Contractors, etc.,

4500/-

Session 4-Export - Import Finance

How to prepare for a Bank Loan Session 1- Introduction to Standard Bank Loan Process

Session 2- Loan Process for SMEs
3hrs, 3000/-
Session 3- Legal and Security Documentation
Session 4- Question & Answer
Equity Research Session 1- Fundamental Analysis
Session 2- Accelerating Valne Creation, Valuation basies, Life 3hrs, 3000/-
after the Deal, Fxit

How to approach Venture Capital Session 1- Inside the mind of the VC/What the VC/PE looks for
3 hrs. 3000/~
Session 2- Making businesses VC ready - Perfecting the VC pitch

Ratio Analysis for Corporate Session 1- Introduction to Financial Statement

Session 2- Key Financial Ratios and their Interpretation
6hrs. 4500/-
Session 3- Assignment - 1

Session 4- Break-even Analysis

Stressed Asset Management Session 1- Income Recognition And Asset Classification, Norms,
Corporate Debt Restructuring BIFR

Session 2- Recovery Through. Litigation SARFAEST Act 6 hrs. 4500/-

Session 3- Asset Reconstruction Process

Session 4- Security Receipts Rating, Nursing, CODISIL

Faculty

We have a pool of well experienced and talented faculties from the financial sector, industry experts, practitioners & academicians,

BFA’s Executive Training also offers in-house / customized trainings to snit the specific training requirements of our clients. The course structure, case studies,

number of hours will be finalized after detailed discussions with the client. For more details, please contact Mr, Raghavendra 097434 37888 / 9gg or send mail to events@bfa-
india.org
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BFA Exam Level I & Level II

AboutUs Academics Application Admission FAQ Survey Media Batch Events Training Programs Contact

Banking & Financial Analyst

Banking & Financial Analyst (BFA) is a certification conferred npon by Brickwork Finance Academy. The certification is
offered at two levels — Level 1 and Level I1. The candidates who pass these exams would have higher level of analytical
rigor, understanding of equity, fixed income, derivative markets, knowledge of Indian bank lending and mastery of credit
and risk analysis, You could be ahsorbed as rating analysts, financial analysts, business anatysts, credit analysts, risk
analysts, loan officers, fixed income analysts in commercial banks, investment banks, mutual funds, insurance firms and
pension funds. You can also be absorbed as finance and risk managers in finance departments of corporates.

There are three choices to pursue BFA program. You conld attend ¢ month weekend classes offered at Erickwork Finance
Academy. You could view the same classes via Online. Else, you can do self-study and take the exams directly.

Brickwork Finance Academy

Brickwork Finance Academy, a non-profit organization, offers nine month, weekend program for Graduates, Post
Graduates and Working Professionals looking for an enriching career in Finance, The program prepares the candidates for
the Banking & Financial Analyst - BFA Level I and Level IT examinations. The program covers vital areas in Finance viz.,
Credit Management, Investment Management and Risk Management.

Benefits of BFA

The Program is intended for candidates aspiring for careers in Domestic and International BFSI sector. Those already in
the Outsourcing Industry can undergo this Program to change their career to Finance or Consulting, or develop client-
facing skills via advanced Finance domain expertise. The program also prepares candidates for jobs in the Indian
Commercial Banks, Investment Banks, Mutual Funds, Insurance Companies and more. You could be absorbed as rating
analysts, financial analysts, business analysts, credit analysts, risk analysts, loan officers, fized income analysts in
commercial banks, investment banks, mutual fands, insurance firms and pension funds. You can also be absorbed as
finance and risk managers in companies finance depariments. Read more

Banking and Financial
Analyst Program

Level I & Level II Exam

April 11 2015
(Self-Study Mode)

April 16 2016

Weekend classes at Bengaluru

Begins on 201 June 2015

Online classes

Self Study Mode

Date & Events

20" June 2015

Weekend & Online classes begin

2™ April 2016
Classes end

29" Feb 2016
Last Date for Exam Fee

16" April 2016
BFA Level [ & IT Exam date

Pay for Online classes

" I
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A Banking and Financial Analyst Program for professionals aspiring
for a career in Credit, Investment & Risk Management.

Brickwork Finance Academy

Brickwork Finance Academy, a non-profit organization, offers nine month, weekend program in Finance, for
BFA Program o Graduates, Post Graduates and Working Professionals looking for an enriching career in Finance, The course s slso
open for bright college students wishing to add Finance certification on their resume .This program prepares

Brickwork Finanee Academy ]

BEAAGvag e candidates to pass the Banking and Financial Analyst (BFA) Level I and Level 1T exams held every year on second
Saturday of April.
APP'-Y FOR BFA The Program is intended for candidates aspiring for careers in Domestic and International BFSI sector. Those already

in the Outsourcing Industry can undergo this Program to change their career to Finance or Consulting, or develop
client-facing skills via advanced Finance domain expertise. The program also prepares candidates for jobs in the
Indian Commercial Banks, Investment Banks, Mutual Funds, Insurance Companies and more.

The Certificate Course offered by Brickwork Finance Academy, recognised by SEBI and REI registered credit rating
agency, Brickwork Ratings, covers vital areas in Finance namely, Credit Management, Investment Management and
Risk Management, with specific reference to the Indian and International Financial Markets. The faculty for the
program is highly experienced Industry Experts, Practitioners and Academicians with hands on experience in the
Financial Sector,

Certification offered by Brickwork Finance Academy

BFA Program is meant for those aspiring for a career in credit, investment and risk management areas of finance. The
program is designed to give a thorough understanding about the financial sector by focusing on practical knowledge
and developing skills necessary in the real-world. Candidates who pass the exams are offered certificates under BFA
Level 1 and or BFA Level 11 as the case may be.

Those who clear BFA Level [ and IT becomes more employable, both in domestic and international BFSI
sector. Those [n the IT companies can get promotions, client facing positions and opportunities in BFSI consulting.
They can also gat into the Indian Commercial & Investment Banks, Mutual Funds; Insurance Companies, NBFCs, BFSI
wings of IT firms, KPOs etc. The candidates are also considered by Brickwork Ratings and Brickwork India.

Vision & Mission

Vision
To develop global leaders who appreciate the Art of Finance

Mission

Brickwork belisves that Finance s just not a sclence but also an Art. Even though many theories have been invented
last five decades, the world market could not predict not cope with disastrous financial crises of 2008, Every student
must study the theory; understand the quantitative methods and more. Yet to succeed everyone must appreciate
nuances in the Art of Finance. The art can be developed only by observing real world, studying and analysing real
warld cases both domestically and internationally. BFA mission is to make