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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 

In the matter of trademark application: 

Serial No. 87/047,285 

For the mark LIQUIVIDA LOUNGE  

Published in the Official Gazette on November 1, 2016, and filed May 23, 2016. 

 

GNLD INTERNATIONAL, LLC, 
            name changed to  
NEOLIFE INTERNATIONAL, LLC, 
 Opposer, 

 v. 

LIQUIVITA, LLC, 

 Applicant 

  Opposition No. 91233147 

 
OPPOSER’S NOTICE OF RELIANCE 

NeoLife International, LLC (“Opposer”) hereby submits of record in connection with this 

Opposition its Notice of Reliance and accompanying Exhibits M, N, O and P. This Notice of 

Reliance is timely filed on Monday, February 5, 2018, since the deadline fell on Saturday, 

February 3, 2018. 

1. Exhibit M is a true and accurate copy of Applicant’s application number 86/265,014 for 

LIQUIVITA LOUNGE and portions of the prosecution history for the application which is 
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provided to show what Applicant believed to be evidence of use of the mark, evidence regarding 

Applicant’s use of the mark LIQUIVITA LOUNGE, evidence relating to Applicant’s knowledge 

of Opposer’s mark and the intent of Applicant, evidence related to purchasers of the relevant 

goods and services, evidence relating to the similarity of the marks, and evidence related to the 

Applicant’s services and the Opposer’s goods and their channels of trade. (123 pages) 

2. Exhibit N is a true and accurate copy of Applicant’s application number 86/265,002 for 

LIQUIVITA and portions of the prosecution history for the application which is provided to 

show what the Applicant believed to be evidence of use of the mark LIQUIVITA, evidence 

regarding Applicant’s use of the mark LIQUIVITA, evidence relating to Applicant’s knowledge 

of Opposer’s mark and the intent of Applicant, evidence related to the purchasers of the relevant 

goods and services, evidence relating to the similarity of the marks, and evidence related to the 

Applicant’s services and the Opposer’s goods and their channels of trade. (54 pages) 

3. Exhibit O is a true and accurate copy of the Decision of the Trademark Trial and Appeal 

Board rejecting application number 86/265,014 for LIQUIVITA LOUNGE which is provided as 

it relates to Applicant’s knowledge of Opposer’s mark, the intent of Applicant, the relatedness of 

the purchasers of the relevant goods and services, the similarity of the marks, the Applicant’s 

services and the Opposer’s goods and their channels of trade. (14 pages) 

4. Exhibit P is a true and accurate image of webpages showing definitions of “vite” and 

“vida”, provided by online dictionaries. (3 pages) 
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Dated: February 5, 2018   Respectfully submitted,  

 
By: /Charles R. Cypher/  
Charles R. Cypher, Attorney for Opposer 

 

The Law Offices of James R. Cypher 
409 13th Street, 11th Floor 
Oakland, CA  94612 
Telephone No.:  (510) 832-4111 
Facsimile:  (510) 832-4115 
Email: trademarks@cypherlaw.com 

 
 

Certificate of Service 

The undersigned hereby certifies that a copy of this paper has been served upon the 

Applicant at their address of record (listed below) by Email on this date of February 5, 2018: 

mrichter@RichterTrademarks.com 
 
By: /Charles R. Cypher/   

      Charles R. Cypher 
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Exhibit M 



Side - 1

  NOTICE OF ABANDONMENT
  MAILING DATE: Sep 6, 2016 

The trademark application identified below was abandoned on Sep 1, 2016 after consideration of applicant's appeal to the Trademark Trial and
Appeal Board.

SERIAL NUMBER: 86265014
MARK: LIQUIVITA LOUNGE
OWNER: LIQUIVITA LLC

Side - 2
UNITED STATES PATENT AND TRADEMARK OFFICE
COMMISSIONER FOR TRADEMARKS
P.O. BOX 1451
ALEXANDRIA, VA  22313-1451

FIRST-CLASS MAIL
U.S POSTAGE

PAID

JOSEPH C WASCH
WASCH RAINES LLP
2500 NORTH MILITARY TRAIL
SUITE 465
BOCA RATON , FL   33431

EXHIBIT M - PAGE 1 OF 123

Opposer•s Notice of Reliance 
Opposition No. 91233147 
NeoLife International , LLC  
(by change of name from GNLD International , LLC 
v. Liquivita, LLC 



To: LIQUIVITA LLC ( jwasch@waschraines.com)

Subject: U.S. TRADEMARK APPLICATION NO. 86265014 - LIQUIVITA LOUNGE - N/A - EXAMINER BRIEF

Sent: 2/17/2016 8:27:09 AM

Sent As: ECOM121@USPTO.GOV

Attachments:

UNITED STATES PATENT AND TRADEMARK OFFICE (USPTO)
 

U.S. APPLICATION SERIAL NO. 86265014
 
MARK: LIQUIVITA LOUNGE     
 

 
        

*86265014*
CORRESPONDENT ADDRESS:
      JOSEPH C WASCH   
      WASCH RAINES LLP             
      2500 NORTH MILITARY TRAIL SUITE 465
      BOCA RATON, FL 33431      
             

 
GENERAL TRADEMARK INFORMATION:
http://www.uspto.gov/trademarks/index.jsp 
 
TTAB INFORMATION:
http://www.uspto.gov/trademarks/process/appeal/index.jsp  

APPLICANT: LIQUIVITA LLC   
 

 
 

CORRESPONDENT•S REFERENCE/DOCKET NO :  
      N/A        
CORRESPONDENT E-MAIL ADDRESS:  
      jwasch@waschraines.com

 

 
 

EXAMINING ATTORNEY•S APPEAL BRIEF
 
 

INTRODUCTION
 

           Liquivita, LLC (hereafter •ApplicantŽ) appeals the trademark examining attorney•s[1] refusal to register the mark LIQUIVITA

LOUNGE for certain medical services in International Class 44 because of a likelihood of confusion with the mark in U.S. Registration No.

1526499.  Trademark Act Section 2(d), 15 U.S.C. §1052(d); TMEP §§1207.01 et seq.
 

FACTS
 

Pursuant to its application on April 29, 2014, and its subsequent voluntary amendment of its identification of services, Applicant seeks

registration of the mark LIQUIVITA LOUNGE with a design for •Medical services; Medical testing for diagnostic or treatment purposes;

Providing medical information in the field of health and wellness; Medical hydration clinic services, namely, providing intravenous hydration,

intravenous free radical reduction therapy, intravenous fluid cleansing therapy, supplemental oxygen therapy, and massage therapy; Providing

medical information, consultancy and advisory services; Mobile medical hydration clinic services, namely, providing intravenous hydration,

intravenous free radical reduction therapy, intravenous fluid cleansing therapy, supplemental oxygen therapy, and massage therapyŽ in

International Class 44.

The examining attorney refused registration on August 20, 2014, because of a likelihood of confusion under Section 2(d) of the

Trademark Act with the mark in U.S. Registration No. 1526499.  In response to this refusal, Applicant amended its original identification of

services to remove any references to, inter alia, vitamins, nutrients, or aminos on September 5, 2014, but the examining attorney maintained and
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made final the Section 2(d) refusal based on the cited registration in a Final Office Action on January 20, 2015.

Request for Reconsideration was sought by Applicant on June 22, 2015; the request was denied by the examining attorney on September

2, 2015.
This appeal follows.
 

ISSUE
 

Is Applicant•s applied-for mark so similar to the registered mark in U.S. Registration No. 1526499 that, when used in connection with

Applicant•s services, a likelihood of confusion exists as to the source of Applicant•s and registrant•s respective services and goods?
 

ARGUMENTS
 

I.                APPLICANT•S MARK IS SIMILAR TO THE REGISTRED MARK SUCH THAT A LIKELIHOOD OF CONFUSION EXISTS
WHEN USED IN CONNECTION WITH THE MEDICAL SERVICES AT ISSUE.

 

This Board should affirm the examining attorney•s refusal to register Applicant•s mark under Section 2(d) of the Trademark Act because

Applicant's mark is so similar to the registered mark that a likelihood of confusion exists when used in connection with the medical services at

issue.  Trademark Act Section 2(d) bars registration of an applied-for mark that so resembles a registered mark that it is likely a potential

consumer would be confused, mistaken, or deceived as to the source of the goods and services of the applicant and registrant. See 15 U.S.C.

§1052(d).

Applicant•s mark is LIQUIVITA LOUNGE with a design for use with the following services:
International Class 44: Medical services; Medical testing for diagnostic or treatment purposes; Providing medical information in the field of

health and wellness; Medical hydration clinic services, namely, providing intravenous hydration, intravenous free radical
reduction therapy, intravenous fluid cleansing therapy, supplemental oxygen therapy, and massage therapy; Providing
medical information, consultancy and advisory services; Mobile medical hydration clinic services, namely, providing
intravenous hydration, intravenous free radical reduction therapy, intravenous fluid cleansing therapy, supplemental
oxygen therapy, and massage therapy

 

The cited registration is the typed character mark LIQUI-VITE (U.S. Reg. No. 1526499) for use on the following goods:
International Class 5:   Multivitamin dietary food supplement
 

A determination of likelihood of confusion under Section 2(d) is made on a case-by case basis and the factors set forth in In re E. I. du

Pont de Nemours & Co., 476 F.2d 1357, 1361, 177 USPQ 563, 567 (C.C.P.A. 1973) aid in this determination. Not all the du Pont factors,

however, are necessarily relevant or of equal weight, and any one of the factors may control in a given case, depending upon the evidence of

record. Citigroup Inc. v. Capital City Bank Grp., Inc., 637 F.3d 1344, 1355 (Fed. Cir. 2011).  In this case, the following factors are the most

relevant: similarity of the marks and similarity and nature of the goods and services. SeeTMEP §§1207.01 et seq.
 
II.               THE MARKS AT ISSUE ARE SIMILAR WHEN CONSIDERED IN THEIR ENTIRETIES.

 

Marks are compared in their entireties for similarities in appearance, sound, connotation, and commercial impression. TMEP

§1207.01(b)-(b)(v). •Similarity in any one of these elements may be sufficient to find the marks confusingly similar.Ž  In re Davia, 110

USPQ2d 1810, 1812 (TTAB 2014); TMEP §1207.01(b).

When comparing marks in their entireties, one feature of a mark may be more significant or dominant in creating a commercial

impression. See In re Nat•l Data Corp., 753 F.2d 1056, 1058, 224 USPQ 749, 751 (Fed. Cir. 1985); TMEP §1207.01(b)(viii), (c)(ii). Greater

weight is often given to this dominant feature when determining whether marks are confusingly similar. See In re Nat•l Data Corp., 753 F.2d at

EXHIBIT M - PAGE 3 OF 123

Opposer•s Notice of Reliance 
Opposition No. 91233147 
NeoLife International , LLC  
(by change of name from GNLD International , LLC 
v. Liquivita, LLC 



1058, 224 USPQ at 751.  A trademark examining attorney may weigh the individual components of a mark to determine its overall commercial

impression. Stone Lion Capital Partners, LP v. Lion Capital LLP, 746 F.3d 1317, 1322, 110 USPQ2d 1157, 1161 (Fed. Cir. 2014).

For instance, consumers are generally more inclined to focus on the first word, prefix, or syllable in any trademark or service mark. See

Palm Bay Imps., Inc. v. Veuve Clicquot Ponsardin Maison Fondee En 1772, 396 F. 3d 1369, 1372, 73 USPQ2d 1689, 1692 (Fed. Cir. 2005).  

Further, the word portion generally may be the dominant and most significant feature of a mark because consumers will request the goods and

services using the wording. See In re Viterra Inc., 671 F.3d 1358, 1362, 1366, 101 USPQ2d 1905, 1908, 1911 (Fed. Cir. 2012). For this reason,

greater weight is often given to the word portion of marks when determining whether marks are confusingly similar. Joel Gott Wines, LLC v.

Rehoboth Von Gott, Inc., 107 USPQ2d 1424, 1431 (TTAB 2013); TMEP §1207.01(c)(ii).  Finally, disclaimed matter that is descriptive of or

generic for a party•s goods and services is typically less significant or less dominant when comparing marks.  See In re Dixie Rests., Inc., 105

F.3d 1405, 1407, 41 USPQ2d 1531, 1533-34 (Fed. Cir. 1997); TMEP §1207.01(b)(viii), (c)(ii).

Applicant•s mark, LIQUIVITA LOUNGE, is highly similar in sound, appearance and commercial impression to registrant•s mark,

LIQUI-VITE. The marks are highly similar in that they both begin with the identical term LIQUI, and the entire first term of Applicant•s mark

differs from registrant•s mark only by the final letter„•aŽ versus •eŽ„and the removal of a hyphen in the middle of registrant•s mark at a

naturally occurring pause in the word, LIQUI-VITE.  Slight differences in the sound of similar marks will not avoid a likelihood of confusion.

 In re Energy Telecomm. & Elec. Ass•n, 222 USPQ 350, 351 (TTAB 1983).  Additionally, contrary to Applicant•s assertion, there is no correct

pronunciation of a mark because it is impossible to predict how the public will pronounce a particular mark. See Embarcadero Techs., Inc. v.

RStudio, Inc., 105 USPQ2d 1825, 1835 (TTAB 2013); TMEP §1207.01(b)(iv). The marks in question could clearly be pronounced the same;

such similarity in sound alone may be sufficient to support a finding that the marks are confusingly similar. In re White Swan Ltd., 8 USPQ2d

1534, 1535 (TTAB 1988); seeTMEP §1207.01(b)(iv). Finally, strong evidence demonstrates that the terms •VITAŽ and •VITEŽ are

commonly and interchangeably used in relation to both vitamin supplements and medical services. See Examining Attorney•s Office Action

dated August 20, 2014, TICRS attachment pgs. 3-6, 16-18.

Moreover, Applicant concedes that it •expressly abandoned [a co-pending] application for LIQUIVITA [(Ser. No. 86265002)] since it

wasapparent that the word LIQUIVITA was too similar to the registered mark, even though the International Classes were different and

the refused mark was for services and the registered mark was for goods.Ž  See Applicant•s Appeal Brief at pg. 2 (emphasis added).  Despite this

concession, Applicant, citing Interpace Corp. v. Lapp, Inc., 721 F2d 460 (3d Cir. 1983) for the Lapp Test, argues that the applied-for mark and

the same registered mark are not similar due to the addition of the word LOUNGE in the applied-for mark at issue.  The examining attorney

disagrees.

First, the Lapp Test is not relevant to the instant case because the LappTest concerns a likelihood of confusion in trademark

infringement cases rather than applications for trademark protection.  See Lapp, Inc., 721 F2d at 461 (•Lapp-Interpace brought suit . . . alleging

direct infringement of a registered mark, . . . and infringement of New Jersey common law trademark rights.Ž).  As discussed above, an

examining attorney determines a likelihood of confusion under Section 2(d) with aid of the factors set forth in In re E. I. du Pont de Nemours &

Co., 476 F.2d 1357, 1361, 177 USPQ 563, 567 (C.C.P.A. 1973).

Second, adding a term to a registered mark generally does not obviate the similarity between the compared marks, as in the present case,

nor does it overcome a likelihood of confusion under Section 2(d). See In re El Torito Rests., Inc., 9 USPQ2d 2002, 2004 (TTAB 1988) (finding

MACHO and MACHO COMBOS confusingly similar); TMEP §1207.01(b)(iii). In the present case, the marks are nearly identical in part. 

What is more, the additional wording that applicant relies on to distinguish its mark from the registered mark, LOUNGE, has been disclaimed.

EXHIBIT M - PAGE 4 OF 123

Opposer•s Notice of Reliance 
Opposition No. 91233147 
NeoLife International , LLC  
(by change of name from GNLD International , LLC 
v. Liquivita, LLC 



While applicant emphasizes that its disclaimed wording should not be disregarded, as stated previously, disclaimed matter that is descriptive of

or generic for a party•s services is typically less significant or less dominant when comparing marks.  See In re Nat•l Data Corp., 753 F.2d at

1060, 224 USPQ at 752; TMEP §1207.01(b)(viii), (c)(ii). This is because disclaimed wording generally does not have trademark significance as

a source identifier on its own; therefore, consumers would be less likely to focus on such wording when recalling a provider•s goods and/or

services, and consumers would focus and recall, instead, the more dominant portion of a provider•s mark.

Finally, a mark in typed or standard characters may be displayed in any lettering style; the rights reside in the wording or other literal

element and not in any particular display or rendition.  See In re Viterra Inc., 671 F.3d 1358, 1363, 101 USPQ2d 1905, 1909 (Fed. Cir. 2012);

TMEP §1207.01(c)(iii). Thus, a mark presented in stylized characters and/or with a design element generally will not avoid likelihood of

confusion with a mark in typed or standard characters because the marks could be presented in the same manner of display.  See, e.g., In re

Viterra Inc., 671 F.3d at 1363, 101 USPQ2d at 1909. Here, registrant•s mark is presented in typed characters, and, thus, could be presented in

the same manner of display as applicant•s mark. As such, the addition of the relatively non-distinctive design element and the descriptive or

generic wording LOUNGE does not avoid a likelihood of confusion in this case.

Therefore, despite Applicant•s contention that •likelihood of confusion cannot be predicated on dissection of a mark,Ž applicant does

not provide evidence or convincing arguments to support the assertion that Applicant•s and registrant•s respective marks do not share the same

commercial impression. While Applicant is correct that a Section 2(d) refusal requires a comparison of marks in their entireties, the slight

difference in appearance and sound, the addition of a descriptive or generic word, and the addition of a relatively non-distinctive design to a

registered mark presented in typed characters does not change the overall commercial impression between Applicant•s and registrant•s marks in

this case.
 
III.             THE GOODS AND SERVICES AT ISSUE ARE RELATED BECAUSE THEY ARE OFTEN MANUFACTURED, PRODUCED, AND

PROVIDED FROM THE SAME SOURCE.
 

The goods and services of the parties need not be identical or even competitive to find a likelihood of confusion. See On-line Careline

Inc. v. Am. Online Inc., 229 F.3d 1080, 1086, 56 USPQ2d 1471, 1475 (Fed. Cir. 2000); TMEP §1207.01(a)(i). The respective goods and

services need only be •related in some manner and/or if the circumstances surrounding their marketing [be] such that they could give rise to the

mistaken belief that [the goods and services] emanate from the same source.Ž  Coach Servs., Inc. v. Triumph Learning LLC, 668 F.3d 1356,

1369, 101 USPQ2d 1713, 1722 (Fed. Cir. 2012).

Consumers are likely to be confused by the use of similar marks on or in connection with goods and with services featuring or related to

those goods. TMEP §1207.01(a)(ii); see In re Phillips-Van Heusen Corp., 228 USPQ 949 (TTAB 1986) (holding 21 CLUB for various items of

men•s, boys•, girls• and women•s clothing likely to be confused with THE •21Ž CLUB (stylized) for restaurant services and towels).

Here, Applicant•s services are related to registrant•s goods because the medical services Applicant offers are often coupled with the use

of and sale of vitamin supplements of the type registrant sells. The examining attorney has entered into evidence websites for companies that

provide medical services, medical intravenous hydration clinic services, massage therapy, and vitamin supplements together. The examining

attorney has also included an article discussing medical intravenous hydration services coupled with vitamin supplements for curing hangovers. 

Material obtained from the Internet is generally accepted as competent evidence. See In re Davey Prods. Pty Ltd., 92 USPQ2d 1198, 1202-03

(TTAB 2009) (accepting Internet evidence to show relatedness of goods in a likelihood of confusion determination); TBMP §1208.03; TMEP

§710.01(b). The following is a list of the sources entered into evidence by the examining attorney:
·      Riordanclinic.org

o   Illustrative use: Shows the offering of medical services through vitamin injections coupled with the sale of vitamin
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supplements. SeeExamining Attorney•s Office Action dated August 20, 2014, TICRS attachment pgs. 23-24.
·      Hangoverheaven.org

o   Illustrative use: Shows the offering of intravenous hydration services coupled with the sale of vitamin supplements. See
Examining Attorney•s Office Action dated August 20, 2014, TICRS attachment pgs. 25-26.

·      Patientsmedical.com
o   Illustrative use: Shows the offering of intravenous medical services coupled with the sale of vitamin supplements. See

Examining Attorney•s Office Action dated August 20, 2014, TICRS attachment pgs. 27-28.
·      Visionshealthcare.com

o   Illustrative use: Shows the offering of medical services, including intravenous hydration services, coupled with the sale of
vitamin supplements. SeeExamining Attorney•s Final Action dated January 20, 2015, TICRS attachment pgs. 17-20.

·      Caringmedical.com
o   Illustrative use: Shows the offering of medical services coupled with the sale of vitamin supplements. SeeExamining

Attorney•s Final Action dated January 20, 2015, TICRS attachment pgs. 21-22.
·      Agelessllc.com

o   Illustrative use: Shows the offering of massage therapy services coupled with the sale of vitamin supplements. See
Examining Attorney•s Final Action dated January 20, 2015, TICRS attachment pgs. 23-24.

·      Transformationsweightlossfl.com
o   Illustrative use: Shows the offering of medical services coupled with the sale of vitamin supplements. SeeExamining

Attorney•s Final Action dated January 20, 2015, TICRS attachment pgs. 25-26.
·      Ericsumd.com

o   Illustrative use: Shows the offering of medical services, including intravenous hydration and massage therapy, coupled
with the sale of vitamin supplements. SeeExamining Attorney•s Denial of Request for Reconsideration dated September
2, 2015, TICRS attachment pgs. 11-13.

·      Motykiemedspa.com
o   Illustrative use: Shows the offering of medical services, including intravenous hydration therapy, coupled with the sale of

vitamin supplements. SeeExamining Attorney•s Denial of Request for Reconsideration dated September 2, 2015, TICRS
attachment pgs. 14-15.

·      Sncaz.com
o   Illustrative use: Shows the offering of medical services, including intravenous hydration and massage therapy, coupled

with the sale of vitamin supplements. SeeExamining Attorney•s Denial of Request for Reconsideration dated September
2, 2015, TICRS attachment pgs. 16-17.

·      Mediweightlossclinics.com
o   Illustrative use: Shows the offering of medical services coupled with the sale of vitamin supplements. SeeExamining

Attorney•s Denial of Request for Reconsideration dated September 2, 2015, TICRS attachment pgs. 18-19.
·      Buzzfeed.com,A Sin City Savior•s Quest to Cure the Common Hangover

o   Illustrative use: •The top-shelf choice, the $199 Rapture Package, includes up to two liters of [IV] hydration fluid, Zofran,
Toradol, Pepcid (for heartburn), vitamins and antioxidants, a 30-minute hit of pure oxygen, a Super B shot (billed on
Hangover Heaven•s website as •similar to a B12 shot, but five times betterŽ), and antioxidant and vitamin pills to go.Ž
SeeExamining Attorney•s Denial of Request for Reconsideration dated September 2, 2015, TICRS attachment pgs. 2-4.

 

Additionally, the trademark examining attorney has cited evidence from the USPTO•s X-Search database consisting of a representative

sample of third-party marks registered for use in connection with the same or similar goods and services as those of both Applicant and

registrant in this case. SeeExamining Attorney•s Office Action dated August 20, 2014, TICRS attachment pgs. 10-22; Examining Attorney•s

Final Action dated January 20, 2015, TICRS attachment pgs. 2-16; Examining Attorney•s Denial of Request for Reconsideration dated

September 2, 2015, TICRS attachment pgs. 5-10. This evidence shows that the goods and services listed therein, namely medical services,

including intravenous hydration and massage therapy, and vitamin supplements, are of a kind that may emanate from a single source under a

single mark. See In re Aquamar, Inc., 115 USPQ2d 1122, 1126 n.5 (TTAB 2015); TMEP §1207.01(d)(iii).

Applicant argues that the goods and services are not related because of the way in which Applicant actually offers and uses its services as

compared to the way in which registrant actually offers and uses its goods. SeeApplicant•s Appeal Brief at pgs. 4-5.  However, the test under

Trademark Act Section 2(d) is whether there is a likelihood of confusion. It is not necessary to show actual confusion to establish a likelihood

of confusion. Herbko Int•l, Inc. v. Kappa Books, Inc., 308 F.3d 1156, 1165, 64 USPQ2d 1375, 1380 (Fed. Cir. 2002); TMEP §1207.01(d)(ii). 

The Trademark Trial and Appeal Board stated as follows:
[A]pplicant•s assertion that it is unaware of any actual confusion occurring as a result of the contemporaneous use of the marks of
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applicant and registrant is of little probative value in an ex parte proceeding such as this where we have no evidence pertaining to the
nature and extent of the use by applicant and registrant (and thus cannot ascertain whether there has been ample opportunity for confusion
to arise, if it were going to); and the registrant has no chance to be heard from (at least in the absence of a consent agreement, which
applicant has not submitted in this case)
 

In re Kangaroos U.S.A., 223 USPQ 1025, 1026-27 (TTAB 1984). While Applicant asserts that registrant only offers its goods through •internet

websites accessed by a limited group of consumers who already know they want to purchase vitamins and supplements taken orally,Ž there is no

evidence in the record pertaining to the nature and extent of the use by registrant.

Further still, with respect to Applicant•s and registrant•s goods and services, contrary to Applicant•s arguments concerning actual use,

the question of likelihood of confusion is determined based on the description of the goods and services stated in the application and registration

at issue, not on extrinsic evidence of actual use. See Stone Lion Capital Partners, LP v. Lion Capital LLP, 746 F.3d 1317, 1323, 110 USPQ2d

1157, 1162 (Fed. Cir. 2014). In this case, the identification set forth in the application and registration has no restrictions as to nature, type,

channels of trade, or classes of purchasers. Therefore, it is presumed that these goods and services •travel in the same channels of trade to the

same class of purchasers.Ž  In re Viterra Inc., 671 F.3d 1358, 1362, 101 USPQ2d 1905, 1908 (Fed. Cir. 2012). The fact that the goods and

services of the parties differ is not controlling in determining likelihood of confusion. The issue is not likelihood of confusion between particular

goods and services, but likelihood of confusion as to the source or sponsorship of those goods and services. In re Majestic Distilling Co., 315

F.3d 1311, 1316, 65 USPQ2d 1201, 1205 (Fed. Cir. 2003); TMEP §1207.01.

Therefore, Applicant•s September 5, 2014, Response to Office Action, June 22, 2015, Request for Reconsideration, and December 16,

2015, Appeal Brief do not, notably, contest the related nature of the goods and services at issue other than to assert, without evidentiary support,

that Applicant•s and registrant•s actual use of their respective goods and services are not related.  The relatedness of these goods and services,

when coupled with the similar marks at issue, results in a likelihood of confusion with the cited registration.  When confronted by legally related

goods and services bearing the similar marks at issue, consumers are likely to arrive at the mistaken conclusion that the goods and services

originate from the same source.
 
IV.            THE STANDARD OF CARE FOR PURCHASE OF THE GOODS AND SERVICES IS THE LEAST SOPHISTICATED CONSUMER.

 

Applicant argues, again without evidentiary support, in its December 16, 2015, Appeal Brief that its customers are •sophisticated and

carefulŽ while registrant•s •goods are more likely to be purchased on impulse.Ž  See Applicant•s Appeal Brief at pg. 5.  Therefore, Applicant

argues that Applicant•s customers •are not likely to be confused by [r]egistrant•s mark.Ž  See id. First, this argument ignores that a likelihood

of confusion is determined in terms of both Applicant•s and registrant•s possible customers„which, according to Applicant, include both

sophisticated and non-sophisticated consumers. The overriding concern is not only to prevent buyer confusion as to the source of the goods and

services, but to protect the registrant from adverse commercial impact due to use of a similar mark by a newcomer. See In re Shell Oil Co., 992

F.2d 1204, 1208, 26 USPQ2d 1687, 1690 (Fed. Cir. 1993). Therefore, any doubt regarding a likelihood of confusion determination is resolved

in favor of the registrant. TMEP §1207.01(d)(i).

Finally, the fact that purchasers are sophisticated or knowledgeable in a particular field does not necessarily mean that they are

sophisticated or knowledgeable in the field of trademarks or immune from source confusion. TMEP §1207.01(d)(vii).  When the relevant

consumer includes both professionals and the general public, the standard of care for purchasing the goods and services is that of the least

sophisticated potential purchaser. Stone Lion Capital Partners, LP v. Lion Capital LLP, 746 F.3d. 1317, 1325, 110 USPQ2d 1157, 1163 (Fed.

Cir. 2014).
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Notwithstanding the type of consumer that may use Applicant•s services and registrant•s goods, the above discussion shows

Applicant•s and registrant•s marks are so similar that a likelihood of confusion exists when used in connection with the related medical services

and vitamin supplement goods at issue.
 

CONCLUSION
 

Applicant•s and registrant•s marks are confusingly similar in appearance, meaning, sound, and overall commercial impression, and

Applicant and registrant share highly related goods and services. As such, Applicant•s applied-for mark must be refused registration so as to

avoid a likelihood of confusion with registrant•s mark.  In light of the foregoing, the examining attorney respectfully requests the Board affirm

the examining attorney•s refusal to register Applicant's mark under Section 2(d) of the Trademark Act.
 
                                                                       Respectfully submitted,
 

/Steven W. Ferrell Jr./
Examining Attorney
Law Office 121
(571) 270-3424
steven.ferrell@uspto.gov      
 
 
Michael W. Baird
Managing Attorney
Law Office 121

 

[1] This matter has been reassigned from examining attorney Lauren E. Burke, who examined Applicant•s mark and made the final refusal, to examining attorney
Steven W. Ferrell Jr.
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To: LIQUIVITA LLC ( jwasch@waschraines.com)

Subject: U.S. TRADEMARK APPLICATION NO. 86265014 - LIQUIVITA LOUNGE - N/A - EXAMINER BRIEF

Sent: 2/17/2016 8:27:09 AM

Sent As: ECOM121@USPTO.GOV

Attachments:

UNITED STATES PATENT AND TRADEMARK OFFICE (USPTO)
 
 

IMPORTANT NOTICE REGARDING YOUR
U.S. TRADEMARK APPLICATION

 
USPTO EXAMINING ATTORNEY•S APPEAL BRIEF

HAS ISSUED ON 2/17/2016 FOR U.S. APPLICATION SERIAL NO. 86265014
 
Please follow the instructions below:
 
(1) TO READ THE APPEAL BRIEF:  Click on this link or go tohttp://tsdr.uspto.gov/, enter the U.S. application serial number, and click on
•Documents.Ž
 
The Examining Attorney•s Appeal Brief may not be immediately viewable, to allow for necessary system updates of the application, but will be
available within 24 hours of this e-mail notification.
 
(2) FILING A REPLY BRIEF:  You may file a reply brief within twenty (20) days of2/17/2016, the date from which the Examining
Attorney•s Appeal Brief issued.  
 
Do NOT hit •ReplyŽ to this e-mail notification, or otherwise e-mail a reply brief because this mailbox is not monitored. Instead, the
Trademark Trial and Appeal Board recommends that you file a reply brief online using the Electronic System for Trademark Trials and Appeals
(ESTTA) located at http://estta.uspto.gov.
 
(3) QUESTIONS:  For technicalassistance in accessing or viewing the appeal brief in the Trademark Status and Document Retrieval (TSDR)
system, please e-mail TSDR@uspto.gov.
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To: LIQUIVITA LLC ( jwasch@waschraines.com)

Subject: U.S. TRADEMARK APPLICATION NO. 86265014 - LIQUIVITA LOUNGE - N/A - Request for
Reconsideration Denied - Return to TTAB

Sent: 9/2/2015 3:20:38 PM

Sent As: ECOM106@USPTO.GOV

Attachments: Attachment - 1
Attachment - 2
Attachment - 3
Attachment - 4
Attachment - 5
Attachment - 6
Attachment - 7
Attachment - 8
Attachment - 9
Attachment - 10
Attachment - 11
Attachment - 12
Attachment - 13
Attachment - 14
Attachment - 15
Attachment - 16
Attachment - 17
Attachment - 18

UNITED STATES PATENT AND TRADEMARK OFFICE (USPTO)

OFFICE ACTION (OFFICIAL LETTER) ABOUT APPLICANT•S TRADEMARK APPLICATION

 
U.S. APPLICATION SERIAL NO. 86265014
 
MARK: LIQUIVITA LOUNGE
 

 
        

*86265014*
CORRESPONDENT ADDRESS:
      JOSEPH C. WASCH
      WASCH RAINES LLP
      2500 NORTH MILITARY TRAIL, SUITE 465
      BOCA RATON, FL 33431
      

 
GENERAL TRADEMARK INFORMATION:
http://www.uspto.gov/trademarks/index.jsp 
 
VIEW YOUR APPLICATION FILE
 

APPLICANT: LIQUIVITA LLC
 

 
 

CORRESPONDENT•S REFERENCE/DOCKET NO :  
      N/A     
CORRESPONDENT E-MAIL ADDRESS:  
      jwasch@waschraines.com

 

 
 

REQUEST FOR RECONSIDERATION DENIED
 
ISSUE/MAILING DATE: 9/2/2015
 
The trademark examining attorney has carefully reviewed applicant•s request for reconsideration and is denying the request for the reasons
stated below. See 37 C.F.R. §2.63(b)(3); TMEP §§715.03(a)(ii)(B), 715.04(a). The following requirement(s) and/or refusal(s) made final in the
Office action dated January 20, 2015 are maintained and continue to be final: Section 2(d) Refusal … Likelihood of Confusion. See TMEP
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§§715.03(a)(ii)(B), 715.04(a). Please see below for discussion.
 
In the present case, applicant•s request has not resolved all the outstanding issue(s), nor does it raise a new issue or provide any new or
compelling evidence with regard to the outstanding issue(s) in the final Office action. In addition, applicant•s analysis and arguments are not
persuasive nor do they shed new light on the issues. Accordingly, the request is denied.
 
If applicant has already filed a timely notice of appeal with the Trademark Trial and Appeal Board, the Board will be notified to resume the
appeal. See TMEP §715.04(a).
 
If no appeal has been filed and time remains in the six-month response period to the final Office action, applicant has the remainder of the
response period to (1) comply with and/or overcome any outstanding final requirement(s) and/or refusal(s), and/or (2) file a notice of appeal to
the Board. TMEP §715.03(a)(ii)(B); see 37 C.F.R. §2.63(b)(1)-(3). The filing of a request for reconsideration does not stay or extend the time
for filing an appeal. 37 C.F.R. §2.63(b)(3); see TMEP §§715.03, 715.03(a)(ii)(B), (c). 
 
SECTION 2(d) REFUSAL … LIKELIHOOD OF CONFUSION … FINAL … MAINTAINED AND CONTINUED
 
Registration of the applied-for mark is refused because of a likelihood of confusion with the mark in U.S. Registration No. 1526499. Trademark
Act Section 2(d), 15 U.S.C. §1052(d); see TMEP §§1207.01 et seq. See the previously enclosed registration.
 
Applicant has applied to register the mark LIQUIVITA LOUNGE (stylized with design) for •Medical services; Medical testing for diagnostic
or treatment purposes; Providing medical information in the field of health and wellness; Medical hydration clinic services, namely, providing
intravenous hydration, intravenous free radical reduction therapy, intravenous fluid cleansing therapy, supplemental oxygen therapy, and massage
therapy; Providing medical information, consultancy and advisory services; Mobile medical hydration clinic services, namely, providing
intravenous hydration, intravenous free radical reduction therapy, intravenous fluid cleansing therapy, supplemental oxygen therapy, and massage
therapyŽ in International Class 44. The cited registration is U.S. Registration No. 1526499, LIQUI-VITE (typed) for •Multivitamin dietary food
supplementŽ in International Class 5.
 
Trademark Act Section 2(d) bars registration of an applied-for mark that so resembles a registered mark that it is likely a potential consumer
would be confused, mistaken, or deceived as to the source of the goods and/or services of the applicant and registrant. See 15 U.S.C. §1052(d). A
determination of likelihood of confusion under Section 2(d) is made on a case-by case basis and the factors set forth in In re E. I. du Pont de
Nemours & Co., 476 F.2d 1357, 177 USPQ 563 (C.C.P.A. 1973) aid in this determination. Citigroup Inc. v. Capital City Bank Grp., Inc., 637
F.3d 1344, 1349, 98 USPQ2d 1253, 1256 (Fed. Cir. 2011) (citing On-Line Careline, Inc. v. Am. Online, Inc., 229 F.3d 1080, 1085, 56 USPQ2d
1471, 1474 (Fed. Cir. 2000)). Not all the du Pont factors, however, are necessarily relevant or of equal weight, and any one of the factors may
control in a given case, depending upon the evidence of record. Citigroup Inc. v. Capital City Bank Grp., Inc., 637 F.3d at 1355, 98 USPQ2d at
1260;In re Majestic Distilling Co., 315 F.3d 1311, 1315, 65 USPQ2d 1201, 1204 (Fed. Cir. 2003); see In re E. I. du Pont de Nemours & Co., 476
F.2d at 1361-62, 177 USPQ at 567.
 
In this case, the following factors are the most relevant: similarity of the marks, similarity and nature of the goods and/or services, and similarity
of the trade channels of the goods and/or services. See In re Viterra Inc., 671 F.3d 1358, 1361-62, 101 USPQ2d 1905, 1908 (Fed. Cir. 2012); In
re Dakin•s Miniatures Inc., 59 USPQ2d 1593, 1595-96 (TTAB 1999); TMEP §§1207.01 et seq.
 
Comparison of the Marks
 
Marks are compared in their entireties for similarities in appearance, sound, connotation, and commercial impression. Stone Lion Capital
Partners, LP v. Lion Capital LLP, 746 F.3d 1317, 1321, 110 USPQ2d 1157, 1160 (Fed. Cir. 2014) (quoting Palm Bay Imps., Inc. v. Veuve
Clicquot Ponsardin Maison Fondee En 1772, 396 F. 3d 1369, 1371, 73 USPQ2d 1689, 1691 (Fed. Cir. 2005)); TMEP §1207.01(b)-(b)(v). 
•Similarity in any one of these elements may be sufficient to find the marks confusingly similar.Ž  In re Davia, 110 USPQ2d 1810, 1812 (TTAB
2014) (citing In re 1st USA Realty Prof•ls, Inc., 84 USPQ2d 1581, 1586 (TTAB 2007)); In re White Swan Ltd., 8 USPQ2d 1534, 1535 (TTAB
1988)); TMEP §1207.01(b).
 
Applicant•s mark LIQUIVITA LOUNGE is highly similar in sound, appearance and commercial impression to registrant•s mark LIQUI-VITE.  
The marks are highly similar in that they both begin with the identical term LIQUI. Consumers are generally more inclined to focus on the first
word, prefix, or syllable in any trademark or service mark. See Palm Bay Imps., Inc. v. Veuve Clicquot Ponsardin Maison Fondee En 1772, 396
F. 3d 1369, 1372, 73 USPQ2d 1689, 1692 (Fed. Cir. 2005); Presto Prods., Inc. v. Nice-Pak Prods., Inc., 9 USPQ2d 1895, 1897 (TTAB 1988)
(•it is often the first part of a mark which is most likely to be impressed upon the mind of a purchaser and rememberedŽ when making
purchasing decisions). Additionally, consumer confusion has been held likely for marks that do not physically sound or look alike but that
convey the same idea, stimulate the same mental reaction, or may have the same overall meaning. Proctor & Gamble Co. v. Conway, 419 F.2d
1332, 1336, 164 USPQ 301, 304 (C.C.P.A. 1970) (holding MISTER STAIN likely to be confused with MR. CLEAN on competing cleaning
products);see In re M. Serman & Co., 223 USPQ 52, 53 (TTAB 1984) (holding CITY WOMAN for ladies• blouses likely to be confused with
CITY GIRL for a variety of female clothing); H. Sichel Sohne, GmbH v. John Gross & Co., 204 USPQ 257, 260-61 (TTAB 1979) (holding
BLUE NUN for wines likely to be confused with BLUE CHAPEL for the same goods); Ralston Purina Co. v. Old Ranchers Canning Co., 199
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USPQ 125, 128 (TTAB 1978) (holding TUNA O• THE FARM for canned chicken likely to be confused with CHICKEN OF THE SEA for
canned tuna); Downtowner Corp. v. Uptowner Inns, Inc., 178 USPQ 105, 109 (TTAB 1973) (holding UPTOWNER for motor inn and restaurant
services likely to be confused with DOWNTOWNER for the same services); TMEP §1207.01(b).
 
Moreover, the previously attached Internet evidence showed that the terms •VITAŽ and •VITEŽ are both commonly used in relation to
vitamins and medical hydration clinic services. Therefore, despite their slight differences in sound due to the difference of one letter, the marks
are still similar in sound, appearance and overall commercial impression.
 
Additionally, although marks are compared in their entireties, one feature of a mark may be more significant or dominant in creating a
commercial impression. See In re Viterra Inc., 671 F.3d 1358, 1362, 101 USPQ2d 1905, 1908 (Fed. Cir. 2012); In re Nat•l Data Corp., 753
F.2d 1056, 1058, 224 USPQ 749, 751 (Fed. Cir. 1985); TMEP §1207.01(b)(viii), (c)(ii). Matter that is descriptive of or generic for an
applicant•s services is typically less significant or less dominant in relation to other wording in a mark.  See In re Chatam Int•l Inc., 380 F.3d
1340, 1342-43, 71 USPQ2d 1944, 1946 (Fed. Cir. 2004); In re Binion, 93 USPQ2d 1531, 1534 (TTAB 2009).
 
In the present case, the wording •LOUNGEŽ in the applied-for mark is disclaimed because it is merely descriptive of or generic for applicant•s
services. Thus, this wording is less significant in terms of affecting the mark•s commercial impression, and renders the wording •LIQUIVITAŽ
the more dominant element of the mark.
 
Further, for a composite mark containing both words and a design, such as applicant•s, the word portion may be more likely to be impressed
upon a purchaser•s memory and to be used when requesting the  services.Joel Gott Wines, LLC v. Rehoboth Von Gott, Inc., 107 USPQ2d 1424,
1431 (TTAB 2013) (citing In re Dakin•s Miniatures, Inc., 59 USPQ2d 1593, 1596 (TTAB 1999)); TMEP §1207.01(c)(ii); see In re Viterra Inc.,
671 F.3d 1358, 1362, 101 USPQ2d 1905, 1908, 1911 (Fed. Cir. 2012) (citing CBS Inc. v. Morrow, 708 F. 2d 1579, 1581-82, 218 USPQ 198, 200
(Fed. Cir 1983)). Thus, although such marks must be compared in their entireties, the word portion is often considered the dominant feature and
is accorded greater weight in determining whether marks are confusingly similar, even where the some of the word portion has been disclaimed.
In re Viterra Inc., 671 F.3d at 1366, 101 USPQ2d at 1911 (Fed. Cir. 2012) (citing Giant Food, Inc. v. Nation•s Foodservice, Inc., 710 F.2d 1565,
1570-71, 218 USPQ2d 390, 395 (Fed. Cir. 1983)).
 
Applicant previously argued that the marks are not identical and therefore should not be held to a stricter level of scrutiny. However, where the
goods and/or services of an applicant and registrant are •similar in kind and/or closely related,Ž the degree of similarity between the marks
required to support a finding of likelihood of confusion is not as great as in the case of diverse goods and/or services.  In re J.M. Originals Inc., 6
USPQ2d 1393, 1394 (TTAB 1987); see Shen Mfg. Co. v. Ritz Hotel Ltd., 393 F.3d 1238, 1242, 73 USPQ2d 1350, 1354 (Fed. Cir. 2004); TMEP
§1207.01(b).
 
Comparison of the Goods and Services
 
The goods and services of the parties need not be identical or even competitive to find a likelihood of confusion. See On-line Careline Inc. v.
Am. Online Inc., 229 F.3d 1080, 1086, 56 USPQ2d 1471, 1475 (Fed. Cir. 2000); Recot, Inc. v. Becton, 214 F.3d 1322, 1329, 54 USPQ2d 1894,
1898 (Fed. Cir. 2000) (•[E]ven if the goods in question are different from, and thus not related to, one another in kind, the same goods can be
related in the mind of the consuming public as to the origin of the goods.Ž); TMEP §1207.01(a)(i).  
 
The respective goods and services need only be •related in some manner and/or if the circumstances surrounding their marketing [be] such that
they could give rise to the mistaken belief that [the goods and/or services] emanate from the same source.Ž  Coach Servs., Inc. v. Triumph
Learning LLC, 668 F.3d 1356, 1369, 101 USPQ2d 1713, 1722 (Fed. Cir. 2012) (quoting 7-Eleven Inc. v. Wechsler, 83 USPQ2d 1715, 1724
(TTAB 2007)); TMEP §1207.01(a)(i).
 
Consumers are likely to be confused by the use of similar marks on or in connection with goods and with services featuring or related to those
goods. TMEP §1207.01(a)(ii); see In re Hyper Shoppes (Ohio), Inc., 837 F.2d 463, 6 USPQ2d 1025 (Fed. Cir. 1988) (holding BIGG•S for retail
grocery and general merchandise store services likely to be confused with BIGGS for furniture); In re Phillips-Van Heusen Corp., 228 USPQ 949
(TTAB 1986) (holding 21 CLUB for various items of men•s, boys•, girls• and women•s clothing likely to be confused with THE •21Ž CLUB
(stylized) for restaurant services and towels); In re U.S. Shoe Corp., 229 USPQ 707 (TTAB 1985) (holding CAREER IMAGE (stylized) for retail
women•s clothing store services and clothing likely to be confused with CREST CAREER IMAGES (stylized) for uniforms); Steelcase Inc. v.
Steelcare Inc., 219 USPQ 433 (TTAB 1983) (holding STEELCARE INC. for refinishing of furniture, office furniture, and machinery likely to be
confused with STEELCASE for office furniture and accessories); Mack Trucks, Inc. v. Huskie Freightways, Inc., 177 USPQ 32 (TTAB 1972)
(holding similar marks for trucking services and on motor trucks and buses likely to cause confusion). 
The attached Internet evidence includes excerpts from an article entitled, •A Sin City Savior•s Quest To
Cure The Common Hangover,Ž which discusses a doctor in Las Vegas who provides mobile medical
hydration clinic services and offers •antioxidant and vitamin pills to goŽ as a part of his services (http://www.buzzfeed.com/gregbeato/a-sin-
city-saviors-quest-to-cure-the-common-hango#.oxm6M36Nxn). This evidence shows that consumers are likely to be confused by the use of
similar marks on or in connection with applicant•s services and registrant•s goods because of the practice of doctors offering medical services
and supplements.
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Furthermore, absent restrictions in an application and/or registration, the identified goods and/or services are •presumed to travel in the same
channels of trade to the same class of purchasers.Ž  In re Viterra Inc., 671 F.3d 1358, 1362, 101 USPQ2d 1905, 1908 (Fed. Cir. 2012) (quoting
Hewlett-Packard Co. v. Packard Press, Inc., 281 F.3d 1261, 1268, 62 USPQ2d 1001, 1005 (Fed. Cir. 2002)). In this case, neither the application
nor any of the registrations contain limiting language regarding the trade channels in which their goods and/or services will be made available to
consumers. Therefore, there is no restriction regarding the trade channels in which applicant•s services and registrant•s goods can be made
available to consumers in the future. Further, as shown by the attached evidence, supplements are commonly sold in medical clinics similar to
those which offer the same or similar services as applicant.
 
The trademark examining attorney refers applicant to the evidence in the previous Office Actions from the USPTO•s X-Search database, and the
additional attached evidence from the USPTO•s X-Search database consisting of two other third-party marks registered for use in connection
with the same or similar goods and services as those of both applicant and registrant in this case. This evidence shows that the goods and services
listed therein, namely medical services, medical testing for diagnostic or treatment purposes, providing medical information, medical hydration
services, massage therapy and dietary supplements, are of a kind that may emanate from a single source under a single mark. See In re Anderson,
101 USPQ2d 1912, 1919 (TTAB 2012); In re Albert Trostel & Sons Co., 29 USPQ2d 1783, 1785-86 (TTAB 1993); In re Mucky Duck Mustard
Co., 6 USPQ2d 1467, 1470 n.6 (TTAB 1988); TMEP §1207.01(d)(iii).
 
Additionally, the trademark examining attorney refers applicant to the Internet evidence in the previous Office Actions, and the additional
attached Internet evidence, which consists of websites for companies that provide medical services, medical hydration clinic services, massage
therapy and dietary supplements. This evidence establishes that the same entity commonly provides the relevant goods and services and markets
the goods and services under the same mark and the relevant goods and services are sold or provided through the same trade channels and used
by the same classes of consumers in the same fields of use. Therefore, applicant•s services and registrant•s goods are considered related for
likelihood of confusion purposes. See, e.g., In re Davey Prods. Pty Ltd., 92 USPQ2d 1198, 1202-04 (TTAB 2009); In re Toshiba Med. Sys.
Corp., 91 USPQ2d 1266, 1268-69, 1271-72 (TTAB 2009).
 
Evidence obtained from the Internet may be used to support a determination under Section 2(d) that goods and services are related. See, e.g., In
re G.B.I. Tile & Stone, Inc., 92 USPQ2d 1366, 1371 (TTAB 2009); In re Paper Doll Promotions, Inc., 84 USPQ2d 1660, 1668 (TTAB 2007). 
The Internet has become integral to daily life in the United States, with Census Bureau data showing approximately three-quarters of American
households used the Internet in 2013 to engage in personal communications, to obtain news, information, and entertainment, and to do banking
and shopping.  See In re Nieves & Nieves LLC, 113 USPQ2d 1639, 1642 (TTAB 2015) (taking judicial notice of the following two official
government publications:  (1) Thom File & Camille Ryan, U.S. Census Bureau, Am. Cmty. Survey Reports ACS-28,Computer & Internet Use in
the United States:  2013 (2014), available athttp://www.census.gov/content/dam/Census/library/publications/2014/acs/acs-28.pdf, and (2) The
Nat•l Telecomms. & Info. Admin. & Econ. & Statistics Admin., Exploring the Digital Nation:  America•s Emerging Online Experience (2013),
available athttp://www.ntia.doc.gov/files/ntia/publications/exploring_the_digital_nation_-_americas_emerging_online_experience.pdf).  Thus,
the widespread use of the Internet in the United States suggests that Internet evidence may be probative of public perception in trademark
examination.
 
Applicant previously argued that applicant•s services and registrant•s products differ greatly.  The fact that the goods and services of the parties
differ is not controlling in determining likelihood of confusion. The issue is not likelihood of confusion between particular goods and services,
but likelihood of confusion as to the source or sponsorship of those goods and services. In re Majestic Distilling Co., 315 F.3d 1311, 1316, 65
USPQ2d 1201, 1205 (Fed. Cir. 2003); In re Shell Oil Co., 992 F.2d 1204, 1208, 26 USPQ2d 1687, 1689 (Fed. Cir. 1993); TMEP §1207.01.
 
Applicant now argues that •There is zero chance of likelihood of confusion between the manufacturer of vitamin pills and a service business
providing intravenous therapies to patientsŽ because applicant and registrant have •non-competing goods and services.Ž  Applicant further
argues that •no individual looking for professional medical services is going to get confused and accidentally purchase a bottle of multi-vitamins,
and no person shopping on-line for a bottle of over-the-counter vitamins . . . is going to get confused and end up making an appointment at a . . .
medical clinic.Ž
 
The trademark examining attorney finds applicant• s arguments to be unpersuasive. As stated previously, a likelihood of confusion
determination is based on two key considerations: similarity of the marks and similarity or relatedness of the goods and services. Syndicat Des
Proprietaires Viticulteurs De Chateauneuf-Du-Pape v. Pasquier DesVignes, 107 USPQ2d 1930, 1938 (TTAB 2013) (citing Federated Foods,
Inc. v. Fort Howard Paper Co., 544 F.2d 1098, 1103, 192 USPQ 24, 29 (C.C.P.A. 1976)); In re Iolo Techs., LLC, 95 USPQ2d 1498, 1499
(TTAB 2010); see TMEP §1207.01. Trademark Act Section 2(d) bars registration of an applied-for mark that so resembles a registered mark that
it is likely a potential consumer would be confused, mistaken, or deceived as to the source of the goods and services of the applicant and
registrant, not whether the goods and services are in competition. See 15 U.S.C. §1052(d).   As stated specifically by applicant, •This is not a
direct competition case.Ž  Therefore, the test does not consider whether a consumer will mistakenly purchase applicant•s services or
registrant•s goods, but whether the consumer may be mistaken that the goods and services are provided from the same source.  Further, as shown
by the evidence, there is a high chance of likelihood of confusion between applicant•s services and registrant•s goods because of the practice of
medical service providers offering vitamin supplements under the same or similar mark.
 
The marks are similar in appearance, sound, connotation, and commercial impression and the goods and services are closely related. It is likely
that consumers will mistakenly believe the goods and services emanate from the same source. The overriding concern is not only to prevent
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buyer confusion as to the source of the goods and services, but to protect the registrant from adverse commercial impact due to use of a similar
mark by a newcomer. See In re Shell Oil Co., 992 F.2d 1204, 1208, 26 USPQ2d 1687, 1690 (Fed. Cir. 1993). Therefore, any doubt regarding a
likelihood of confusion determination is resolved in favor of the registrant. TMEP §1207.01(d)(i); see Hewlett-Packard Co. v. Packard Press,
Inc., 281 F.3d 1261, 1265, 62 USPQ2d 1001, 1003 (Fed. Cir. 2002); In re Hyper Shoppes (Ohio), Inc., 837 F.2d 463, 464-65, 6 USPQ2d 1025,
1026 (Fed. Cir. 1988). Accordingly, registration is refused pursuant to Section 2(d) of the Trademark Act.
 
 

/LaurenEBurke/
Examining Attorney
Law Office 106
571-272-2763
lauren.burke@uspto.gov
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To: LIQUIVITA LLC ( jwasch@waschraines.com)

Subject: U.S. TRADEMARK APPLICATION NO. 86265014 - LIQUIVITA LOUNGE - N/A - Request for
Reconsideration Denied - Return to TTAB

Sent: 9/2/2015 3:20:39 PM

Sent As: ECOM106@USPTO.GOV

Attachments:

UNITED STATES PATENT AND TRADEMARK OFFICE (USPTO)
 
 

IMPORTANT NOTICE REGARDING YOUR
U.S. TRADEMARK APPLICATION

 
USPTO OFFICE ACTION (OFFICIAL LETTER) HAS ISSUED
ON 9/2/2015 FOR U.S. APPLICATION SERIAL NO. 86265014

 
Please follow the instructions below:
 
(1) TO READ THE LETTER:  Click on this link or go to http://tsdr.uspto.gov, enter the U.S. application serial number, and click on
•Documents.Ž
 
The Office action may not be immediately viewable, to allow for necessary system updates of the application, but will be available within 24
hours of this e-mail notification.
 
(2) TIMELY RESPONSE IS REQUIRED:  Please carefully review the Office action to determine (1) how to respond, and (2) the applicable
response time period. Your response deadline will be calculated from9/2/2015(or sooner if specified in the Office action). For information
regarding response time periods, see http://www.uspto.gov/trademarks/process/status/responsetime.jsp.
 
Do NOT hit •ReplyŽ to this e-mail notification, or otherwise e-mail your responsebecause the USPTO does NOT accept e-mails as
responses to Office actions. Instead, the USPTO recommends that you respond online using the Trademark Electronic Application System
(TEAS) response form located at http://www.uspto.gov/trademarks/teas/response_forms.jsp.
 
(3) QUESTIONS: For questions about the contents of the Office action itself, please contact the assigned trademark examining attorney. For
technicalassistance in accessing or viewing the Office action in the Trademark Status and Document Retrieval (TSDR) system, please e-mail
TSDR@uspto.gov.

 
WARNING

 
Failure to file the required response by the applicable response deadline will result in the ABANDONMENT of your application. For
more information regarding abandonment, see http://www.uspto.gov/trademarks/basics/abandon.jsp.
 
PRIVATE COMPANY SOLICITATIONS REGARDING YOUR APPLICATION:  Private companiesnot associated with the USPTO are
using information provided in trademark applications to mail or e-mail trademark-related solicitations. These companies often use names that
closely resemble the USPTO and their solicitations may look like an official government document. Many solicitations require that you pay
•fees.Ž  
 
Please carefully review all correspondence you receive regarding this application to make sure that you are responding to an official document
from the USPTO rather than a private company solicitation. All officialUSPTO correspondence will be mailed only from the •United States
Patent and Trademark OfficeŽ in Alexandria, VA; or sent by e-mail from the domain •@uspto.gov.Ž  For more information on how to handle
private company solicitations, see http://www.uspto.gov/trademarks/solicitation_warnings.jsp.
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To: LIQUIVITA LLC ( richard@4trademark.com)

Subject: U.S. TRADEMARK APPLICATION NO. 86265014 - LIQUIVITA LOUNGE - N/A

Sent: 1/20/2015 11:35:06 AM

Sent As: ECOM106@USPTO.GOV

Attachments: Attachment - 1
Attachment - 2
Attachment - 3
Attachment - 4
Attachment - 5
Attachment - 6
Attachment - 7
Attachment - 8
Attachment - 9
Attachment - 10
Attachment - 11
Attachment - 12
Attachment - 13
Attachment - 14
Attachment - 15
Attachment - 16
Attachment - 17
Attachment - 18
Attachment - 19
Attachment - 20
Attachment - 21
Attachment - 22
Attachment - 23
Attachment - 24
Attachment - 25

UNITED STATES PATENT AND TRADEMARK OFFICE (USPTO)
OFFICE ACTION (OFFICIAL LETTER) ABOUT APPLICANT•S TRADEMARK APPLICATION

 
U.S. APPLICATION SERIAL NO.  86265014
 
MARK: LIQUIVITA LOUNGE
 

 
        

*86265014*
CORRESPONDENT ADDRESS:
      RICHARD L MORRIS JR ESQ
      TRADEMARKRENEWALS.COM
      PO BOX 398538
      MIAMI BEACH, FL 33239-8538
      

 
CLICK HERE TO RESPOND TO THIS LETTER:
http://www.uspto.gov/trademarks/teas/response_forms.jsp

 
VIEW YOUR APPLICATION FILE

 
APPLICANT: LIQUIVITA LLC
 

 
 

CORRESPONDENT•S REFERENCE/DOCKET NO :  
      N/A
CORRESPONDENT E-MAIL ADDRESS:  
      richard@4trademark.com

 

 
 

OFFICE ACTION
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STRICT DEADLINE TO RESPOND TO THIS LETTER
TO AVOID ABANDONMENT OF APPLICANT•S TRADEMARK APPLICATION, THE USPTO MUST RECEIVE APPLICANT•S
COMPLETE RESPONSE TO THIS LETTER WITHIN 6 MONTHS OF THE ISSUE/MAILING DATE BELOW.
 
ISSUE/MAILING DATE: 1/20/2015
 
 
THIS IS A FINAL ACTION.
 
This Office Action is in response to applicant•s communication filed on September 5, 2014.
 
The amendment to the identification of services is acceptable. For the reasons set forth below, the refusal under Trademark Act Section 2(d) is
now made FINAL with respect to U.S. Registration No. 1526499. See15 U.S.C. §1052(d); 37 C.F.R. §2.63(b).
 
SUMMARY OF ISSUES that applicant must address:
 

Section 2(d) Refusal … Likelihood of Confusion … FINAL
 
SECTION 2(d) REFUSAL … LIKELIHOOD OF CONFUSION … FINAL
 
Registration of the applied-for mark is refused because of a likelihood of confusion with the mark in U.S. Registration No. 1526499. Trademark
Act Section 2(d), 15 U.S.C. §1052(d); see TMEP §§1207.01 et seq. See the previously enclosed registration.
 
Applicant has applied to register the mark LIQUIVITA LOUNGE (stylized with design) for •Medical services; Medical testing for diagnostic
or treatment purposes; Providing medical information in the field of health and wellness; Medical hydration clinic services, namely, providing
intravenous hydration, intravenous free radical reduction therapy, intravenous fluid cleansing therapy, supplemental oxygen therapy, and massage
therapy; Providing medical information, consultancy and advisory services; Mobile medical hydration clinic services, namely, providing
intravenous hydration, intravenous free radical reduction therapy, intravenous fluid cleansing therapy, supplemental oxygen therapy, and massage
therapyŽ in International Class 44. The cited registration is U.S. Registration No. 1526499, LIQUI-VITE (typed) for •Multivitamin dietary food
supplementŽ in International Class 5.
 
Trademark Act Section 2(d) bars registration of an applied-for mark that so resembles a registered mark that it is likely a potential consumer
would be confused, mistaken, or deceived as to the source of the goods and/or services of the applicant and registrant. See 15 U.S.C. §1052(d). A
determination of likelihood of confusion under Section 2(d) is made on a case-by case basis and the factors set forth in In re E. I. du Pont de
Nemours & Co., 476 F.2d 1357, 177 USPQ 563 (C.C.P.A. 1973) aid in this determination. Citigroup Inc. v. Capital City Bank Grp., Inc., 637
F.3d 1344, 1349, 98 USPQ2d 1253, 1256 (Fed. Cir. 2011) (citing On-Line Careline, Inc. v. Am. Online, Inc., 229 F.3d 1080, 1085, 56 USPQ2d
1471, 1474 (Fed. Cir. 2000)). Not all the du Pont factors, however, are necessarily relevant or of equal weight, and any one of the factors may
control in a given case, depending upon the evidence of record. Citigroup Inc. v. Capital City Bank Grp., Inc., 637 F.3d at 1355, 98 USPQ2d at
1260;In re Majestic Distilling Co., 315 F.3d 1311, 1315, 65 USPQ2d 1201, 1204 (Fed. Cir. 2003); see In re E. I. du Pont de Nemours & Co., 476
F.2d at 1361-62, 177 USPQ at 567.
 
In this case, the following factors are the most relevant: similarity of the marks, similarity and nature of the goods and/or services, and similarity
of the trade channels of the goods and/or services. See In re Viterra Inc., 671 F.3d 1358, 1361-62, 101 USPQ2d 1905, 1908 (Fed. Cir. 2012); In
re Dakin•s Miniatures Inc., 59 USPQ2d 1593, 1595-96 (TTAB 1999); TMEP §§1207.01 et seq.
 
Comparison of the Marks
 
Marks are compared in their entireties for similarities in appearance, sound, connotation, and commercial impression. Stone Lion Capital
Partners, LP v. Lion Capital LLP, 746 F.3d 1317, 1321, 110 USPQ2d 1157, 1160 (Fed. Cir. 2014) (quoting Palm Bay Imps., Inc. v. Veuve
Clicquot Ponsardin Maison Fondee En 1772, 396 F. 3d 1369, 1371, 73 USPQ2d 1689, 1691 (Fed. Cir. 2005)); TMEP §1207.01(b)-(b)(v). 
•Similarity in any one of these elements may be sufficient to find the marks confusingly similar.Ž  In re Davia, 110 USPQ2d 1810, 1812 (TTAB
2014) (citing In re White Swan Ltd., 8 USPQ2d 1534, 1535 (TTAB 1988); In re 1st USA Realty Prof•ls, Inc., 84 USPQ2d 1581, 1586 (TTAB
2007)); TMEP §1207.01(b).
 
Applicant•s mark LIQUIVITA LOUNGE is highly similar in sound, appearance and commercial impression to registrant•s mark LIQUI-VITE. 
The marks are highly similar in that they both begin with the identical term LIQUI. Consumers are generally more inclined to focus on the first
word, prefix, or syllable in any trademark or service mark. See Palm Bay Imps., Inc. v. Veuve Clicquot Ponsardin Maison Fondee En 1772, 396
F. 3d 1369, 1372, 73 USPQ2d 1689, 1692 (Fed. Cir. 2005);Presto Prods., Inc. v. Nice-Pak Prods., Inc., 9 USPQ2d 1895, 1897 (TTAB 1988)
(•it is often the first part of a mark which is most likely to be impressed upon the mind of a purchaser and rememberedŽ when making
purchasing decisions). Additionally, consumer confusion has been held likely for marks that do not physically sound or look alike but that
convey the same idea, stimulate the same mental reaction, or may have the same overall meaning. Proctor & Gamble Co. v. Conway, 419 F.2d
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1332, 1336, 164 USPQ 301, 304 (C.C.P.A. 1970) (holding MISTER STAIN likely to be confused with MR. CLEAN on competing cleaning
products);see In re M. Serman & Co., 223 USPQ 52, 53 (TTAB 1984) (holding CITY WOMAN for ladies• blouses likely to be confused with
CITY GIRL for a variety of female clothing);H. Sichel Sohne, GmbH v. John Gross & Co., 204 USPQ 257, 260-61 (TTAB 1979) (holding
BLUE NUN for wines likely to be confused with BLUE CHAPEL for the same goods);Ralston Purina Co. v. Old Ranchers Canning Co., 199
USPQ 125, 128 (TTAB 1978) (holding TUNA O• THE FARM for canned chicken likely to be confused with CHICKEN OF THE SEA for
canned tuna);Downtowner Corp. v. Uptowner Inns, Inc., 178 USPQ 105, 109 (TTAB 1973) (holding UPTOWNER for motor inn and restaurant
services likely to be confused with DOWNTOWNER for the same services); TMEP §1207.01(b).
 
Moreover, the previously attached Internet evidence showed that the terms •VITAŽ and •VITEŽ are both commonly used in relation to
vitamins and medical hydration clinic services. Therefore, despite their slight differences in sound due to the difference of one letter, the marks
are still similar in sound, appearance and overall commercial impression.
 
Additionally, although marks are compared in their entireties, one feature of a mark may be more significant or dominant in creating a
commercial impression. See In re Viterra Inc., 671 F.3d 1358, 1362, 101 USPQ2d 1905, 1908 (Fed. Cir. 2012); In re Nat•l Data Corp., 753
F.2d 1056, 1058, 224 USPQ 749, 751 (Fed. Cir. 1985); TMEP §1207.01(b)(viii), (c)(ii). Matter that is descriptive of or generic for an
applicant•s services is typically less significant or less dominant in relation to other wording in a mark.  See In re Chatam Int•l Inc., 380 F.3d
1340, 1342-43, 71 USPQ2d 1944, 1946 (Fed. Cir. 2004); In re Binion, 93 USPQ2d 1531, 1534 (TTAB 2009).
 
In the present case, the wording •LOUNGEŽ in the applied-for mark is disclaimed because it is merely descriptive of or generic for applicant•s
services. Thus, this wording is less significant in terms of affecting the mark•s commercial impression, and renders the wording LIQUIVITA
the more dominant element of the mark.
 
Further, for a composite mark containing both words and a design, such as applicant•s in this case, the word portion may be more likely to be
impressed upon a purchaser•s memory and to be used when requesting goods and/or services. Joel Gott Wines, LLC v. Rehoboth Von Gott, Inc.,
107 USPQ2d 1424, 1431 (TTAB 2013) (citing In re Dakin•s Miniatures, Inc., 59 USPQ2d 1593, 1596 (TTAB 1999)); TMEP §1207.01(c)(ii);
see In re Viterra Inc., 671 F.3d 1358, 1362, 101 USPQ2d 1905, 1908, 1911 (Fed. Cir. 2012) (citing CBS Inc. v. Morrow, 708 F. 2d 1579,
1581-82, 218 USPQ 198, 200 (Fed. Cir 1983)). Thus, although such marks must be compared in their entireties, the word portion is often
considered the dominant feature and is accorded greater weight in determining whether marks are confusingly similar, even where the some of
the word portion has been disclaimed. In re Viterra Inc., 671 F.3d at 1366, 101 USPQ2d at 1911 (Fed. Cir. 2012) (citing Giant Food, Inc. v.
Nation•s Foodservice, Inc., 710 F.2d 1565, 1570-71, 218 USPQ2d 390, 395 (Fed. Cir. 1983)).
 
Applicant argues that the marks are not identical and therefore should not be held to a stricter level of scrutiny. However, where the goods and/or
services of an applicant and registrant are •similar in kind and/or closely related,Ž the degree of similarity between the marks required to support
a finding of likelihood of confusion is not as great as in the case of diverse goods and/or services. In re J.M. Originals Inc., 6 USPQ2d 1393,
1394 (TTAB 1987); see Shen Mfg. Co. v. Ritz Hotel Ltd., 393 F.3d 1238, 1242, 73 USPQ2d 1350, 1354 (Fed. Cir. 2004); TMEP §1207.01(b).
 
Comparison of the Goods and Services
 
The goods and services of the parties need not be identical or even competitive to find a likelihood of confusion. See On-line Careline Inc. v.
Am. Online Inc., 229 F.3d 1080, 1086, 56 USPQ2d 1471, 1475 (Fed. Cir. 2000);Recot, Inc. v. Becton, 214 F.3d 1322, 1329, 54 USPQ2d 1894,
1898 (Fed. Cir. 2000) (•[E]ven if the goods in question are different from, and thus not related to, one another in kind, the same goods can be
related in the mind of the consuming public as to the origin of the goods.Ž); TMEP §1207.01(a)(i).  
 
The respective goods and services need only be •related in some manner and/or if the circumstances surrounding their marketing [be] such that
they could give rise to the mistaken belief that [the goods and/or services] emanate from the same source.Ž  Coach Servs., Inc. v. Triumph
Learning LLC, 668 F.3d 1356, 1369, 101 USPQ2d 1713, 1722 (Fed. Cir. 2012) (quoting7-Eleven Inc. v. Wechsler, 83 USPQ2d 1715, 1724
(TTAB 2007)); TMEP §1207.01(a)(i).
 
Consumers are likely to be confused by the use of similar marks on or in connection with goods and with services featuring or related to those
goods. TMEP §1207.01(a)(ii); see In re United Serv. Distribs., Inc., 229 USPQ 237 (TTAB 1986) (holding design for distributorship services in
the field of health and beauty aids likely to be confused with design for skin cream); In re Phillips-Van Heusen Corp., 228 USPQ 949 (TTAB
1986) (holding 21 CLUB for various items of men•s, boys•, girls• and women•s clothing likely to be confused with THE •21Ž CLUB
(stylized) for restaurant services and towels); In re U.S. Shoe Corp., 229 USPQ 707 (TTAB 1985) (holding CAREER IMAGE (stylized) for retail
women•s clothing store services and clothing likely to be confused with CREST CAREER IMAGES (stylized) for uniforms); Steelcase Inc. v.
Steelcare Inc., 219 USPQ 433 (TTAB 1983) (holding STEELCARE INC. for refinishing of furniture, office furniture, and machinery likely to be
confused with STEELCASE for office furniture and accessories).
 
Applicant argues that applicant•s services and registrant•s products differ greatly.  The fact that the goods and services of the parties differ is
not controlling in determining likelihood of confusion. The issue is not likelihood of confusion between particular goods and services, but
likelihood of confusion as to the source or sponsorship of those goods and services. In re Majestic Distilling Co., 315 F.3d 1311, 1316, 65
USPQ2d 1201, 1205 (Fed. Cir. 2003); In re Shell Oil Co., 992 F.2d 1204, 1208, 26 USPQ2d 1687, 1689 (Fed. Cir. 1993); TMEP §1207.01.
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Furthermore, absent restrictions in an application and/or registration, the identified goods and services are •presumed to travel in the same
channels of trade to the same class of purchasers.Ž  In re Viterra Inc., 671 F.3d 1358, 1362, 101 USPQ2d 1905, 1908 (Fed. Cir. 2012) (quoting
Hewlett-Packard Co. v. Packard Press, Inc., 281 F.3d 1261, 1268, 62 USPQ2d 1001, 1005 (Fed. Cir. 2002)). In this case, neither the application
nor any of the registrations contain limiting language regarding the trade channels in which their goods and/or services will be made available to
consumers. Therefore, there is no restriction regarding the trade channels in which applicant•s services and registrant•s goods can be made
available to consumers in the future. Further, as shown by the attached evidence, supplements are commonly sold in medical clinics similar to
those where applicant offers its services.
 
The trademark examining attorney refers applicant to the evidence in the initial Office Action from the USPTO•s X-Search database, and the
additional attached evidence from the USPTO•s X-Search database consisting of a number of third-party marks registered for use in connection
with the same or similar goods and services as those of both applicant and registrant in this case. This evidence shows that the goods and services
listed therein, namely medical services, medical testing for diagnostic or treatment purposes, providing medical information, massage therapy
and dietary supplements, are of a kind that may emanate from a single source under a single mark. See In re Anderson, 101 USPQ2d 1912, 1919
(TTAB 2012); In re Albert Trostel & Sons Co., 29 USPQ2d 1783, 1785-86 (TTAB 1993); In re Mucky Duck Mustard Co., 6 USPQ2d 1467, 1470
n.6 (TTAB 1988); TMEP §1207.01(d)(iii).
 
Additionally, the trademark examining attorney refers applicant to the Internet evidence in the initial Office Action, and the additional attached
Internet evidence, which consists of websites for companies that provide medical services, medical hydration clinic services, massage therapy
and dietary supplements. This evidence establishes that the same entity commonly provides the relevant goods and services and markets the
goods and services under the same mark, and the relevant goods and services are sold or provided through the same trade channels and used by
the same classes of consumers in the same fields of use. Therefore, applicant•s services and registrant•s goods are considered related for
likelihood of confusion purposes. See, e.g., In re Davey Prods. Pty Ltd., 92 USPQ2d 1198, 1202-04 (TTAB 2009); In re Toshiba Med. Sys.
Corp., 91 USPQ2d 1266, 1268-69, 1271-72 (TTAB 2009).
 
Evidence obtained from the Internet may be used to support a determination under Trademark Act Section 2(d) that goods and services are
related.See, e.g., In re G.B.I. Tile & Stone, Inc., 92 USPQ2d 1366, 1371 (TTAB 2009); In re Paper Doll Promotions, Inc., 84 USPQ2d 1660,
1668 (TTAB 2007).
 
The marks are similar in appearance, sound, connotation, and commercial impression and the goods and services are closely related. It is likely
that consumers will mistakenly believe the goods and services emanate from the same source. The overriding concern is not only to prevent
buyer confusion as to the source of the goods and services, but to protect the registrant from adverse commercial impact due to use of a similar
mark by a newcomer. See In re Shell Oil Co., 992 F.2d 1204, 1208, 26 USPQ2d 1687, 1690 (Fed. Cir. 1993). Therefore, any doubt regarding a
likelihood of confusion determination is resolved in favor of the registrant. TMEP §1207.01(d)(i); see Hewlett-Packard Co. v. Packard Press,
Inc., 281 F.3d 1261, 1265, 62 USPQ2d 1001, 1003 (Fed. Cir. 2002); In re Hyper Shoppes (Ohio), Inc., 837 F.2d 463, 464-65, 6 USPQ2d 1025,
1026 (Fed. Cir. 1988). Accordingly, the refusal to register pursuant to Section 2(d) of the Trademark Act is made final.
 
RESPONSE GUIDELINES
 
Applicant must respond within six months of the date of issuance of this final Office action or the application will be abandoned. 15 U.S.C.
§1062(b); 37 C.F.R. §2.65(a). Applicant may respond by providing one or both of the following:
 

(1)      A response that fully satisfies all outstanding requirements and/or resolves all outstanding refusals.
 

(2)      An appeal to the Trademark Trial and Appeal Board, with the appeal fee of $100 per class.
 
37 C.F.R. §2.63(b)(1)-(2); TMEP §714.04; see 37 C.F.R. §2.6(a)(18); TBMP ch. 1200.
 
In certain rare circumstances, an applicant may respond by filing a petition to the Director pursuant to 37 C.F.R. §2.63(b)(2) to review
procedural issues. TMEP §714.04; see 37 C.F.R. §2.146(b); TBMP §1201.05; TMEP §1704 (explaining petitionable matters). The petition fee
is $100. 37 C.F.R. §2.6(a)(15).
 
If applicant has questions regarding this Office action, please telephone or e-mail the assigned trademark examining attorney. All relevant e-
mail communications will be placed in the official application record; however, an e-mail communication will not be accepted as a response to
this Office action and will not extend the deadline for filing a proper response. See 37 C.F.R. §§2.62(c), 2.191; TMEP §§304.01-.02, 709.04-.05. 
Further, although the trademark examining attorney may provide additional explanation pertaining to the refusal(s) and/or requirement(s) in this
Office action, the trademark examining attorney may not provide legal advice or statements about applicant•s rights.  See TMEP §§705.02,
709.06.
 
 

/LaurenEBurke/
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Examining Attorney
Law Office 106
571-272-2763
lauren.burke@uspto.gov

 
TO RESPOND TO THIS LETTER:  Go to http://www.uspto.gov/trademarks/teas/response_forms.jsp.  Please wait 48-72 hours from the
issue/mailing date before using the Trademark Electronic Application System (TEAS), to allow for necessary system updates of the application. 
For technical assistance with online forms, e-mail TEAS@uspto.gov. For questions about the Office action itself, please contact the assigned
trademark examining attorney. E-mail communications will not be accepted as responses to Office actions; therefore, do not respond to
this Office action by e-mail.
 
All informal e-mail communications relevant to this application will be placed in the official application record.
 
WHO MUST SIGN THE RESPONSE: It must be personally signed by an individual applicant or someone with legal authority to bind an
applicant (i.e., a corporate officer, a general partner, all joint applicants). If an applicant is represented by an attorney, the attorney must sign the
response. 
 
PERIODICALLY CHECK THE STATUS OF THE APPLICATION:  To ensure that applicant does not miss crucial deadlines or official
notices, check the status of the application every three to four months using the Trademark Status and Document Retrieval (TSDR) system at
http://tsdr.uspto.gov/.  Please keep a copy of the TSDR status screen.  If the status shows no change for more than six months, contact the
Trademark Assistance Center by e-mail at TrademarkAssistanceCenter@uspto.gov or call 1-800-786-9199.  For more information on checking
status, see http://www.uspto.gov/trademarks/process/status/.
 
TO UPDATE CORRESPONDENCE/E-MAIL ADDRESS: Use the TEAS form at http://www.uspto.gov/trademarks/teas/correspondence.jsp.
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To: LIQUIVITA LLC ( richard@4trademark.com)

Subject: U.S. TRADEMARK APPLICATION NO. 86265014 - LIQUIVITA LOUNGE - N/A

Sent: 1/20/2015 11:35:08 AM

Sent As: ECOM106@USPTO.GOV

Attachments:

UNITED STATES PATENT AND TRADEMARK OFFICE (USPTO)
 
 

IMPORTANT NOTICE REGARDING YOUR
U.S. TRADEMARK APPLICATION

 
USPTO OFFICE ACTION (OFFICIAL LETTER) HAS ISSUED
ON 1/20/2015 FOR U.S. APPLICATION SERIAL NO. 86265014

 
Please follow the instructions below:
 
(1) TO READ THE LETTER:  Click on this link or go to http://tsdr.uspto.gov, enter the U.S. application serial number, and click on
•Documents.Ž
 
The Office action may not be immediately viewable, to allow for necessary system updates of the application, but will be available within 24
hours of this e-mail notification.
 
(2) TIMELY RESPONSE IS REQUIRED:  Please carefully review the Office action to determine (1) how to respond, and (2) the applicable
response time period. Your response deadline will be calculated from1/20/2015(or sooner if specified in the Office action). For information
regarding response time periods, see http://www.uspto.gov/trademarks/process/status/responsetime.jsp.
 
Do NOT hit •ReplyŽ to this e-mail notification, or otherwise e-mail your responsebecause the USPTO does NOT accept e-mails as
responses to Office actions. Instead, the USPTO recommends that you respond online using the Trademark Electronic Application System
(TEAS) response form located at http://www.uspto.gov/trademarks/teas/response_forms.jsp.
 
(3) QUESTIONS: For questions about the contents of the Office action itself, please contact the assigned trademark examining attorney. For
technicalassistance in accessing or viewing the Office action in the Trademark Status and Document Retrieval (TSDR) system, please e-mail
TSDR@uspto.gov.

 
WARNING

 
Failure to file the required response by the applicable response deadline will result in the ABANDONMENT of your application. For
more information regarding abandonment, see http://www.uspto.gov/trademarks/basics/abandon.jsp.
 
PRIVATE COMPANY SOLICITATIONS REGARDING YOUR APPLICATION:  Private companiesnot associated with the USPTO are
using information provided in trademark applications to mail or e-mail trademark-related solicitations. These companies often use names that
closely resemble the USPTO and their solicitations may look like an official government document. Many solicitations require that you pay
•fees.Ž  
 
Please carefully review all correspondence you receive regarding this application to make sure that you are responding to an official document
from the USPTO rather than a private company solicitation. All officialUSPTO correspondence will be mailed only from the •United States
Patent and Trademark OfficeŽ in Alexandria, VA; or sent by e-mail from the domain •@uspto.gov.Ž  For more information on how to handle
private company solicitations, see http://www.uspto.gov/trademarks/solicitation_warnings.jsp.
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Trademark Snap Shot Amendment & Mail Processing Stylesheet
(Table presents the data on Amendment & Mail Processing Complete)

OVERVIEW

SERIAL NUMBER 86265014 FILING DATE 04/29/2014

REG NUMBER 0000000 REG DATE N/A

REGISTER PRINCIPAL MARK TYPE SERVICE MARK

INTL REG # N/A INTL REG DATE N/A

TM ATTORNEY BURKE, LAUREN ELAN L.O. ASSIGNED 106

PUB INFORMATION

RUN DATE 09/06/2014

PUB DATE N/A

STATUS 661-RESPONSE AFTER NON-FINAL-ACTION-ENTERED

STATUS DATE 09/05/2014

LITERAL MARK ELEMENT LIQUIVITA LOUNGE

DATE ABANDONED N/A DATE CANCELLED N/A

SECTION 2F NO SECTION 2F IN PART NO

SECTION 8 NO SECTION 8 IN PART NO

SECTION 15 NO REPUB 12C N/A

RENEWAL FILED NO RENEWAL DATE N/A

DATE AMEND REG N/A

FILING BASIS

FILED BASIS CURRENT BASIS AMENDED BASIS

1 (a) YES 1 (a) YES 1 (a) NO

1 (b) NO 1 (b) NO 1 (b) NO

44D NO 44D NO 44D NO

44E NO 44E NO 44E NO

66A NO 66A NO

NO BASIS NO NO BASIS NO

MARK DATA

STANDARD CHARACTER MARK NO

LITERAL MARK ELEMENT LIQUIVITA LOUNGE

MARK DRAWING CODE 3-AN ILLUSTRATION DRAWING WHICH INCLUDES
WORD(S)/LETTER(S)/NUMBER(S)

COLOR DRAWING FLAG NO

CURRENT OWNER INFORMATION

PARTY TYPE 10-ORIGINAL APPLICANT

NAME LIQUIVITA LLC

ADDRESS 5153 NW 42nd Terrace
Coconut Creek, FL 33073

ENTITY 16-LTD LIAB CO
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CITIZENSHIP Florida

GOODS AND SERVICES

INTERNATIONAL CLASS 044

          DESCRIPTION TEXT Medical services; Medical testing for diagnostic or treatment purposes; Providing
medical information in the field of health and wellness; Medical hydration clinic
services, namely, providing intravenous hydration, intravenous free radical reduction
therapy, intravenous fluid cleansing therapy, supplemental oxygen therapy, and
massage therapy; Providing medical information, consultancy and advisory services;
Mobile medical hydration clinic services, namely, providing intravenous hydration,
intravenous free radical reduction therapy, intravenous fluid cleansing therapy,
supplemental oxygen therapy, and massage therapy

GOODS AND SERVICES CLASSIFICATION

INTERNATIONAL
CLASS

044 FIRST USE DATE 02/00/2014 FIRST USE IN
COMMERCE
DATE

02/00/2014 CLASS STATUS 6-ACTIVE

MISCELLANEOUS INFORMATION/STATEMENTS

CHANGE IN REGISTRATION NO

COLORS CLAIMED STATEMENT Color is not claimed as a feature of the mark.

DISCLAIMER W/PREDETER TXT "LOUNGE"

DESCRIPTION OF MARK The mark consists of a graphical depiction of a water or blood droplet with 2 stripes
above the words LIQUIVITA LOUNGE.

PROSECUTION HISTORY

DATE ENT CD ENT TYPE DESCRIPTION ENT NUM

09/05/2014 TEME I TEAS/EMAIL CORRESPONDENCE ENTERED 012

09/05/2014 CRFA I CORRESPONDENCE RECEIVED IN LAW OFFICE 011

09/05/2014 TROA I TEAS RESPONSE TO OFFICE ACTION RECEIVED 010

08/20/2014 GNRN O NOTIFICATION OF NON-FINAL ACTION E-MAILED 009

08/20/2014 GNRT F NON-FINAL ACTION E-MAILED 008

08/20/2014 CNRT R NON-FINAL ACTION WRITTEN 007

08/19/2014 CHAN I APPLICANT/CORRESPONDENCE CHANGES (NON-RESPONSIVE) ENTERED 006

08/19/2014 COAR I TEAS CHANGE OF OWNER ADDRESS RECEIVED 005

08/12/2014 DOCK D ASSIGNED TO EXAMINER 004

05/13/2014 MDSC E NOTICE OF DESIGN SEARCH CODE E-MAILED 003

05/12/2014 NWOS I NEW APPLICATION OFFICE SUPPLIED DATA ENTERED IN TRAM 002

05/02/2014 NWAP I NEW APPLICATION ENTERED IN TRAM 001

CURRENT CORRESPONDENCE INFORMATION

ATTORNEY RICHARD L MORRIS JR ESQ

CORRESPONDENCE ADDRESS RICHARD L MORRIS JR ESQ
TRADEMARKRENEWALS.COM
PO BOX 398538
MIAMI BEACH, FL 33239-8538

DOMESTIC REPRESENTATIVE NONE
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PTO Form 1957 (Rev 9/2005)

OMB No. 0651-0050 (Exp. 07/31/2017)

Response to Office Action

The table below presents the data as entered.

Input Field Entered

SERIAL NUMBER 86265014

LAW OFFICE ASSIGNED LAW OFFICE 106

MARK SECTION

MARK FILE NAME http://tsdr.uspto.gov/img/86265014/large

LITERAL ELEMENT LIQUIVITA LOUNGE

STANDARD CHARACTERS NO

USPTO-GENERATED IMAGE NO

ARGUMENT(S)

With the deletion of any and all reference to vitamins from the identification of services there should no longer be any reasonable likelihood of
confusion by and between Applicant's trademark for LIQUIVITA LOUNGE for medical services performed by doctors in a doctors office and
Registrant's trademark for LIQUI-VITE which is the brand name of a bottle of multivitamins you can buy at the drugstore. It is very important
to note the spelling differences in these two names. They are not identical marks and thus should not be held to a stricter level of scrutiny. No
individual looking for professional medical services is going to get confused and accidentally buy a bottle of vitamins at a drug store. No
person shopping for a bottle of over the counter multivitamins named LIQUI-VITE is going to get confused and end up making an
appointment at the LIQUIVITA LOUNGE medical clinic. The products and services differ greatly. Please reconsider,.

GOODS AND/OR SERVICES SECTION (current)

INTERNATIONAL CLASS 044

DESCRIPTION

Medical services; Medical testing for diagnostic or treatment purposes; Providing medical information in the field of health and wellness,
nutraceutical therapy and nutrient IV therapy; Medical hydration clinic services, namely, providing intravenous hydration, intravenous
electrolyte replacement therapy, intravenous vitamin and amino infusion therapy, intravenous free radical reduction therapy, intravenous fluid
cleansing therapy, intravenous hangover alleviation therapy, supplemental oxygen therapy, and massage therapy; Providing medical
information, consultancy and advisory services; Vitamin therapy; Mobile medical hydration clinic services, namely, providing intravenous
hydration, intravenous electrolyte replacement therapy, intravenous vitamin and amino infusion therapy, intravenous free radical reduction
therapy, intravenous fluid cleansing therapy, intravenous hangover alleviation therapy, supplemental oxygen therapy, and massage therapy

FILING BASIS Section 1(a)

        FIRST USE ANYWHERE DATE At least as early as 02/00/2014

        FIRST USE IN COMMERCE DATE At least as early as 02/00/2014

GOODS AND/OR SERVICES SECTION (proposed)

INTERNATIONAL CLASS 044

TRACKED TEXT DESCRIPTION

Medical services; Medical testing for diagnostic or treatment purposes;Providing medical information in the field of health and wellness,
nutraceutical therapy and nutrient IV therapy; Providing medical information in the field of health and wellness; Medical hydration clinic
services, namely, providing intravenous hydration, intravenous electrolyte replacement therapy, intravenous vitamin and amino infusion
therapy, intravenous free radical reduction therapy, intravenous fluid cleansing therapy, intravenous hangover alleviation therapy,
supplemental oxygen therapy, and massage therapy; Medical hydration clinic services, namely, providing intravenous hydration, intravenous
free radical reduction therapy, intravenous fluid cleansing therapy, supplemental oxygen therapy, and massage therapy; Providing medical
information, consultancy and advisory services;Vitamin therapy; Mobile medical hydration clinic services, namely, providing intravenous
hydration, intravenous free radical reduction therapy, intravenous fluid cleansing therapy, supplemental oxygen therapy, and massage therapy;
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Mobile medical hydration clinic services, namely, providing intravenous hydration, intravenous electrolyte replacement therapy, intravenous
vitamin and amino infusion therapy, intravenous free radical reduction therapy, intravenous fluid cleansing therapy, intravenous hangover
alleviation therapy, supplemental oxygen therapy, and massage therapy

FINAL DESCRIPTION

Medical services; Medical testing for diagnostic or treatment purposes; Providing medical information in the field of health and wellness;
Medical hydration clinic services, namely, providing intravenous hydration, intravenous free radical reduction therapy, intravenous fluid
cleansing therapy, supplemental oxygen therapy, and massage therapy; Providing medical information, consultancy and advisory services;
Mobile medical hydration clinic services, namely, providing intravenous hydration, intravenous free radical reduction therapy, intravenous
fluid cleansing therapy, supplemental oxygen therapy, and massage therapy

FILING BASIS Section 1(a)

       FIRST USE ANYWHERE DATE At least as early as 02/00/2014

       FIRST USE IN COMMERCE DATE At least as early as 02/00/2014

SIGNATURE SECTION

RESPONSE SIGNATURE /rmorris/

SIGNATORY'S NAME RICHARD L MORRIS JR ESQ

SIGNATORY'S POSITION ATTORNEY OF RECORD

SIGNATORY'S PHONE NUMBER 3056736686

DATE SIGNED 09/05/2014

AUTHORIZED SIGNATORY YES

FILING INFORMATION SECTION

SUBMIT DATE Fri Sep 05 14:33:19 EDT 2014

TEAS STAMP

USPTO/ROA-XXX.XXX.XXX.XXX
-20140905143319796762-862
65014-500c6b41f4831761229
85ac14e84411f43fece865e42
1ceba2ddb90778187a5db-N/A
-N/A-20140905142214337340

PTO Form 1957 (Rev 9/2005)

OMB No. 0651-0050 (Exp. 07/31/2017)

Response to Office Action
To the Commissioner for Trademarks:

Application serial no. 86265014 LIQUIVITA LOUNGE (Stylized and/or with Design, see http://tsdr.uspto.gov/img/86265014/large) has been
amended as follows:

ARGUMENT(S)
In response to the substantive refusal(s), please note the following:

With the deletion of any and all reference to vitamins from the identification of services there should no longer be any reasonable likelihood of
confusion by and between Applicant's trademark for LIQUIVITA LOUNGE for medical services performed by doctors in a doctors office and
Registrant's trademark for LIQUI-VITE which is the brand name of a bottle of multivitamins you can buy at the drugstore. It is very important to
note the spelling differences in these two names. They are not identical marks and thus should not be held to a stricter level of scrutiny. No
individual looking for professional medical services is going to get confused and accidentally buy a bottle of vitamins at a drug store. No person
shopping for a bottle of over the counter multivitamins named LIQUI-VITE is going to get confused and end up making an appointment at the
LIQUIVITA LOUNGE medical clinic. The products and services differ greatly. Please reconsider,.
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CLASSIFICATION AND LISTING OF GOODS/SERVICES
Applicant proposes to amend the following class of goods/services in the application:
Current:  Class 044 for Medical services; Medical testing for diagnostic or treatment purposes; Providing medical information in the field of
health and wellness, nutraceutical therapy and nutrient IV therapy; Medical hydration clinic services, namely, providing intravenous hydration,
intravenous electrolyte replacement therapy, intravenous vitamin and amino infusion therapy, intravenous free radical reduction therapy,
intravenous fluid cleansing therapy, intravenous hangover alleviation therapy, supplemental oxygen therapy, and massage therapy; Providing
medical information, consultancy and advisory services; Vitamin therapy; Mobile medical hydration clinic services, namely, providing
intravenous hydration, intravenous electrolyte replacement therapy, intravenous vitamin and amino infusion therapy, intravenous free radical
reduction therapy, intravenous fluid cleansing therapy, intravenous hangover alleviation therapy, supplemental oxygen therapy, and massage
therapy
Original Filing Basis:
Filing Basis: Section 1(a), Use in Commerce: The applicant is using the mark in commerce, or the applicant's related company or licensee is
using the mark in commerce, on or in connection with the identified goods and/or services. 15 U.S.C. Section 1051(a), as amended. The mark
was first used at least as early as 02/00/2014 and first used in commerce at least as early as 02/00/2014 , and is now in use in such commerce.

Proposed:
Tracked Text Description: Medical services; Medical testing for diagnostic or treatment purposes;Providing medical information in the field
of health and wellness, nutraceutical therapy and nutrient IV therapy; Providing medical information in the field of health and wellness; Medical
hydration clinic services, namely, providing intravenous hydration, intravenous electrolyte replacement therapy, intravenous vitamin and amino
infusion therapy, intravenous free radical reduction therapy, intravenous fluid cleansing therapy, intravenous hangover alleviation therapy,
supplemental oxygen therapy, and massage therapy; Medical hydration clinic services, namely, providing intravenous hydration, intravenous
free radical reduction therapy, intravenous fluid cleansing therapy, supplemental oxygen therapy, and massage therapy; Providing medical
information, consultancy and advisory services;Vitamin therapy; Mobile medical hydration clinic services, namely, providing intravenous
hydration, intravenous free radical reduction therapy, intravenous fluid cleansing therapy, supplemental oxygen therapy, and massage therapy;
Mobile medical hydration clinic services, namely, providing intravenous hydration, intravenous electrolyte replacement therapy, intravenous
vitamin and amino infusion therapy, intravenous free radical reduction therapy, intravenous fluid cleansing therapy, intravenous hangover
alleviation therapy, supplemental oxygen therapy, and massage therapy

Class 044 for Medical services; Medical testing for diagnostic or treatment purposes; Providing medical information in the field of health and
wellness; Medical hydration clinic services, namely, providing intravenous hydration, intravenous free radical reduction therapy, intravenous
fluid cleansing therapy, supplemental oxygen therapy, and massage therapy; Providing medical information, consultancy and advisory services;
Mobile medical hydration clinic services, namely, providing intravenous hydration, intravenous free radical reduction therapy, intravenous fluid
cleansing therapy, supplemental oxygen therapy, and massage therapy
Filing Basis: Section 1(a), Use in Commerce: The applicant is using the mark in commerce, or the applicant's related company or licensee is
using the mark in commerce, on or in connection with the identified goods and/or services. 15 U.S.C. Section 1051(a), as amended. The mark
was first used at least as early as 02/00/2014 and first used in commerce at least as early as 02/00/2014 , and is now in use in such commerce.
SIGNATURE(S)
Response Signature
Signature: /rmorris/     Date: 09/05/2014
Signatory's Name: RICHARD L MORRIS JR ESQ
Signatory's Position: ATTORNEY OF RECORD

Signatory's Phone Number: 3056736686

The signatory has confirmed that he/she is an attorney who is a member in good standing of the bar of the highest court of a U.S. state, which
includes the District of Columbia, Puerto Rico, and other federal territories and possessions; and he/she is currently the applicant's attorney or an
associate thereof; and to the best of his/her knowledge, if prior to his/her appointment another U.S. attorney or a Canadian attorney/agent not
currently associated with his/her company/firm previously represented the applicant in this matter: (1) the applicant has filed or is concurrently
filing a signed revocation of or substitute power of attorney with the USPTO; (2) the USPTO has granted the request of the prior representative to
withdraw; (3) the applicant has filed a power of attorney appointing him/her in this matter; or (4) the applicant's appointed U.S. attorney or
Canadian attorney/agent has filed a power of attorney appointing him/her as an associate attorney in this matter.

        
Serial Number: 86265014
Internet Transmission Date: Fri Sep 05 14:33:19 EDT 2014
TEAS Stamp: USPTO/ROA-XXX.XXX.XXX.XXX-20140905143319
796762-86265014-500c6b41f483176122985ac1
4e84411f43fece865e421ceba2ddb90778187a5d
b-N/A-N/A-20140905142214337340
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To: LIQUIVITA LLC ( richard@4trademark.com)

Subject: U.S. TRADEMARK APPLICATION NO. 86265014 - LIQUIVITA LOUNGE - N/A

Sent: 8/20/2014 6:05:30 PM

Sent As: ECOM106@USPTO.GOV

Attachments: Attachment - 1
Attachment - 2
Attachment - 3
Attachment - 4
Attachment - 5
Attachment - 6
Attachment - 7
Attachment - 8
Attachment - 9
Attachment - 10
Attachment - 11
Attachment - 12
Attachment - 13
Attachment - 14
Attachment - 15
Attachment - 16
Attachment - 17
Attachment - 18
Attachment - 19
Attachment - 20
Attachment - 21
Attachment - 22
Attachment - 23
Attachment - 24
Attachment - 25
Attachment - 26
Attachment - 27

UNITED STATES PATENT AND TRADEMARK OFFICE (USPTO)
OFFICE ACTION (OFFICIAL LETTER) ABOUT APPLICANT•S TRADEMARK APPLICATION

 
U.S. APPLICATION SERIAL NO.  86265014
 
MARK: LIQUIVITA LOUNGE
 

 
        

*86265014*
CORRESPONDENT ADDRESS:
      RICHARD L MORRIS JR ESQ
      TRADEMARKRENEWALS.COM
      PO BOX 398538
      MIAMI BEACH, FL 33239-8538
      

 
CLICK HERE TO RESPOND TO THIS LETTER:
http://www.uspto.gov/trademarks/teas/response_forms.jsp

 
VIEW YOUR APPLICATION FILE

 
APPLICANT: LIQUIVITA LLC
 

 
 

CORRESPONDENT•S REFERENCE/DOCKET NO :  
      N/A
CORRESPONDENT E-MAIL ADDRESS:  
      richard@4trademark.com
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OFFICE ACTION
 

STRICT DEADLINE TO RESPOND TO THIS LETTER
TO AVOID ABANDONMENT OF APPLICANT•S TRADEMARK APPLICATION, THE USPTO MUST RECEIVE APPLICANT•S
COMPLETE RESPONSE TO THIS LETTER WITHIN 6 MONTHS OF THE ISSUE/MAILING DATE BELOW.
 
ISSUE/MAILING DATE: 8/20/2014
 
The referenced application has been reviewed by the assigned trademark examining attorney.  Applicant must respond timely and completely to
the issue(s) below. 15 U.S.C. §1062(b); 37 C.F.R. §§2.62(a), 2.65(a); TMEP §§711, 718.03.
 
SUMMARY OF ISSUES that applicant must address:
 

Section 2(d) Refusal … Likelihood of Confusion
 
SECTION 2(d) REFUSAL … LIKELIHOOD OF CONFUSION

Registration of the applied-for mark is refused because of a likelihood of confusion with the mark in U.S. Registration No. 1526499. Trademark
Act Section 2(d), 15 U.S.C. §1052(d);seeTMEP §§1207.01 et seq. See the enclosed registration.
 
Applicant has applied to register the mark LIQUIVITA LOUNGE (stylized with design) for •Medical services; Medical testing for diagnostic
or treatment purposes; Providing medical information in the field of health and wellness, nutraceutical therapy and nutrient IV therapy; Medical
hydration clinic services, namely, providing intravenous hydration, intravenous electrolyte replacement therapy, intravenous vitamin and amino
infusion therapy, intravenous free radical reduction therapy, intravenous fluid cleansing therapy, intravenous hangover alleviation therapy,
supplemental oxygen therapy, and massage therapy; Providing medical information, consultancy and advisory services; Vitamin therapy; Mobile
medical hydration clinic services, namely, providing intravenous hydration, intravenous electrolyte replacement therapy, intravenous vitamin
and amino infusion therapy, intravenous free radical reduction therapy, intravenous fluid cleansing therapy, intravenous hangover alleviation
therapy, supplemental oxygen therapy, and massage therapyŽ in International Class 44.  The cited registration is U.S. Registration No. 1526499,
LIQUI-VITE (typed) for •Multivitamin dietary food supplementŽ in International Class 5.
 
Trademark Act Section 2(d) bars registration of an applied-for mark that so resembles a registered mark that it is likely a potential consumer
would be confused, mistaken, or deceived as to the source of the goods and/or services of the applicant and registrant. See 15 U.S.C. §1052(d). 
A determination of likelihood of confusion under Section 2(d) is made on a case-by case basis and the factors set forth in In re E. I. du Pont de
Nemours & Co., 476 F.2d 1357, 177 USPQ 563 (C.C.P.A. 1973) aid in this determination. Citigroup Inc. v. Capital City Bank Grp., Inc., 637
F.3d 1344, 1349, 98 USPQ2d 1253, 1256 (Fed. Cir. 2011) (citing On-Line Careline, Inc. v. Am. Online, Inc., 229 F.3d 1080, 1085, 56 USPQ2d
1471, 1474 (Fed. Cir. 2000)). Not all the du Pont factors, however, are necessarily relevant or of equal weight, and any one of the factors may
control in a given case, depending upon the evidence of record. Citigroup Inc. v. Capital City Bank Grp., Inc., 637 F.3d at 1355, 98 USPQ2d at
1260;In re Majestic Distilling Co., 315 F.3d 1311, 1315, 65 USPQ2d 1201, 1204 (Fed. Cir. 2003); see In re E. I. du Pont de Nemours & Co., 476
F.2d at 1361-62, 177 USPQ at 567.
 
In this case, the following factors are the most relevant: similarity of the marks, similarity and nature of the goods and/or services, and similarity
of the trade channels of the goods and/or services. See In re Viterra Inc., 671 F.3d 1358, 1361-62, 101 USPQ2d 1905, 1908 (Fed. Cir. 2012); In
re Dakin•s Miniatures Inc., 59 USPQ2d 1593, 1595-96 (TTAB 1999); TMEP §§1207.01 et seq.
 
Comparison of the Marks
 
Marks are compared in their entireties for similarities in appearance, sound, connotation, and commercial impression.  In re Viterra Inc., 671
F.3d 1358, 1362, 101 USPQ2d 1905, 1908 (Fed. Cir. 2012) (quoting In re E. I. du Pont de Nemours & Co., 476 F.2d 1357, 1361, 177 USPQ
563, 567 (C.C.P.A. 1973)); TMEP §1207.01(b)-(b)(v).  Similarity in any one of these elements may be sufficient to find the marks confusingly
similar. In re White Swan Ltd., 8 USPQ2d 1534, 1535 (TTAB 1988); see In re 1st USA Realty Prof•ls , Inc., 84 USPQ2d 1581, 1586 (TTAB
2007); TMEP §1207.01(b).
 
Applicant•s mark LIQUIVITA LOUNGE is highly similar in sound, appearance and commercial impression to registrant•s mark LIQUI-VITE. 
The marks are highly similar in that they both contain the identical term LIQUI. Consumers are generally more inclined to focus on the first
word, prefix, or syllable in any trademark or service mark. See Palm Bay Imps., Inc. v. Veuve Clicquot Ponsardin Maison Fondee En 1772, 396
F. 3d 1369, 1372, 73 USPQ2d 1689, 1692 (Fed. Cir. 2005); Presto Prods., Inc. v. Nice-Pak Prods., Inc., 9 USPQ2d 1895, 1897 (TTAB 1988)
(•it is often the first part of a mark which is most likely to be impressed upon the mind of a purchaser and rememberedŽ when making
purchasing decisions). Additionally, consumer confusion has been held likely for marks that do not physically sound or look alike, but that
convey the same idea, stimulate the same mental reaction, or may have the same overall meaning. Proctor & Gamble Co. v. Conway, 419 F.2d
1332, 1336, 164 USPQ 301, 304 (C.C.P.A. 1970) (holding MISTER STAIN likely to be confused with MR. CLEAN on competing cleaning
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products);see Ralston Purina Co. v. Old Ranchers Canning Co., 199 USPQ 125 (TTAB 1978) (holding TUNA O• THE FARM for canned
chicken likely to be confused with CHICKEN OF THE SEA for canned tuna); Downtowner Corp. v. Uptowner Inns, Inc., 178 USPQ 105 (TTAB
1973) (holding UPTOWNER for motor inn and restaurant services likely to be confused with DOWNTOWNER for the same services); TMEP
§1207.01(b). 
 
The attached Internet evidence shows that the terms •VITAŽ and • VITEŽ are both commonly used in relation to vitamins and vitamin therapy.  
Therefore, the slight difference in sound between the two marks due to the difference of one letter is not sufficient to prevent confusion between
the marks because it does not sufficiently change the similarities in sound, appearance and overall commercial impression of the marks. 
 
Additionally, although marks are compared in their entireties, one feature of a mark may be more significant or dominant in creating a
commercial impression. See In re Viterra Inc., 671 F.3d 1358, 1362, 101 USPQ2d 1905, 1908 (Fed. Cir. 2012); In re Nat•l Data Corp., 753
F.2d 1056, 1058, 224 USPQ 749, 751 (Fed. Cir. 1985); TMEP §1207.01(b)(viii), (c)(ii). Disclaimed matter that is descriptive of or generic for
an applicant•s services is typically less significant or less dominant when comparing marks.  See In re Dixie Rests., Inc., 105 F.3d 1405, 1407, 41
USPQ2d 1531, 1533-34 (Fed. Cir. 1997); In re Nat•l Data Corp., 753 F.2d at 1060, 224 USPQ at 752 ; TMEP §1207.01(b)(viii), (c)(ii).
 
In the present case, the wording LOUNGE in the applied-for mark is disclaimed because it is merely descriptive of or generic for applicant•s
services. Thus, this wording is less significant in terms of affecting the mark•s commercial impression, and renders the wording LIQUIVITA
the more dominant element of the mark.
 
Further, for a composite mark containing both words and a design, such as applicant•s in this case, the word portion may be more likely to be
impressed upon a purchaser•s memory and to be used when requesting goods and/or services.  Joel Gott Wines, LLC v. Rehoboth Von Gott, Inc.,
107 USPQ2d 1424, 1431 (TTAB 2013) (citing In re Dakin•s Miniatures, Inc., 59 USPQ2d 1593, 1596 (TTAB 1999)); TMEP §1207.01(c)(ii);
see In re Viterra Inc., 671 F.3d 1358, 1362, 101 USPQ2d 1905, 1908, 1911 (Fed. Cir. 2012) (citing CBS Inc. v. Morrow, 708 F. 2d 1579,
1581-82, 218 USPQ 198, 200 (Fed. Cir 1983)). Thus, although such marks must be compared in their entireties, the word portion is often
considered the dominant feature and is accorded greater weight in determining whether marks are confusingly similar, even where the some of
the word portion has been disclaimed. In re Viterra Inc., 671 F.3d at 1366, 101 USPQ2d at 1911 (Fed. Cir. 2012) (citing Giant Food, Inc. v.
Nation•s Foodservice, Inc., 710 F.2d 1565, 1570-71, 218 USPQ2d 390, 395 (Fed. Cir. 1983)). 
 
Comparison of the Goods and Services
 
The goods and services of the parties need not be identical or even competitive to find a likelihood of confusion. See On-line Careline Inc. v.
Am. Online Inc., 229 F.3d 1080, 1086, 56 USPQ2d 1471, 1475 (Fed. Cir. 2000); Recot, Inc. v. Becton, 214 F.3d 1322, 1329, 54 USPQ2d
1894, 1898 (Fed. Cir. 2000) (•[E]ven if the goods in question are different from, and thus not related to, one another in kind, the same goods can
be related in the mind of the consuming public as to the origin of the goods.Ž); TMEP §1207.01(a)(i). 
 
The respective goods and services need only be •related in some manner and/or if the circumstances surrounding their marketing [be] such that
they could give rise to the mistaken belief that [the goods and/or services] emanate from the same source.Ž  Coach Servs., Inc. v. Triumph
Learning LLC, 668 F.3d 1356, 1369, 101 USPQ2d 1713, 1722 (Fed. Cir. 2012) (quoting 7-Eleven Inc. v. Wechsler, 83 USPQ2d 1715,
1724 (TTAB 2007)); Gen. Mills Inc. v. Fage Dairy Processing Indus. SA, 100 USPQ2d 1584, 1597 (TTAB 2011); TMEP §1207.01(a)(i).
 
Consumers are likely to be confused by the use of similar marks on or in connection with goods and with services featuring or related to those
goods. TMEP §1207.01(a)(ii); see In re United Serv. Distribs., Inc., 229 USPQ 237 (TTAB 1986) (holding design for distributorship services in
the field of health and beauty aids likely to be confused with design for skin cream); In re Phillips-Van Heusen Corp., 228 USPQ 949 (TTAB
1986) (holding 21 CLUB for various items of men•s, boys•, girls• and women•s clothing likely to be confused with THE •21Ž CLUB
(stylized) for restaurant services and towels); In re U.S. Shoe Corp., 229 USPQ 707 (TTAB 1985) (holding CAREER IMAGE (stylized) for retail
women•s clothing store services and clothing likely to be confused with CREST CAREER IMAGES (stylized) for uniforms); Steelcase Inc. v.
Steelcare Inc., 219 USPQ 433 (TTAB 1983) (holding STEELCARE INC. for refinishing of furniture, office furniture, and machinery likely to be
confused with STEELCASE for office furniture and accessories).
 
The trademark examining attorney has attached evidence from the USPTO•s  X-Search database consisting of a number of third-party marks
registered for use in connection with the same or similar goods and services as those of both applicant and registrant in this case. This evidence
shows that the goods and services listed therein, namely medical services, vitamin therapy and dietary supplements, are of a kind that may
emanate from a single source under a single mark. See In re Anderson, 101 USPQ2d 1912, 1919 (TTAB 2012); In re Albert Trostel & Sons Co.,
29 USPQ2d 1783, 1785-86 (TTAB 1993); In re Mucky Duck Mustard Co., 6 USPQ2d 1467, 1470 n.6 (TTAB 1988); TMEP §1207.01(d)(iii).
 
Additionally, the attached Internet evidence consists of websites for companies that provide medical services, vitamin therapy and dietary
supplements. This evidence establishes that the same entity commonly provides the relevant goods and services and markets the goods and
services under the same mark, and the relevant goods and services are sold or provided through the same trade channels and used by the same
classes of consumers in the same fields of use. Therefore, applicant•s services and registrant•s goods are considered related for likelihood of
confusion purposes. See, e.g., In re Davey Prods. Pty Ltd., 92 USPQ2d 1198, 1202-04 (TTAB 2009); In re Toshiba Med. Sys. Corp., 91
USPQ2d 1266, 1268-69, 1271-72 (TTAB 2009).
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Evidence obtained from the Internet may be used to support a determination under Trademark Act Section 2(d) that goods and services are
related. See, e.g., In re G.B.I. Tile & Stone, Inc., 92 USPQ2d 1366, 1371 (TTAB 2009); In re Paper Doll Promotions, Inc., 84 USPQ2d
1660, 1668 (TTAB 2007).
 
The marks are similar in appearance, sound, connotation, and commercial impression and the goods and services are closely related. It is likely
that consumers will mistakenly believe the goods and services emanate from the same source. The overriding concern is not only to prevent
buyer confusion as to the source of the goods and services, but to protect the registrant from adverse commercial impact due to use of a similar
mark by a newcomer. See In re Shell Oil Co., 992 F.2d 1204, 1208, 26 USPQ2d 1687, 1690 (Fed. Cir. 1993). Therefore, any doubt regarding a
likelihood of confusion determination is resolved in favor of the registrant. TMEP §1207.01(d)(i);see Hewlett-Packard Co. v. Packard Press,
Inc., 281 F.3d 1261, 1265, 62 USPQ2d 1001, 1003 (Fed. Cir. 2002); In re Hyper Shoppes (Ohio), Inc., 837 F.2d 463, 464-65, 6 USPQ2d 1025,
1026 (Fed. Cir. 1988). Accordingly, registration is refused pursuant to Section 2(d) of the Trademark Act.
 
Although applicant•s mark has been refused registration, applicant may respond to the refusal(s) by submitting evidence and arguments in
support of registration.
 
RESPONSE GUIDELINES
 
For this application to proceed toward registration, applicant must explicitly address each refusal and/or requirement raised in this Office action. 
If the action includes a refusal, applicant may provide arguments and/or evidence as to why the refusal should be withdrawn and the mark should
register. Applicant may also have other options for responding to a refusal and should consider such options carefully. To respond to
requirements and certain refusal response options, applicant should set forth in writing the required changes or statements.
 
If applicant does not respond to this Office action within six months of the issue/mailing date, or responds by expressly abandoning the
application, the application process will end, the trademark will fail to register, and the application fee will not be refunded. See 15 U.S.C.
§1062(b); 37 C.F.R. §§2.65(a), 2.68(a), 2.209(a); TMEP §§405.04, 718.01, 718.02. Where the application has been abandoned for failure to
respond to an Office action, applicant•s only option would be to file a timely petition to revive the application, which, if granted, would allow
the application to return to active status. See 37 C.F.R. §2.66; TMEP §1714. There is a $100 fee for such petitions. See 37 C.F.R. §§2.6,
2.66(b)(1).
 
If applicant has questions regarding this Office action, please telephone or e-mail the assigned trademark examining attorney. All relevant e-
mail communications will be placed in the official application record; however, an e-mail communication will not be accepted as a response to
this Office action and will not extend the deadline for filing a proper response. See 37 C.F.R. §2.191; TMEP §§304.01-.02, 709.04-.05. Further,
although the trademark examining attorney may provide additional explanation pertaining to the refusal(s) and/or requirement(s) in this Office
action, the trademark examining attorney may not provide legal advice or statements about applicant•s rights.  SeeTMEP §§705.02, 709.06.
 
 
 

/LaurenEBurke/
Examining Attorney
Law Office 106
571-272-2763
lauren.burke@uspto.gov

 
TO RESPOND TO THIS LETTER:  Go to http://www.uspto.gov/trademarks/teas/response_forms.jsp.  Please wait 48-72 hours from the
issue/mailing date before using the Trademark Electronic Application System (TEAS), to allow for necessary system updates of the application. 
For technical assistance with online forms, e-mail TEAS@uspto.gov. For questions about the Office action itself, please contact the assigned
trademark examining attorney. E-mail communications will not be accepted as responses to Office actions; therefore, do not respond to
this Office action by e-mail.
 
All informal e-mail communications relevant to this application will be placed in the official application record.
 
WHO MUST SIGN THE RESPONSE: It must be personally signed by an individual applicant or someone with legal authority to bind an
applicant (i.e., a corporate officer, a general partner, all joint applicants). If an applicant is represented by an attorney, the attorney must sign the
response. 
 
PERIODICALLY CHECK THE STATUS OF THE APPLICATION:  To ensure that applicant does not miss crucial deadlines or
official notices, check the status of the application every three to four months using the Trademark Status and Document Retrieval (TSDR)
system at http://tsdr.uspto.gov/.  Please keep a copy of the TSDR status screen.  If the status shows no change for more than six months, contact
the Trademark Assistance Center by e-mail at TrademarkAssistanceCenter@uspto.gov or call 1-800-786-9199.  For more information on
checking status, see http://www.uspto.gov/trademarks/process/status/.
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TO UPDATE CORRESPONDENCE/E-MAIL ADDRESS: Use the TEAS form at http://www.uspto.gov/trademarks/teas/correspondence.jsp.
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To: LIQUIVITA LLC ( richard@4trademark.com)

Subject: U.S. TRADEMARK APPLICATION NO. 86265014 - LIQUIVITA LOUNGE - N/A

Sent: 8/20/2014 6:05:30 PM

Sent As: ECOM106@USPTO.GOV

Attachments:

UNITED STATES PATENT AND TRADEMARK OFFICE (USPTO)
 
 

IMPORTANT NOTICE REGARDING YOUR
U.S. TRADEMARK APPLICATION

 
USPTO OFFICE ACTION (OFFICIAL LETTER) HAS ISSUED
ON 8/20/2014 FOR U.S. APPLICATION SERIAL NO. 86265014

 
Please follow the instructions below:
 
(1) TO READ THE LETTER:  Click on this link or go to http://tsdr.uspto.gov, enter the U.S. application serial number, and click on
•Documents.Ž
 
The Office action may not be immediately viewable, to allow for necessary system updates of the application, but will be available within 24
hours of this e-mail notification.
 
(2) TIMELY RESPONSE IS REQUIRED:  Please carefully review the Office action to determine (1) how to respond, and (2) the applicable
response time period. Your response deadline will be calculated from8/20/2014(or sooner if specified in the Office action). For information
regarding response time periods, see http://www.uspto.gov/trademarks/process/status/responsetime.jsp.
 
Do NOT hit •ReplyŽ to this e-mail notification, or otherwise e-mail your responsebecause the USPTO does NOT accept e-mails as
responses to Office actions. Instead, the USPTO recommends that you respond online using the Trademark Electronic Application System
(TEAS) response form located at http://www.uspto.gov/trademarks/teas/response_forms.jsp.
 
(3) QUESTIONS: For questions about the contents of the Office action itself, please contact the assigned trademark examining attorney. For
technicalassistance in accessing or viewing the Office action in the Trademark Status and Document Retrieval (TSDR) system, please e-mail
TSDR@uspto.gov.

 
WARNING

 
Failure to file the required response by the applicable response deadline will result in the ABANDONMENT of your application. For
more information regarding abandonment, see http://www.uspto.gov/trademarks/basics/abandon.jsp.
 
PRIVATE COMPANY SOLICITATIONS REGARDING YOUR APPLICATION:  Private companiesnot associated with the USPTO are
using information provided in trademark applications to mail or e-mail trademark-related solicitations. These companies often use names that
closely resemble the USPTO and their solicitations may look like an official government document. Many solicitations require that you pay
•fees.Ž  
 
Please carefully review all correspondence you receive regarding this application to make sure that you are responding to an official document
from the USPTO rather than a private company solicitation. All officialUSPTO correspondence will be mailed only from the •United States
Patent and Trademark OfficeŽ in Alexandria, VA; or sent by e-mail from the domain •@uspto.gov.Ž  For more information on how to handle
private company solicitations, see http://www.uspto.gov/trademarks/solicitation_warnings.jsp.
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Change Of Owner's Address

The table below presents the data as entered.

Input Field Entered

SERIAL NUMBER 86265014

LAW OFFICE ASSIGNED LAW OFFICE 106

MARK SECTION

MARK LIQUIVITA LOUNGE (stylized and/or with design)

OWNER SECTION (current)

NAME LIQUIVITA LLC

INTERNAL ADDRESS 5153 NW 2nd Terrace

CITY Coconut Creek

STATE Florida

ZIP/POSTAL CODE 33073

COUNTRY US

NEW OWNER ADDRESS

STREET 5153 NW 42nd Terrace

CITY Coconut Creek

STATE Florida

ZIP/POSTAL CODE 33073

COUNTRY United States

SIGNATURE SECTION

SIGNATURE /rmorris/

SIGNATORY NAME RICHARD L MORRIS JR ESQ

SIGNATORY DATE 08/19/2014

SIGNATORY POSITION ATTORNEY OF RECORD

SIGNATORY PHONE NUMBER 3056736686

FILING INFORMATION SECTION

SUBMIT DATE Tue Aug 19 15:15:00 EDT 2014

TEAS STAMP

USPTO/COA-XXX.XXX.XXX.XXX
-20140819151500994210-863
06307-500d2ebfd1a39d1b5bd
8efa29775b6cc58fd56f95aca
051a22b3346fec817118eb0-N
/A-N/A-201408191513485382
72
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*** User:lburke ***
# Total Dead Live Live Status/ Search

Marks Marks Viewed Viewed Search

Docs Images Duration

01 1869 N/A 0 0 0:02 *liqui*[bi,ti] and live[ld]

02 4506 N/A 0 0 0:02 *vita*[bi,ti] and live[ld]

03 836 N/A 0 0 0:01 *lounge*[bi,ti] and live[ld]

04 1 0 1 1 0:01 1 and 2 and 3

05 11 0 11 10 0:01 1 and (2 or 3)

06 2 0 2 2 0:01 2 and 3

07 58383 N/A 0 0 0:02 *l{"iye"}{"ckqx"}*[bi,ti] and live[ld]

08 11741 N/A 0 0 0:01 *v{"iye"1:2}t*[bi,ti] and live[ld]

09 54815 N/A 0 0 0:02 *l{v1:2}n{"gj"}*[bi,ti] and live[ld]

10 18 0 18 18 0:01 7 and 8 and 9

11 1436 N/A 0 0 0:01 7 and (8 or 9)

12 259 0 259 235 0:01 7 and 8

13 1195 N/A 0 0 0:01 7 and 9

14 444 0 444 436 0:02 13 and "044"[cc]

15 652 N/A 0 0 0:01 8 and 9

16 248 0 248 239 0:02 15 and "044"[cc]

17 4825 N/A 0 0 0:02 011508[dc] and live[ld]

18 32055 N/A 248 239 0:02 261701[dc] and live[ld]

19 9146 N/A 1 1 0:01 261706[dc] and live[ld]

20 33 0 33 33 0:01 17 and 18 and 19

21 230 0 36 230 0:01 17 and (18 or 19)

22 1852 N/A 1 1 0:02 17 and "044"[cc]

23 196 N/A 0 0 0:01 17 and ("044" A B 200)[ic]

24 188 0 2 188 0:01 23 not 21

Session started 8/12/2014 6:24:30 PM

Session finished 8/12/2014 6:33:55 PM

Total search duration 0 minutes 33 seconds

Session duration 9 minutes 25 seconds

Defaut NEAR limit=1ADJ limit=1

Sent to TICRS as Serial Number: 86265014
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From: TMDesignCodeComments
Sent: Tuesday, May 13, 2014 00:23 AM
To: richard@4trademark.com
Subject: Official USPTO Notice of Design Search Code: U.S. Trademark SN: 86265014: LIQUIVITA LOUNGE (Stylized/Design)

Docket/Reference Number:

The USPTO may assign design search codes, as appropriate, to new applications and renewed registrations to assist in searching the USPTO database for conflicting marks.
 They have no legal significance and will not appear on the registration certificate.

DESIGN SEARCH CODES are numerical codes assigned to figurative, non-textual elements found in marks.  For example, if your mark contains the design of a flower, design
search code 05.05 would be assigned to your application.  Design search codes are described on Internet Web page http://www.uspto.gov/tmdb/dscm/index.html.

Response to this notice is not required; however, to suggest additions or changes to the design search code(s) assigned to your mark, please e-mail
TMDesignCodeComments@USPTO.GOV.  You must  reference your application serial number within your request.  The USPTO will review the proposal and update the
record, if appropriate.  For questions, please call 1-800-786-9199 to speak to a Customer Service representative.

The USPTO will not send any further response to your e-mail.  Check TESS in approximately two weeks to see if the requested changes have been entered.  Requests deemed
unnecessary or inappropriate will not be entered.

To view this notice and other documents for this application on-line, go to http://tdr.uspto.gov/search.action?sn=86265014.  NOTE: This notice will only be available on-line the
next business day after receipt of this e-mail.

Design search codes assigned to the referenced serial number are listed below.

DESIGN SEARCH CODES:

01.15.08 - Raindrop (a single drop)
01.15.08 - Single drop (rain, tear, etc.)
01.15.08 - Teardrop (a single drop)
26.17.01 - Bands, straight
26.17.01 - Bars, straight
26.17.01 - Lines, straight
26.17.01 - Straight line(s), band(s) or bar(s)
26.17.06 - Bands, diagonal
26.17.06 - Bars, diagonal
26.17.06 - Diagonal line(s), band(s) or bar(s)
26.17.06 - Lines, diagonal
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PTO Form 1478 (Rev 9/2006)

OMB No. 0651-0009 (Exp 12/31/2014)

Trademark/Service Mark Application, Principal Register

Serial Number: 86265014
Filing Date: 04/29/2014

The table below presents the data as entered.

Input Field Entered

SERIAL NUMBER 86265014

MARK INFORMATION

* MARK
\\TICRS\EXPORT16\IMAGEOUT
16\862\650\86265014\xml1\ APP0002.JPG

SPECIAL FORM YES

USPTO-GENERATED IMAGE NO

LITERAL ELEMENT LIQUIVITA LOUNGE

COLOR MARK NO

* DESCRIPTION OF THE MARK
(and Color Location, if applicable)

The mark consists of a graphical depiction of a water or blood
droplet with 2 stripes above the words LIQUIVITA LOUNGE.

PIXEL COUNT ACCEPTABLE YES

PIXEL COUNT 420 x 432

REGISTER Principal

APPLICANT INFORMATION

* OWNER OF MARK LIQUIVITA LLC

* STREET 5153 NW 2nd Terrace

* CITY Coconut Creek

* STATE
(Required for U.S. applicants)

Florida

* COUNTRY United States

* ZIP/POSTAL CODE
(Required for U.S. applicants only)

33073

LEGAL ENTITY INFORMATION

TYPE limited liability company

STATE/COUNTRY WHERE LEGALLY ORGANIZED Florida

GOODS AND/OR SERVICES AND BASIS INFORMATION

INTERNATIONAL CLASS 044 

Medical services; Medical testing for diagnostic or treatment
purposes; Providing medical information in the field of health
and wellness, nutraceutical therapy and nutrient IV therapy;
Medical hydration clinic services, namely, providing
intravenous hydration, intravenous electrolyte replacement
therapy, intravenous vitamin and amino infusion therapy,
intravenous free radical reduction therapy, intravenous fluid
cleansing therapy, intravenous hangover alleviation therapy,
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* IDENTIFICATION supplemental oxygen therapy, and massage therapy; Providing
medical information, consultancy and advisory services;
Vitamin therapy; Mobile medical hydration clinic services,
namely, providing intravenous hydration, intravenous
electrolyte replacement therapy, intravenous vitamin and
amino infusion therapy, intravenous free radical reduction
therapy, intravenous fluid cleansing therapy, intravenous
hangover alleviation therapy, supplemental oxygen therapy,
and massage therapy

FILING BASIS SECTION 1(a)

       FIRST USE ANYWHERE DATE At least as early as 02/00/2014

       FIRST USE IN COMMERCE DATE At least as early as 02/00/2014

       SPECIMEN
       FILE NAME(S)

\\TICRS\EXPORT16\IMAGEOUT
16\862\650\86265014\xml1\ APP0003.JPG

       
\\TICRS\EXPORT16\IMAGEOUT
16\862\650\86265014\xml1\ APP0004.JPG

       
\\TICRS\EXPORT16\IMAGEOUT
16\862\650\86265014\xml1\ APP0005.JPG

       
\\TICRS\EXPORT16\IMAGEOUT
16\862\650\86265014\xml1\ APP0006.JPG

       
\\TICRS\EXPORT16\IMAGEOUT
16\862\650\86265014\xml1\ APP0007.JPG

       SPECIMEN DESCRIPTION WEB PAGES and screen shots from twitter and/or instagram

ADDITIONAL STATEMENTS SECTION

DISCLAIMER
No claim is made to the exclusive right to use LOUNGE apart
from the mark as shown.

ATTORNEY INFORMATION

NAME RICHARD L MORRIS JR ESQ

FIRM NAME TrademarkRenewals.com

INTERNAL ADDRESS c/o 1-800-4-TRADEMARK

STREET P.O. Box 398538

CITY Miami Beach

STATE Florida

COUNTRY United States

ZIP/POSTAL CODE 33239

PHONE 3056736686

FAX 3056736872

EMAIL ADDRESS richard@4trademark.com

AUTHORIZED TO COMMUNICATE VIA EMAIL Yes

CORRESPONDENCE INFORMATION

NAME RICHARD L MORRIS JR ESQ

FIRM NAME TrademarkRenewals.com

INTERNAL ADDRESS c/o 1-800-4-TRADEMARK

EXHIBIT M - PAGE 108 OF 123

Opposer•s Notice of Reliance 
Opposition No. 91233147 
NeoLife International , LLC  
(by change of name from GNLD International , LLC 
v. Liquivita, LLC 



STREET P.O. Box 398538

CITY Miami Beach

STATE Florida

COUNTRY United States

ZIP/POSTAL CODE 33239

PHONE 3056736686

FAX 3056736872

EMAIL ADDRESS richard@4trademark.com

AUTHORIZED TO COMMUNICATE VIA EMAIL Yes

FEE INFORMATION

NUMBER OF CLASSES 1

FEE PER CLASS 325

* TOTAL FEE DUE 325

* TOTAL FEE PAID 325

SIGNATURE INFORMATION

SIGNATURE /rmorris/

SIGNATORY'S NAME RICHARD L MORRIS JR ESQ

SIGNATORY'S POSITION ATTORNEY OF RECORD

DATE SIGNED 04/29/2014
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PTO Form 1478 (Rev 9/2006)

OMB No. 0651-0009 (Exp 12/31/2014)

Trademark/Service Mark Application, Principal Register

Serial Number: 86265014
Filing Date: 04/29/2014

To the Commissioner for Trademarks:

MARK:  LIQUIVITA LOUNGE (stylized and/or with design, see mark)

The literal element of the mark consists of LIQUIVITA LOUNGE.
The applicant is not claiming color as a feature of the mark. The mark consists of a graphical depiction of a water or blood droplet with 2 stripes
above the words LIQUIVITA LOUNGE.
The applicant, LIQUIVITA LLC, a limited liability company legally organized under the laws of Florida, having an address of
      5153 NW 2nd Terrace
      Coconut Creek, Florida 33073
      United States

requests registration of the trademark/service mark identified above in the United States Patent and Trademark Office on the Principal Register
established by the Act of July 5, 1946 (15 U.S.C. Section 1051 et seq.), as amended, for the following:

       International Class 044:  Medical services; Medical testing for diagnostic or treatment purposes; Providing medical information in the field
of health and wellness, nutraceutical therapy and nutrient IV therapy; Medical hydration clinic services, namely, providing intravenous hydration,
intravenous electrolyte replacement therapy, intravenous vitamin and amino infusion therapy, intravenous free radical reduction therapy,
intravenous fluid cleansing therapy, intravenous hangover alleviation therapy, supplemental oxygen therapy, and massage therapy; Providing
medical information, consultancy and advisory services; Vitamin therapy; Mobile medical hydration clinic services, namely, providing
intravenous hydration, intravenous electrolyte replacement therapy, intravenous vitamin and amino infusion therapy, intravenous free radical
reduction therapy, intravenous fluid cleansing therapy, intravenous hangover alleviation therapy, supplemental oxygen therapy, and massage
therapy

In International Class 044, the mark was first used by the applicant or the applicant's related company or licensee or predecessor in interest at
least as early as 02/00/2014, and first used in commerce at least as early as 02/00/2014, and is now in use in such commerce. The applicant is
submitting one(or more) specimen(s) showing the mark as used in commerce on or in connection with any item in the class of listed goods and/or
services, consisting of a(n) WEB PAGES and screen shots from twitter and/or instagram.
Specimen File1
Specimen File2
Specimen File3
Specimen File4
Specimen File5

No claim is made to the exclusive right to use LOUNGE apart from the mark as shown.

The applicant's current Attorney Information:
      RICHARD L MORRIS JR ESQ of TrademarkRenewals.com

      c/o 1-800-4-TRADEMARK
      P.O. Box 398538
      Miami Beach, Florida 33239
      United States

The applicant's current Correspondence Information:
      RICHARD L MORRIS JR ESQ
      TrademarkRenewals.com
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      c/o 1-800-4-TRADEMARK
      P.O. Box 398538
      Miami Beach, Florida 33239
      3056736686(phone)
      3056736872(fax)
      richard@4trademark.com (authorized)

A fee payment in the amount of $325 has been submitted with the application, representing payment for 1 class(es).

Declaration

The signatory believes that: if the applicant is filing the application under 15 U.S.C. Section 1051(a), the applicant is the owner of the
trademark/service mark sought to be registered; the applicant or the applicant's related company or licensee is using the mark in commerce on or
in connection with the goods/services in the application, and such use by the applicant's related company or licensee inures to the benefit of the
applicant; the specimen(s) shows the mark as used on or in connection with the goods/services in the application; and/or if the applicant filed an
application under 15 U.S.C. Section 1051(b), Section 1126(d), and/or Section 1126(e), the applicant is entitled to use the mark in commerce; the
applicant has a bona fide intention to use or use through the applicant's related company or licensee the mark in commerce on or in connection
with the goods/services in the application. The signatory believes that to the best of the signatory's knowledge and belief, no other person has the
right to use the mark in commerce, either in the identical form or in such near resemblance as to be likely, when used on or in connection with the
goods/services of such other person, to cause confusion or mistake, or to deceive. The signatory being warned that willful false statements and
the like are punishable by fine or imprisonment, or both, under 18 U.S.C. Section 1001, and that such willful false statements and the like may
jeopardize the validity of the application or any registration resulting therefrom, declares that all statements made of his/her own knowledge are
true and all statements made on information and belief are believed to be true.

Declaration Signature

Signature: /rmorris/   Date: 04/29/2014
Signatory's Name: RICHARD L MORRIS JR ESQ
Signatory's Position: ATTORNEY OF RECORD
RAM Sale Number: 86265014
RAM Accounting Date: 04/29/2014

Serial Number: 86265014
Internet Transmission Date: Tue Apr 29 10:13:11 EDT 2014
TEAS Stamp: USPTO/BAS-XXX.XXX.XXX.XXX-20140429101311
654266-86265014-500a3b458a7418f274533f16
0126323c31fc1e5c1f58025e26f8b14626555fa7
cb-CC-10056-20140429100929391407
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  Proceeding No. 91233147 
  Attorney Docket: NLCA-0166 
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PTO Form 2202 (Rev 10/2011)

OMB No. 0651-0054 (Exp. 10/31/2017)

Request for Express Abandonment

The table below presents the data as entered.

Input Field Entered

SERIAL NUMBER 86265002

LAW OFFICE ASSIGNED LAW OFFICE 106

PUBLISH FOR OPPOSITION DATE 00/00/0000

MARK SECTION

MARK LIQUIVITA

REQUEST FOR EXPRESS ABANDONMENT SECTION

STATEMENT
The applicant hereby expressly abandons the application for trademark
registration made under the serial number identified above.

SIGNATURE SECTION

SIGNATURE /Joseph C Wasch/

SIGNATORY NAME Joseph C. Wasch

SIGNATORY DATE 05/19/2015

SIGNATORY POSITION Attorney of Record

SIGNATORY PHONE NUMBER 561-693-3221

AUTHORIZED SIGNATORY YES

FILING INFORMATION SECTION

SUBMIT DATE Tue May 19 11:22:40 EDT 2015

TEAS STAMP

USPTO/REA-X.XX.XXX.XX-201
50519112240022679-8626500
2-530bbf6a89fec53df6111b1
28894cd7cdf5b8861afc2b223
d2d55d6fb56e54eb-N/A-N/A-
20150519111945529880
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To: LIQUIVITA LLC ( richard@4trademark.com)

Subject: U.S. TRADEMARK APPLICATION NO. 86265002 - LIQUIVITA - N/A

Sent: 1/29/2015 9:54:51 AM

Sent As: ECOM106@USPTO.GOV

Attachments: Attachment - 1
Attachment - 2
Attachment - 3
Attachment - 4
Attachment - 5
Attachment - 6
Attachment - 7
Attachment - 8
Attachment - 9
Attachment - 10
Attachment - 11
Attachment - 12
Attachment - 13
Attachment - 14
Attachment - 15
Attachment - 16
Attachment - 17
Attachment - 18
Attachment - 19
Attachment - 20
Attachment - 21
Attachment - 22
Attachment - 23
Attachment - 24

UNITED STATES PATENT AND TRADEMARK OFFICE (USPTO)
OFFICE ACTION (OFFICIAL LETTER) ABOUT APPLICANT’S TRADEMARK APPLICATION

 
U.S. APPLICATION SERIAL NO.  86265002
 
MARK: LIQUIVITA
 

 
        

*86265002*
CORRESPONDENT ADDRESS:
      RICHARD L MORRIS JR ESQ
      TRADEMARKRENEWALS.COM
      PO BOX 398538
      MIAMI BEACH, FL 33239-8538
      

 
CLICK HERE TO RESPOND TO THIS LETTER:
http://www.uspto.gov/trademarks/teas/response_forms.jsp

 
VIEW YOUR APPLICATION FILE

 
APPLICANT: LIQUIVITA LLC
 

 
 

CORRESPONDENT’S REFERENCE/DOCKET NO :  
      N/A
CORRESPONDENT E-MAIL ADDRESS:  
      richard@4trademark.com

 

 
 

OFFICE ACTION
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TO AVOID ABANDONMENT OF APPLICANT’S TRADEMARK APPLICATION, THE USPTO MUST RECEIVE APPLICANT’S
COMPLETE RESPONSE TO THIS LETTER WITHIN 6 MONTHS OF THE ISSUE/MAILING DATE BELOW.
 
ISSUE/MAILING DATE: 1/29/2015
 
 
THIS IS A FINAL ACTION.
 
This Office Action is in response to applicant’s communication filed on January 20, 2015.
 
The amendment to the identification of services is acceptable. For the reasons set forth below, the refusal under Trademark Act Section 2(d) is
now made FINAL with respect to U.S. Registration No. 1526499. See15 U.S.C. §1052(d); 37 C.F.R. §2.63(b).
 
SUMMARY OF ISSUES that applicant must address:
 

Section 2(d) Refusal – Likelihood of Confusion – FINAL
 
SECTION 2(d) REFUSAL – LIKELIHOOD OF CONFUSION – FINAL
 
Registration of the applied-for mark is refused because of a likelihood of confusion with the mark in U.S. Registration No. 1526499. Trademark
Act Section 2(d), 15 U.S.C. §1052(d); see TMEP §§1207.01 et seq. See the previously enclosed registration.
 
Applicant has applied to register the mark LIQUIVITA (in standard characters) for “Medical services; Medical testing for diagnostic or
treatment purposes; Providing medical information in the field of health and wellness; Medical hydration clinic services, namely, providing
intravenous hydration, intravenous free radical reduction therapy, intravenous fluid cleansing therapy, supplemental oxygen therapy, and massage
therapy; Providing medical information, consultancy and advisory services; Mobile medical hydration clinic services, namely, providing
intravenous hydration, intravenous free radical reduction therapy, intravenous fluid cleansing therapy, supplemental oxygen therapy, and massage
therapy” in International Class 44. The cited registration is U.S. Registration No. 1526499, LIQUI-VITE (typed) for “Multivitamin dietary food
supplement” in International Class 5.
 
Trademark Act Section 2(d) bars registration of an applied-for mark that so resembles a registered mark that it is likely a potential consumer
would be confused, mistaken, or deceived as to the source of the goods and/or services of the applicant and registrant. See 15 U.S.C. §1052(d). A
determination of likelihood of confusion under Section 2(d) is made on a case-by case basis and the factors set forth in In re E. I. du Pont de
Nemours & Co., 476 F.2d 1357, 177 USPQ 563 (C.C.P.A. 1973) aid in this determination. Citigroup Inc. v. Capital City Bank Grp., Inc., 637
F.3d 1344, 1349, 98 USPQ2d 1253, 1256 (Fed. Cir. 2011) (citing On-Line Careline, Inc. v. Am. Online, Inc., 229 F.3d 1080, 1085, 56 USPQ2d
1471, 1474 (Fed. Cir. 2000)). Not all the du Pont factors, however, are necessarily relevant or of equal weight, and any one of the factors may
control in a given case, depending upon the evidence of record. Citigroup Inc. v. Capital City Bank Grp., Inc., 637 F.3d at 1355, 98 USPQ2d at
1260;In re Majestic Distilling Co., 315 F.3d 1311, 1315, 65 USPQ2d 1201, 1204 (Fed. Cir. 2003); see In re E. I. du Pont de Nemours & Co., 476
F.2d at 1361-62, 177 USPQ at 567.
 
In this case, the following factors are the most relevant: similarity of the marks, similarity and nature of the goods and/or services, and similarity
of the trade channels of the goods and/or services. See In re Viterra Inc., 671 F.3d 1358, 1361-62, 101 USPQ2d 1905, 1908 (Fed. Cir. 2012); In
re Dakin’s Miniatures Inc., 59 USPQ2d 1593, 1595-96 (TTAB 1999); TMEP §§1207.01 et seq.
 
Comparison of the Marks
 
Marks are compared in their entireties for similarities in appearance, sound, connotation, and commercial impression. Stone Lion Capital
Partners, LP v. Lion Capital LLP, 746 F.3d 1317, 1321, 110 USPQ2d 1157, 1160 (Fed. Cir. 2014) (quoting Palm Bay Imps., Inc. v. Veuve
Clicquot Ponsardin Maison Fondee En 1772, 396 F. 3d 1369, 1371, 73 USPQ2d 1689, 1691 (Fed. Cir. 2005)); TMEP §1207.01(b)-(b)(v). 
“Similarity in any one of these elements may be sufficient to find the marks confusingly similar.”  In re Davia, 110 USPQ2d 1810, 1812 (TTAB
2014) (citing In re White Swan Ltd., 8 USPQ2d 1534, 1535 (TTAB 1988); In re 1st USA Realty Prof’ls, Inc., 84 USPQ2d 1581, 1586 (TTAB
2007)); TMEP §1207.01(b).
 
Applicant’s mark LIQUIVITA is highly similar in sound, appearance and commercial impression to registrant’s mark LIQUI-VITE.  The
marks are highly similar in that they both begin with the identical term LIQUI. Consumers are generally more inclined to focus on the first
word, prefix, or syllable in any trademark or service mark. See Palm Bay Imps., Inc. v. Veuve Clicquot Ponsardin Maison Fondee En 1772, 396
F. 3d 1369, 1372, 73 USPQ2d 1689, 1692 (Fed. Cir. 2005); Presto Prods., Inc. v. Nice-Pak Prods., Inc., 9 USPQ2d 1895, 1897 (TTAB 1988)
(“it is often the first part of a mark which is most likely to be impressed upon the mind of a purchaser and remembered” when making
purchasing decisions). Additionally, consumer confusion has been held likely for marks that do not physically sound or look alike but that
convey the same idea, stimulate the same mental reaction, or may have the same overall meaning. Proctor & Gamble Co. v. Conway, 419 F.2d
1332, 1336, 164 USPQ 301, 304 (C.C.P.A. 1970) (holding MISTER STAIN likely to be confused with MR. CLEAN on competing cleaning
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products);see In re M. Serman & Co., 223 USPQ 52, 53 (TTAB 1984) (holding CITY WOMAN for ladies’ blouses likely to be confused with
CITY GIRL for a variety of female clothing); H. Sichel Sohne, GmbH v. John Gross & Co., 204 USPQ 257, 260-61 (TTAB 1979) (holding
BLUE NUN for wines likely to be confused with BLUE CHAPEL for the same goods); Ralston Purina Co. v. Old Ranchers Canning Co., 199
USPQ 125, 128 (TTAB 1978) (holding TUNA O’ THE FARM for canned chicken likely to be confused with CHICKEN OF THE SEA for
canned tuna); Downtowner Corp. v. Uptowner Inns, Inc., 178 USPQ 105, 109 (TTAB 1973) (holding UPTOWNER for motor inn and restaurant
services likely to be confused with DOWNTOWNER for the same services); TMEP §1207.01(b).
 
Moreover, the previously attached Internet evidence showed that the terms “VITA” and “VITE” are both commonly used in relation to
vitamins and medical hydration clinic services. Therefore, despite their slight differences in sound due to the difference of one letter, the marks
are still similar in sound, appearance and overall commercial impression.
 
Applicant argues that the marks are not identical and therefore should not be held to a stricter level of scrutiny. However, where the goods and/or
services of an applicant and registrant are “similar in kind and/or closely related,” the degree of similarity between the marks required to support
a finding of likelihood of confusion is not as great as in the case of diverse goods and/or services. In re J.M. Originals Inc., 6 USPQ2d 1393,
1394 (TTAB 1987); see Shen Mfg. Co. v. Ritz Hotel Ltd., 393 F.3d 1238, 1242, 73 USPQ2d 1350, 1354 (Fed. Cir. 2004); TMEP §1207.01(b).
 
Comparison of the Goods and Services
 
The goods and services of the parties need not be identical or even competitive to find a likelihood of confusion. See On-line Careline Inc. v.
Am. Online Inc., 229 F.3d 1080, 1086, 56 USPQ2d 1471, 1475 (Fed. Cir. 2000); Recot, Inc. v. Becton, 214 F.3d 1322, 1329, 54 USPQ2d 1894,
1898 (Fed. Cir. 2000) (“[E]ven if the goods in question are different from, and thus not related to, one another in kind, the same goods can be
related in the mind of the consuming public as to the origin of the goods.”); TMEP §1207.01(a)(i).  
 
The respective goods and services need only be “related in some manner and/or if the circumstances surrounding their marketing [be] such that
they could give rise to the mistaken belief that [the goods and/or services] emanate from the same source.”  Coach Servs., Inc. v. Triumph
Learning LLC, 668 F.3d 1356, 1369, 101 USPQ2d 1713, 1722 (Fed. Cir. 2012) (quoting 7-Eleven Inc. v. Wechsler, 83 USPQ2d 1715, 1724
(TTAB 2007)); TMEP §1207.01(a)(i).
 
Consumers are likely to be confused by the use of similar marks on or in connection with goods and with services featuring or related to those
goods. TMEP §1207.01(a)(ii); see In re United Serv. Distribs., Inc., 229 USPQ 237 (TTAB 1986) (holding design for distributorship services in
the field of health and beauty aids likely to be confused with design for skin cream); In re Phillips-Van Heusen Corp., 228 USPQ 949 (TTAB
1986) (holding 21 CLUB for various items of men’s, boys’, girls’ and women’s clothing likely to be confused with THE “21” CLUB
(stylized) for restaurant services and towels); In re U.S. Shoe Corp., 229 USPQ 707 (TTAB 1985) (holding CAREER IMAGE (stylized) for retail
women’s clothing store services and clothing likely to be confused with CREST CAREER IMAGES (stylized) for uniforms); Steelcase Inc. v.
Steelcare Inc., 219 USPQ 433 (TTAB 1983) (holding STEELCARE INC. for refinishing of furniture, office furniture, and machinery likely to be
confused with STEELCASE for office furniture and accessories).
 
Applicant argues that applicant’s services and registrant’s products differ greatly.  The fact that the goods and services of the parties differ is
not controlling in determining likelihood of confusion. The issue is not likelihood of confusion between particular goods and services, but
likelihood of confusion as to the source or sponsorship of those goods and services. In re Majestic Distilling Co., 315 F.3d 1311, 1316, 65
USPQ2d 1201, 1205 (Fed. Cir. 2003); In re Shell Oil Co., 992 F.2d 1204, 1208, 26 USPQ2d 1687, 1689 (Fed. Cir. 1993); TMEP §1207.01.
 
Furthermore, absent restrictions in an application and/or registration, the identified goods and services are “presumed to travel in the same
channels of trade to the same class of purchasers.”  In re Viterra Inc., 671 F.3d 1358, 1362, 101 USPQ2d 1905, 1908 (Fed. Cir. 2012) (quoting
Hewlett-Packard Co. v. Packard Press, Inc., 281 F.3d 1261, 1268, 62 USPQ2d 1001, 1005 (Fed. Cir. 2002)). In this case, neither the application
nor any of the registrations contain limiting language regarding the trade channels in which their goods and/or services will be made available to
consumers. Therefore, there is no restriction regarding the trade channels in which applicant’s services and registrant’s goods can be made
available to consumers in the future. Further, as shown by the attached evidence, supplements are commonly sold in medical clinics similar to
those where applicant offers its services.
 
The trademark examining attorney refers applicant to the evidence in the initial Office Action from the USPTO’s X-Search database, and the
additional attached evidence from the USPTO’s X-Search database consisting of a number of third-party marks registered for use in connection
with the same or similar goods and services as those of both applicant and registrant in this case. This evidence shows that the goods and services
listed therein, namely medical services, medical testing for diagnostic or treatment purposes, providing medical information, massage therapy
and dietary supplements, are of a kind that may emanate from a single source under a single mark. See In re Anderson, 101 USPQ2d 1912, 1919
(TTAB 2012); In re Albert Trostel & Sons Co., 29 USPQ2d 1783, 1785-86 (TTAB 1993); In re Mucky Duck Mustard Co., 6 USPQ2d 1467, 1470
n.6 (TTAB 1988); TMEP §1207.01(d)(iii).
 
Additionally, the trademark examining attorney refers applicant to the Internet evidence in the initial Office Action, and the additional attached
Internet evidence, which consists of websites for companies that provide medical services, medical hydration clinic services, massage therapy
and dietary supplements. This evidence establishes that the same entity commonly provides the relevant goods and services and markets the
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goods and services under the same mark, and the relevant goods and services are sold or provided through the same trade channels and used by
the same classes of consumers in the same fields of use. Therefore, applicant’s services and registrant’s goods are considered related for
likelihood of confusion purposes. See, e.g., In re Davey Prods. Pty Ltd., 92 USPQ2d 1198, 1202-04 (TTAB 2009); In re Toshiba Med. Sys.
Corp., 91 USPQ2d 1266, 1268-69, 1271-72 (TTAB 2009).
 
Evidence obtained from the Internet may be used to support a determination under Trademark Act Section 2(d) that goods and services are
related.See, e.g., In re G.B.I. Tile & Stone, Inc., 92 USPQ2d 1366, 1371 (TTAB 2009); In re Paper Doll Promotions, Inc., 84 USPQ2d 1660,
1668 (TTAB 2007).
 
The marks are similar in appearance, sound, connotation, and commercial impression and the goods and services are closely related. It is likely
that consumers will mistakenly believe the goods and services emanate from the same source. The overriding concern is not only to prevent
buyer confusion as to the source of the goods and services, but to protect the registrant from adverse commercial impact due to use of a similar
mark by a newcomer. See In re Shell Oil Co., 992 F.2d 1204, 1208, 26 USPQ2d 1687, 1690 (Fed. Cir. 1993). Therefore, any doubt regarding a
likelihood of confusion determination is resolved in favor of the registrant. TMEP §1207.01(d)(i); see Hewlett-Packard Co. v. Packard Press,
Inc., 281 F.3d 1261, 1265, 62 USPQ2d 1001, 1003 (Fed. Cir. 2002); In re Hyper Shoppes (Ohio), Inc., 837 F.2d 463, 464-65, 6 USPQ2d 1025,
1026 (Fed. Cir. 1988). Accordingly, the refusal to register pursuant to Section 2(d) of the Trademark Act is made final.
 
RESPONSE GUIDELINES
 
Applicant must respond within six months of the date of issuance of this final Office action or the application will be abandoned. 15 U.S.C.
§1062(b); 37 C.F.R. §2.65(a). Applicant may respond by providing one or both of the following:
 

(1)      A response that fully satisfies all outstanding requirements and/or resolves all outstanding refusals.
 

(2)      An appeal to the Trademark Trial and Appeal Board, with the appeal fee of $100 per class.
 
37 C.F.R. §2.63(b)(1)-(2); TMEP §714.04; see 37 C.F.R. §2.6(a)(18); TBMP ch. 1200.
 
In certain rare circumstances, an applicant may respond by filing a petition to the Director pursuant to 37 C.F.R. §2.63(b)(2) to review
procedural issues. TMEP §714.04; see 37 C.F.R. §2.146(b); TBMP §1201.05; TMEP §1704 (explaining petitionable matters). The petition fee
is $100. 37 C.F.R. §2.6(a)(15).
 
If applicant has questions regarding this Office action, please telephone or e-mail the assigned trademark examining attorney. All relevant e-
mail communications will be placed in the official application record; however, an e-mail communication will not be accepted as a response to
this Office action and will not extend the deadline for filing a proper response. See 37 C.F.R. §§2.62(c), 2.191; TMEP §§304.01-.02, 709.04-.05. 
Further, although the trademark examining attorney may provide additional explanation pertaining to the refusal(s) and/or requirement(s) in this
Office action, the trademark examining attorney may not provide legal advice or statements about applicant’s rights.  See TMEP §§705.02,
709.06.
 
 

/LaurenEBurke/
Examining Attorney
Law Office 106
571-272-2763
lauren.burke@uspto.gov

 
TO RESPOND TO THIS LETTER:  Go to http://www.uspto.gov/trademarks/teas/response_forms.jsp.  Please wait 48-72 hours from the
issue/mailing date before using the Trademark Electronic Application System (TEAS), to allow for necessary system updates of the application. 
For technical assistance with online forms, e-mail TEAS@uspto.gov. For questions about the Office action itself, please contact the assigned
trademark examining attorney. E-mail communications will not be accepted as responses to Office actions; therefore, do not respond to
this Office action by e-mail.
 
All informal e-mail communications relevant to this application will be placed in the official application record.
 
WHO MUST SIGN THE RESPONSE: It must be personally signed by an individual applicant or someone with legal authority to bind an
applicant (i.e., a corporate officer, a general partner, all joint applicants). If an applicant is represented by an attorney, the attorney must sign the
response. 
 
PERIODICALLY CHECK THE STATUS OF THE APPLICATION:  To ensure that applicant does not miss crucial deadlines or official
notices, check the status of the application every three to four months using the Trademark Status and Document Retrieval (TSDR) system at
http://tsdr.uspto.gov/.  Please keep a copy of the TSDR status screen.  If the status shows no change for more than six months, contact the
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Trademark Assistance Center by e-mail at TrademarkAssistanceCenter@uspto.gov or call 1-800-786-9199.  For more information on checking
status, see http://www.uspto.gov/trademarks/process/status/.
 
TO UPDATE CORRESPONDENCE/E-MAIL ADDRESS: Use the TEAS form at http://www.uspto.gov/trademarks/teas/correspondence.jsp.
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PTO Form 1957 (Rev 9/2005)

OMB No. 0651-0050 (Exp. 07/31/2017)

Response to Office Action

The table below presents the data as entered.

Input Field Entered

SERIAL NUMBER 86265002

LAW OFFICE ASSIGNED LAW OFFICE 106

MARK SECTION

MARK http://tsdr.uspto.gov/img/86265002/large

LITERAL ELEMENT LIQUIVITA

STANDARD CHARACTERS YES

USPTO-GENERATED IMAGE YES

MARK STATEMENT
The mark consists of standard characters, without claim to any particular font style,
size or color.

ARGUMENT(S)

With the deletion of any and all reference to vitamins from the identification of services there should no longer be any reasonable likelihood of
confusion by and between Applicant's trademark for LIQUIVITA for medical services performed by doctors in a doctors office and
Registrant's trademark for LIQUI-VITE which is the brand name of a bottle of multivitamins you can buy at the drugstore. It is very important
to note the spelling differences in these two names. They are not identical marks and thus should not be held to a stricter level of scrutiny. No
individual looking for professional medical services is going to get confused and accidentally buy a bottle of vitamins at a drug store. No
person shopping for a bottle of over the counter multivitamins named LIQUI-VITE is going to get confused and end up making an
appointment at the LIQUIVITA medical clinic. The products and services differ greatly. Please reconsider.

GOODS AND/OR SERVICES SECTION (current)

INTERNATIONAL CLASS 044

DESCRIPTION

Medical services; Medical testing for diagnostic or treatment purposes; Providing medical information in the field of health and wellness,
nutraceutical therapy and nutrient IV therapy; Medical hydration clinic services, namely, providing intravenous hydration, intravenous
electrolyte replacement therapy, intravenous vitamin and amino infusion therapy, intravenous free radical reduction therapy, intravenous fluid
cleansing therapy, intravenous hangover alleviation therapy, supplemental oxygen therapy, and massage therapy; Providing medical
information, consultancy and advisory services; Vitamin therapy; Mobile medical hydration clinic services, namely, providing intravenous
hydration, intravenous electrolyte replacement therapy, intravenous vitamin and amino infusion therapy, intravenous free radical reduction
therapy, intravenous fluid cleansing therapy, intravenous hangover alleviation therapy, supplemental oxygen therapy, and massage therapy

FILING BASIS Section 1(a)

        FIRST USE ANYWHERE DATE At least as early as 02/00/2014

        FIRST USE IN COMMERCE DATE At least as early as 02/00/2014

GOODS AND/OR SERVICES SECTION (proposed)

INTERNATIONAL CLASS 044

TRACKED TEXT DESCRIPTION

Medical services; Medical testing for diagnostic or treatment purposes;Providing medical information in the field of health and wellness,
nutraceutical therapy and nutrient IV therapy; Providing medical information in the field of health and wellness; Medical hydration clinic
services, namely, providing intravenous hydration, intravenous electrolyte replacement therapy, intravenous vitamin and amino infusion
therapy, intravenous free radical reduction therapy, intravenous fluid cleansing therapy, intravenous hangover alleviation therapy,
supplemental oxygen therapy, and massage therapy; Medical hydration clinic services, namely, providing intravenous hydration, intravenous
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free radical reduction therapy, intravenous fluid cleansing therapy, supplemental oxygen therapy, and massage therapy; Providing medical
information, consultancy and advisory services;Vitamin therapy; Mobile medical hydration clinic services, namely, providing intravenous
hydration, intravenous free radical reduction therapy, intravenous fluid cleansing therapy, supplemental oxygen therapy, and massage therapy;
Mobile medical hydration clinic services, namely, providing intravenous hydration, intravenous electrolyte replacement therapy, intravenous
vitamin and amino infusion therapy, intravenous free radical reduction therapy, intravenous fluid cleansing therapy, intravenous hangover
alleviation therapy, supplemental oxygen therapy, and massage therapy

FINAL DESCRIPTION

Medical services; Medical testing for diagnostic or treatment purposes; Providing medical information in the field of health and wellness;
Medical hydration clinic services, namely, providing intravenous hydration, intravenous free radical reduction therapy, intravenous fluid
cleansing therapy, supplemental oxygen therapy, and massage therapy; Providing medical information, consultancy and advisory services;
Mobile medical hydration clinic services, namely, providing intravenous hydration, intravenous free radical reduction therapy, intravenous
fluid cleansing therapy, supplemental oxygen therapy, and massage therapy

FILING BASIS Section 1(a)

       FIRST USE ANYWHERE DATE At least as early as 02/00/2014

       FIRST USE IN COMMERCE DATE At least as early as 02/00/2014

SIGNATURE SECTION

RESPONSE SIGNATURE /rmorris/

SIGNATORY'S NAME RICHARD L MORRIS JR ESQ

SIGNATORY'S POSITION ATTORNEY OF RECORD

SIGNATORY'S PHONE NUMBER 3056736686

DATE SIGNED 01/20/2015

AUTHORIZED SIGNATORY YES

FILING INFORMATION SECTION

SUBMIT DATE Tue Jan 20 10:56:38 EST 2015

TEAS STAMP

USPTO/ROA-XX.XX.XXX.XX-20
150120105638756894-862650
02-530cfd1f9a24b1dd355742
79a5fc63ef482e7b677693680
f6d5bc08f47a36d-N/A-N/A-2
0150120105412692312

PTO Form 1957 (Rev 9/2005)

OMB No. 0651-0050 (Exp. 07/31/2017)

Response to Office Action
To the Commissioner for Trademarks:

Application serial no. 86265002 LIQUIVITA(Standard Characters, see http://tsdr.uspto.gov/img/86265002/large) has been amended as follows:

ARGUMENT(S)
In response to the substantive refusal(s), please note the following:

With the deletion of any and all reference to vitamins from the identification of services there should no longer be any reasonable likelihood of
confusion by and between Applicant's trademark for LIQUIVITA for medical services performed by doctors in a doctors office and Registrant's
trademark for LIQUI-VITE which is the brand name of a bottle of multivitamins you can buy at the drugstore. It is very important to note the
spelling differences in these two names. They are not identical marks and thus should not be held to a stricter level of scrutiny. No individual
looking for professional medical services is going to get confused and accidentally buy a bottle of vitamins at a drug store. No person shopping
for a bottle of over the counter multivitamins named LIQUI-VITE is going to get confused and end up making an appointment at the
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LIQUIVITA medical clinic. The products and services differ greatly. Please reconsider.

CLASSIFICATION AND LISTING OF GOODS/SERVICES
Applicant proposes to amend the following class of goods/services in the application:
Current:  Class 044 for Medical services; Medical testing for diagnostic or treatment purposes; Providing medical information in the field of
health and wellness, nutraceutical therapy and nutrient IV therapy; Medical hydration clinic services, namely, providing intravenous hydration,
intravenous electrolyte replacement therapy, intravenous vitamin and amino infusion therapy, intravenous free radical reduction therapy,
intravenous fluid cleansing therapy, intravenous hangover alleviation therapy, supplemental oxygen therapy, and massage therapy; Providing
medical information, consultancy and advisory services; Vitamin therapy; Mobile medical hydration clinic services, namely, providing
intravenous hydration, intravenous electrolyte replacement therapy, intravenous vitamin and amino infusion therapy, intravenous free radical
reduction therapy, intravenous fluid cleansing therapy, intravenous hangover alleviation therapy, supplemental oxygen therapy, and massage
therapy
Original Filing Basis:
Filing Basis: Section 1(a), Use in Commerce: The applicant is using the mark in commerce, or the applicant's related company or licensee is
using the mark in commerce, on or in connection with the identified goods and/or services. 15 U.S.C. Section 1051(a), as amended. The mark
was first used at least as early as 02/00/2014 and first used in commerce at least as early as 02/00/2014 , and is now in use in such commerce.

Proposed:
Tracked Text Description: Medical services; Medical testing for diagnostic or treatment purposes;Providing medical information in the field
of health and wellness, nutraceutical therapy and nutrient IV therapy; Providing medical information in the field of health and wellness; Medical
hydration clinic services, namely, providing intravenous hydration, intravenous electrolyte replacement therapy, intravenous vitamin and amino
infusion therapy, intravenous free radical reduction therapy, intravenous fluid cleansing therapy, intravenous hangover alleviation therapy,
supplemental oxygen therapy, and massage therapy; Medical hydration clinic services, namely, providing intravenous hydration, intravenous
free radical reduction therapy, intravenous fluid cleansing therapy, supplemental oxygen therapy, and massage therapy; Providing medical
information, consultancy and advisory services;Vitamin therapy; Mobile medical hydration clinic services, namely, providing intravenous
hydration, intravenous free radical reduction therapy, intravenous fluid cleansing therapy, supplemental oxygen therapy, and massage therapy;
Mobile medical hydration clinic services, namely, providing intravenous hydration, intravenous electrolyte replacement therapy, intravenous
vitamin and amino infusion therapy, intravenous free radical reduction therapy, intravenous fluid cleansing therapy, intravenous hangover
alleviation therapy, supplemental oxygen therapy, and massage therapy

Class 044 for Medical services; Medical testing for diagnostic or treatment purposes; Providing medical information in the field of health and
wellness; Medical hydration clinic services, namely, providing intravenous hydration, intravenous free radical reduction therapy, intravenous
fluid cleansing therapy, supplemental oxygen therapy, and massage therapy; Providing medical information, consultancy and advisory services;
Mobile medical hydration clinic services, namely, providing intravenous hydration, intravenous free radical reduction therapy, intravenous fluid
cleansing therapy, supplemental oxygen therapy, and massage therapy
Filing Basis: Section 1(a), Use in Commerce: The applicant is using the mark in commerce, or the applicant's related company or licensee is
using the mark in commerce, on or in connection with the identified goods and/or services. 15 U.S.C. Section 1051(a), as amended. The mark
was first used at least as early as 02/00/2014 and first used in commerce at least as early as 02/00/2014 , and is now in use in such commerce.
SIGNATURE(S)
Response Signature
Signature: /rmorris/     Date: 01/20/2015
Signatory's Name: RICHARD L MORRIS JR ESQ
Signatory's Position: ATTORNEY OF RECORD

Signatory's Phone Number: 3056736686

The signatory has confirmed that he/she is an attorney who is a member in good standing of the bar of the highest court of a U.S. state, which
includes the District of Columbia, Puerto Rico, and other federal territories and possessions; and he/she is currently the applicant's attorney or an
associate thereof; and to the best of his/her knowledge, if prior to his/her appointment another U.S. attorney or a Canadian attorney/agent not
currently associated with his/her company/firm previously represented the applicant in this matter: (1) the applicant has filed or is concurrently
filing a signed revocation of or substitute power of attorney with the USPTO; (2) the USPTO has granted the request of the prior representative to
withdraw; (3) the applicant has filed a power of attorney appointing him/her in this matter; or (4) the applicant's appointed U.S. attorney or
Canadian attorney/agent has filed a power of attorney appointing him/her as an associate attorney in this matter.

        
Serial Number: 86265002
Internet Transmission Date: Tue Jan 20 10:56:38 EST 2015
TEAS Stamp: USPTO/ROA-XX.XX.XXX.XX-20150120105638756
894-86265002-530cfd1f9a24b1dd35574279a5f
c63ef482e7b677693680f6d5bc08f47a36d-N/A-
N/A-20150120105412692312
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To: LIQUIVITA LLC ( richard@4trademark.com)

Subject: U.S. TRADEMARK APPLICATION NO. 86265002 - LIQUIVITA - N/A

Sent: 8/20/2014 6:05:55 PM

Sent As: ECOM106@USPTO.GOV

Attachments: Attachment - 1
Attachment - 2
Attachment - 3
Attachment - 4
Attachment - 5
Attachment - 6
Attachment - 7
Attachment - 8
Attachment - 9
Attachment - 10
Attachment - 11
Attachment - 12
Attachment - 13
Attachment - 14
Attachment - 15
Attachment - 16
Attachment - 17
Attachment - 18
Attachment - 19
Attachment - 20
Attachment - 21
Attachment - 22
Attachment - 23
Attachment - 24
Attachment - 25
Attachment - 26
Attachment - 27

UNITED STATES PATENT AND TRADEMARK OFFICE (USPTO)
OFFICE ACTION (OFFICIAL LETTER) ABOUT APPLICANT’S TRADEMARK APPLICATION

 
U.S. APPLICATION SERIAL NO.  86265002
 
MARK: LIQUIVITA
 

 
        

*86265002*
CORRESPONDENT ADDRESS:
      RICHARD L MORRIS JR ESQ
      TRADEMARKRENEWALS.COM
      PO BOX 398538
      MIAMI BEACH, FL 33239-8538
      

 
CLICK HERE TO RESPOND TO THIS LETTER:
http://www.uspto.gov/trademarks/teas/response_forms.jsp

 
VIEW YOUR APPLICATION FILE

 
APPLICANT: LIQUIVITA LLC
 

 
 

CORRESPONDENT’S REFERENCE/DOCKET NO :  
      N/A
CORRESPONDENT E-MAIL ADDRESS:  
      richard@4trademark.com
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OFFICE ACTION
 

STRICT DEADLINE TO RESPOND TO THIS LETTER
TO AVOID ABANDONMENT OF APPLICANT’S TRADEMARK APPLICATION, THE USPTO MUST RECEIVE APPLICANT’S
COMPLETE RESPONSE TO THIS LETTER WITHIN 6 MONTHS OF THE ISSUE/MAILING DATE BELOW.
 
ISSUE/MAILING DATE: 8/20/2014
 
The referenced application has been reviewed by the assigned trademark examining attorney. Applicant must respond timely and completely to
the issue(s) below. 15 U.S.C. §1062(b); 37 C.F.R. §§2.62(a), 2.65(a); TMEP §§711, 718.03.
 
SUMMARY OF ISSUES that applicant must address:
 

Section 2(d) Refusal – Likelihood of Confusion
 
SECTION 2(d) REFUSAL – LIKELIHOOD OF CONFUSION

Registration of the applied-for mark is refused because of a likelihood of confusion with the mark in U.S. Registration No. 1526499. Trademark
Act Section 2(d), 15 U.S.C. §1052(d); see TMEP §§1207.01 et seq. See the enclosed registration.
 
Applicant has applied to register the mark LIQUIVITA (in standard characters) for “Medical services; Medical testing for diagnostic or
treatment purposes; Providing medical information in the field of health and wellness, nutraceutical therapy and nutrient IV therapy; Medical
hydration clinic services, namely, providing intravenous hydration, intravenous electrolyte replacement therapy, intravenous vitamin and amino
infusion therapy, intravenous free radical reduction therapy, intravenous fluid cleansing therapy, intravenous hangover alleviation therapy,
supplemental oxygen therapy, and massage therapy; Providing medical information, consultancy and advisory services; Vitamin therapy; Mobile
medical hydration clinic services, namely, providing intravenous hydration, intravenous electrolyte replacement therapy, intravenous vitamin
and amino infusion therapy, intravenous free radical reduction therapy, intravenous fluid cleansing therapy, intravenous hangover alleviation
therapy, supplemental oxygen therapy, and massage therapy” in International Class 44.  The cited registration is U.S. Registration No. 1526499,
LIQUI-VITE (typed) for “Multivitamin dietary food supplement” in International Class 5.
 
Trademark Act Section 2(d) bars registration of an applied-for mark that so resembles a registered mark that it is likely a potential consumer
would be confused, mistaken, or deceived as to the source of the goods and/or services of the applicant and registrant. See 15 U.S.C. §1052(d). 
A determination of likelihood of confusion under Section 2(d) is made on a case-by case basis and the factors set forth in In re E. I. du Pont de
Nemours & Co., 476 F.2d 1357, 177 USPQ 563 (C.C.P.A. 1973) aid in this determination. Citigroup Inc. v. Capital City Bank Grp., Inc., 637
F.3d 1344, 1349, 98 USPQ2d 1253, 1256 (Fed. Cir. 2011) (citing On-Line Careline, Inc. v. Am. Online, Inc., 229 F.3d 1080, 1085, 56 USPQ2d
1471, 1474 (Fed. Cir. 2000)). Not all the du Pont factors, however, are necessarily relevant or of equal weight, and any one of the factors may
control in a given case, depending upon the evidence of record. Citigroup Inc. v. Capital City Bank Grp., Inc., 637 F.3d at 1355, 98 USPQ2d at
1260;In re Majestic Distilling Co., 315 F.3d 1311, 1315, 65 USPQ2d 1201, 1204 (Fed. Cir. 2003); see In re E. I. du Pont de Nemours & Co., 476
F.2d at 1361-62, 177 USPQ at 567.
 
In this case, the following factors are the most relevant: similarity of the marks, similarity and nature of the goods and/or services, and similarity
of the trade channels of the goods and/or services. See In re Viterra Inc., 671 F.3d 1358, 1361-62, 101 USPQ2d 1905, 1908 (Fed. Cir. 2012); In
re Dakin’s Miniatures Inc., 59 USPQ2d 1593, 1595-96 (TTAB 1999); TMEP §§1207.01 et seq.
 
Comparison of the Marks
 
Marks are compared in their entireties for similarities in appearance, sound, connotation, and commercial impression.  In re Viterra Inc., 671
F.3d 1358, 1362, 101 USPQ2d 1905, 1908 (Fed. Cir. 2012) (quoting In re E. I. du Pont de Nemours & Co., 476 F.2d 1357, 1361, 177 USPQ 563,
567 (C.C.P.A. 1973)); TMEP §1207.01(b)-(b)(v).  Similarity in any one of these elements may be sufficient to find the marks confusingly
similar. In re White Swan Ltd., 8 USPQ2d 1534, 1535 (TTAB 1988); see In re 1st USA Realty Prof’ls, Inc., 84 USPQ2d 1581, 1586 (TTAB
2007); TMEP §1207.01(b).
 
Applicant’s mark LIQUIVITA is highly similar in sound, appearance and commercial impression to registrant’s mark LIQUI-VITE . The marks
are highly similar in that they both contain the identical term LIQUI. Consumers are generally more inclined to focus on the first word, prefix,
or syllable in any trademark or service mark. See Palm Bay Imps., Inc. v. Veuve Clicquot Ponsardin Maison Fondee En 1772, 396 F. 3d 1369,
1372, 73 USPQ2d 1689, 1692 (Fed. Cir. 2005); Presto Prods., Inc. v. Nice-Pak Prods., Inc., 9 USPQ2d 1895, 1897 (TTAB 1988) (“it is often
the first part of a mark which is most likely to be impressed upon the mind of a purchaser and remembered” when making purchasing
decisions). Additionally, consumer confusion has been held likely for marks that do not physically sound or look alike, but that convey the same
idea, stimulate the same mental reaction, or may have the same overall meaning. Proctor & Gamble Co. v. Conway, 419 F.2d 1332, 1336, 164
USPQ 301, 304 (C.C.P.A. 1970) (holding MISTER STAIN likely to be confused with MR. CLEAN on competing cleaning products); see
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Ralston Purina Co. v. Old Ranchers Canning Co., 199 USPQ 125 (TTAB 1978) (holding TUNA O’ THE FARM for canned chicken likely to be
confused with CHICKEN OF THE SEA for canned tuna); Downtowner Corp. v. Uptowner Inns, Inc., 178 USPQ 105 (TTAB 1973) (holding
UPTOWNER for motor inn and restaurant services likely to be confused with DOWNTOWNER for the same services); TMEP §1207.01(b). 
 
The attached Internet evidence shows that the terms “VITA” and “VITE” are both commonly used in relation to vitamins and vitamin therapy.  
Therefore, the slight difference in sound between the two marks due to the difference of one letter is not sufficient to prevent confusion between
the marks because it does not sufficiently change the similarities in sound, appearance and overall commercial impression of the marks. 
 
Comparison of the Goods and Services
 
The goods and services of the parties need not be identical or even competitive to find a likelihood of confusion. See On-line Careline Inc. v.
Am. Online Inc., 229 F.3d 1080, 1086, 56 USPQ2d 1471, 1475 (Fed. Cir. 2000); Recot, Inc. v. Becton, 214 F.3d 1322, 1329, 54 USPQ2d 1894,
1898 (Fed. Cir. 2000) (“[E]ven if the goods in question are different from, and thus not related to, one another in kind, the same goods can be
related in the mind of the consuming public as to the origin of the goods.”); TMEP §1207.01(a)(i).  
 
The respective goods and services need only be “related in some manner and/or if the circumstances surrounding their marketing [be] such that
they could give rise to the mistaken belief that [the goods and/or services] emanate from the same source.”  Coach Servs., Inc. v. Triumph
Learning LLC, 668 F.3d 1356, 1369, 101 USPQ2d 1713, 1722 (Fed. Cir. 2012) (quoting 7-Eleven Inc. v. Wechsler, 83 USPQ2d 1715, 1724
(TTAB 2007)); Gen. Mills Inc. v. Fage Dairy Processing Indus. SA, 100 USPQ2d 1584, 1597 (TTAB 2011); TMEP §1207.01(a)(i).
 
Consumers are likely to be confused by the use of similar marks on or in connection with goods and with services featuring or related to those
goods. TMEP §1207.01(a)(ii); see In re United Serv. Distribs., Inc., 229 USPQ 237 (TTAB 1986) (holding design for distributorship services in
the field of health and beauty aids likely to be confused with design for skin cream); In re Phillips-Van Heusen Corp., 228 USPQ 949 (TTAB
1986) (holding 21 CLUB for various items of men’s, boys’, girls’ and women’s clothing likely to be confused with THE “21” CLUB
(stylized) for restaurant services and towels); In re U.S. Shoe Corp., 229 USPQ 707 (TTAB 1985) (holding CAREER IMAGE (stylized) for retail
women’s clothing store services and clothing likely to be confused with CREST CAREER IMAGES (stylized) for uniforms); Steelcase Inc. v.
Steelcare Inc., 219 USPQ 433 (TTAB 1983) (holding STEELCARE INC. for refinishing of furniture, office furniture, and machinery likely to be
confused with STEELCASE for office furniture and accessories).
 
The trademark examining attorney has attached evidence from the USPTO’s X-Search database consisting of a number of third-party marks
registered for use in connection with the same or similar goods and services as those of both applicant and registrant in this case. This evidence
shows that the goods and services listed therein, namely medical services, vitamin therapy and dietary supplements, are of a kind that may
emanate from a single source under a single mark. See In re Anderson, 101 USPQ2d 1912, 1919 (TTAB 2012); In re Albert Trostel & Sons Co.,
29 USPQ2d 1783, 1785-86 (TTAB 1993); In re Mucky Duck Mustard Co., 6 USPQ2d 1467, 1470 n.6 (TTAB 1988); TMEP §1207.01(d)(iii).
 
Additionally, the attached Internet evidence consists of websites for companies that provide medical services, vitamin therapy and dietary
supplements. This evidence establishes that the same entity commonly provides the relevant goods and services and markets the goods and
services under the same mark, and the relevant goods and services are sold or provided through the same trade channels and used by the same
classes of consumers in the same fields of use. Therefore, applicant’s services and registrant’s goods are considered related for likelihood of
confusion purposes. See, e.g., In re Davey Prods. Pty Ltd., 92 USPQ2d 1198, 1202-04 (TTAB 2009); In re Toshiba Med. Sys. Corp., 91 USPQ2d
1266, 1268-69, 1271-72 (TTAB 2009).
 
Evidence obtained from the Internet may be used to support a determination under Trademark Act Section 2(d) that goods and services are
related. See, e.g., In re G.B.I. Tile & Stone, Inc., 92 USPQ2d 1366, 1371 (TTAB 2009); In re Paper Doll Promotions, Inc., 84 USPQ2d 1660,
1668 (TTAB 2007).
 
The marks are similar in appearance, sound, connotation, and commercial impression and the goods and services are closely related. It is likely
that consumers will mistakenly believe the goods and services emanate from the same source. The overriding concern is not only to prevent
buyer confusion as to the source of the goods and services, but to protect the registrant from adverse commercial impact due to use of a similar
mark by a newcomer. See In re Shell Oil Co., 992 F.2d 1204, 1208, 26 USPQ2d 1687, 1690 (Fed. Cir. 1993). Therefore, any doubt regarding a
likelihood of confusion determination is resolved in favor of the registrant. TMEP §1207.01(d)(i); see Hewlett-Packard Co. v. Packard Press,
Inc., 281 F.3d 1261, 1265, 62 USPQ2d 1001, 1003 (Fed. Cir. 2002); In re Hyper Shoppes (Ohio), Inc., 837 F.2d 463, 464-65, 6 USPQ2d 1025,
1026 (Fed. Cir. 1988). Accordingly, registration is refused pursuant to Section 2(d) of the Trademark Act.
 
Although applicant’s mark has been refused registration, applicant may respond to the refusal(s) by submitting evidence and arguments in
support of registration.
 
RESPONSE GUIDELINES
 
For this application to proceed toward registration, applicant must explicitly address each refusal and/or requirement raised in this Office action. 
If the action includes a refusal, applicant may provide arguments and/or evidence as to why the refusal should be withdrawn and the mark should
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register. Applicant may also have other options for responding to a refusal and should consider such options carefully. To respond to
requirements and certain refusal response options, applicant should set forth in writing the required changes or statements.
 
If applicant does not respond to this Office action within six months of the issue/mailing date, or responds by expressly abandoning the
application, the application process will end, the trademark will fail to register, and the application fee will not be refunded. See 15 U.S.C.
§1062(b); 37 C.F.R. §§2.65(a), 2.68(a), 2.209(a); TMEP §§405.04, 718.01, 718.02. Where the application has been abandoned for failure to
respond to an Office action, applicant’s only option would be to file a timely petition to revive the application, which, if granted, would allow
the application to return to active status. See 37 C.F.R. §2.66; TMEP §1714. There is a $100 fee for such petitions. See 37 C.F.R. §§2.6,
2.66(b)(1).
 
If applicant has questions regarding this Office action, please telephone or e-mail the assigned trademark examining attorney. All relevant e-
mail communications will be placed in the official application record; however, an e-mail communication will not be accepted as a response to
this Office action and will not extend the deadline for filing a proper response. See 37 C.F.R. §2.191; TMEP §§304.01-.02, 709.04-.05. Further,
although the trademark examining attorney may provide additional explanation pertaining to the refusal(s) and/or requirement(s) in this Office
action, the trademark examining attorney may not provide legal advice or statements about applicant’s rights.  See TMEP §§705.02, 709.06.
 
           
 

/LaurenEBurke/
Examining Attorney
Law Office 106
571-272-2763
lauren.burke@uspto.gov

 
TO RESPOND TO THIS LETTER:  Go to http://www.uspto.gov/trademarks/teas/response_forms.jsp.  Please wait 48-72 hours from the
issue/mailing date before using the Trademark Electronic Application System (TEAS), to allow for necessary system updates of the application. 
For technical assistance with online forms, e-mail TEAS@uspto.gov. For questions about the Office action itself, please contact the assigned
trademark examining attorney. E-mail communications will not be accepted as responses to Office actions; therefore, do not respond to
this Office action by e-mail.
 
All informal e-mail communications relevant to this application will be placed in the official application record.
 
WHO MUST SIGN THE RESPONSE: It must be personally signed by an individual applicant or someone with legal authority to bind an
applicant (i.e., a corporate officer, a general partner, all joint applicants). If an applicant is represented by an attorney, the attorney must sign the
response. 
 
PERIODICALLY CHECK THE STATUS OF THE APPLICATION:  To ensure that applicant does not miss crucial deadlines or official
notices, check the status of the application every three to four months using the Trademark Status and Document Retrieval (TSDR) system at
http://tsdr.uspto.gov/.  Please keep a copy of the TSDR status screen.  If the status shows no change for more than six months, contact the
Trademark Assistance Center by e-mail at TrademarkAssistanceCenter@uspto.gov or call 1-800-786-9199.  For more information on checking
status, see http://www.uspto.gov/trademarks/process/status/.
 
TO UPDATE CORRESPONDENCE/E-MAIL ADDRESS: Use the TEAS form at http://www.uspto.gov/trademarks/teas/correspondence.jsp.
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To: LIQUIVITA LLC ( richard@4trademark.com)

Subject: U.S. TRADEMARK APPLICATION NO. 86265002 - LIQUIVITA - N/A

Sent: 8/20/2014 6:05:55 PM

Sent As: ECOM106@USPTO.GOV

Attachments:

UNITED STATES PATENT AND TRADEMARK OFFICE (USPTO)
 
 

IMPORTANT NOTICE REGARDING YOUR
U.S. TRADEMARK APPLICATION

 
USPTO OFFICE ACTION (OFFICIAL LETTER) HAS ISSUED
ON 8/20/2014 FOR U.S. APPLICATION SERIAL NO. 86265002

 
Please follow the instructions below:
 
(1) TO READ THE LETTER:  Click on this link or go to http://tsdr.uspto.gov, enter the U.S. application serial number, and click on
“Documents.”
 
The Office action may not be immediately viewable, to allow for necessary system updates of the application, but will be available within 24
hours of this e-mail notification.
 
(2) TIMELY RESPONSE IS REQUIRED:  Please carefully review the Office action to determine (1) how to respond, and (2) the applicable
response time period. Your response deadline will be calculated from8/20/2014(or sooner if specified in the Office action). For information
regarding response time periods, see http://www.uspto.gov/trademarks/process/status/responsetime.jsp.
 
Do NOT hit “Reply” to this e-mail notification, or otherwise e-mail your response because the USPTO does NOT accept e-mails as
responses to Office actions. Instead, the USPTO recommends that you respond online using the Trademark Electronic Application System
(TEAS) response form located at http://www.uspto.gov/trademarks/teas/response_forms.jsp.
 
(3) QUESTIONS: For questions about the contents of the Office action itself, please contact the assigned trademark examining attorney. For
technicalassistance in accessing or viewing the Office action in the Trademark Status and Document Retrieval (TSDR) system, please e-mail
TSDR@uspto.gov.

 
WARNING

 
Failure to file the required response by the applicable response deadline will result in the ABANDONMENT of your application. For
more information regarding abandonment, see http://www.uspto.gov/trademarks/basics/abandon.jsp.
 
PRIVATE COMPANY SOLICITATIONS REGARDING YOUR APPLICATION:  Private companiesnot associated with the USPTO are
using information provided in trademark applications to mail or e-mail trademark-related solicitations. These companies often use names that
closely resemble the USPTO and their solicitations may look like an official government document. Many solicitations require that you pay
“fees.”  
 
Please carefully review all correspondence you receive regarding this application to make sure that you are responding to an official document
from the USPTO rather than a private company solicitation. All officialUSPTO correspondence will be mailed only from the “United States
Patent and Trademark Office” in Alexandria, VA; or sent by e-mail from the domain “@uspto.gov.”  For more information on how to handle
private company solicitations, see http://www.uspto.gov/trademarks/solicitation_warnings.jsp.
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PTO Form 1478 (Rev 9/2006)

OMB No. 0651-0009 (Exp 12/31/2014)

Trademark/Service Mark Application, Principal Register

Serial Number: 86265002
Filing Date: 04/29/2014

The table below presents the data as entered.

Input Field Entered

SERIAL NUMBER 86265002

MARK INFORMATION

* MARK LIQUIVITA

STANDARD CHARACTERS YES

USPTO-GENERATED IMAGE YES

LITERAL ELEMENT LIQUIVITA

MARK STATEMENT
The mark consists of standard characters, without claim to any
particular font, style, size, or color.

REGISTER Principal

APPLICANT INFORMATION

* OWNER OF MARK LIQUIVITA LLC

* STREET 5153 NW 2nd Terrace

* CITY Coconut Creek

* STATE
(Required for U.S. applicants)

Florida

* COUNTRY United States

* ZIP/POSTAL CODE
(Required for U.S. applicants only)

33073

LEGAL ENTITY INFORMATION

TYPE limited liability company

STATE/COUNTRY WHERE LEGALLY ORGANIZED Florida

GOODS AND/OR SERVICES AND BASIS INFORMATION

INTERNATIONAL CLASS 044 

* IDENTIFICATION

Medical services; Medical testing for diagnostic or treatment
purposes; Providing medical information in the field of health
and wellness, nutraceutical therapy and nutrient IV therapy;
Medical hydration clinic services, namely, providing
intravenous hydration, intravenous electrolyte replacement
therapy, intravenous vitamin and amino infusion therapy,
intravenous free radical reduction therapy, intravenous fluid
cleansing therapy, intravenous hangover alleviation therapy,
supplemental oxygen therapy, and massage therapy; Providing
medical information, consultancy and advisory services;
Vitamin therapy; Mobile medical hydration clinic services,
namely, providing intravenous hydration, intravenous
electrolyte replacement therapy, intravenous vitamin and
amino infusion therapy, intravenous free radical reduction
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therapy, intravenous fluid cleansing therapy, intravenous
hangover alleviation therapy, supplemental oxygen therapy,
and massage therapy

FILING BASIS SECTION 1(a)

       FIRST USE ANYWHERE DATE At least as early as 02/00/2014

       FIRST USE IN COMMERCE DATE At least as early as 02/00/2014

       SPECIMEN
       FILE NAME(S)

\\TICRS\EXPORT16\IMAGEOUT
16\862\650\86265002\xml1\ APP0003.JPG

       
\\TICRS\EXPORT16\IMAGEOUT
16\862\650\86265002\xml1\ APP0004.JPG

       
\\TICRS\EXPORT16\IMAGEOUT
16\862\650\86265002\xml1\ APP0005.JPG

       
\\TICRS\EXPORT16\IMAGEOUT
16\862\650\86265002\xml1\ APP0006.JPG

       
\\TICRS\EXPORT16\IMAGEOUT
16\862\650\86265002\xml1\ APP0007.JPG

       SPECIMEN DESCRIPTION WEB PAGES and screen shots from twitter and/or instagram

ATTORNEY INFORMATION

NAME RICHARD L MORRIS JR ESQ

FIRM NAME TrademarkRenewals.com

INTERNAL ADDRESS c/o 1-800-4-TRADEMARK

STREET P.O. Box 398538

CITY Miami Beach

STATE Florida

COUNTRY United States

ZIP/POSTAL CODE 33239

PHONE 3056736686

FAX 3056736872

EMAIL ADDRESS richard@4trademark.com

AUTHORIZED TO COMMUNICATE VIA EMAIL Yes

CORRESPONDENCE INFORMATION

NAME RICHARD L MORRIS JR ESQ

FIRM NAME TrademarkRenewals.com

INTERNAL ADDRESS c/o 1-800-4-TRADEMARK

STREET P.O. Box 398538

CITY Miami Beach

STATE Florida

COUNTRY United States

ZIP/POSTAL CODE 33239

PHONE 3056736686
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FAX 3056736872

EMAIL ADDRESS richard@4trademark.com

AUTHORIZED TO COMMUNICATE VIA EMAIL Yes

FEE INFORMATION

NUMBER OF CLASSES 1

FEE PER CLASS 325

* TOTAL FEE DUE 325

* TOTAL FEE PAID 325

SIGNATURE INFORMATION

SIGNATURE /rmorris/

SIGNATORY'S NAME RICHARD L MORRIS JR ESQ

SIGNATORY'S POSITION ATTORNEY OF RECORD

DATE SIGNED 04/29/2014
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PTO Form 1478 (Rev 9/2006)

OMB No. 0651-0009 (Exp 12/31/2014)

Trademark/Service Mark Application, Principal Register

Serial Number: 86265002
Filing Date: 04/29/2014

To the Commissioner for Trademarks:

MARK:  LIQUIVITA (Standard Characters, see mark)
The literal element of the mark consists of LIQUIVITA.
The mark consists of standard characters, without claim to any particular font, style, size, or color.

The applicant, LIQUIVITA LLC, a limited liability company legally organized under the laws of Florida, having an address of
      5153 NW 2nd Terrace
      Coconut Creek, Florida 33073
      United States

requests registration of the trademark/service mark identified above in the United States Patent and Trademark Office on the Principal Register
established by the Act of July 5, 1946 (15 U.S.C. Section 1051 et seq.), as amended, for the following:

       International Class 044:  Medical services; Medical testing for diagnostic or treatment purposes; Providing medical information in the field
of health and wellness, nutraceutical therapy and nutrient IV therapy; Medical hydration clinic services, namely, providing intravenous hydration,
intravenous electrolyte replacement therapy, intravenous vitamin and amino infusion therapy, intravenous free radical reduction therapy,
intravenous fluid cleansing therapy, intravenous hangover alleviation therapy, supplemental oxygen therapy, and massage therapy; Providing
medical information, consultancy and advisory services; Vitamin therapy; Mobile medical hydration clinic services, namely, providing
intravenous hydration, intravenous electrolyte replacement therapy, intravenous vitamin and amino infusion therapy, intravenous free radical
reduction therapy, intravenous fluid cleansing therapy, intravenous hangover alleviation therapy, supplemental oxygen therapy, and massage
therapy

In International Class 044, the mark was first used by the applicant or the applicant's related company or licensee or predecessor in interest at
least as early as 02/00/2014, and first used in commerce at least as early as 02/00/2014, and is now in use in such commerce. The applicant is
submitting one(or more) specimen(s) showing the mark as used in commerce on or in connection with any item in the class of listed goods and/or
services, consisting of a(n) WEB PAGES and screen shots from twitter and/or instagram.
Specimen File1
Specimen File2
Specimen File3
Specimen File4
Specimen File5

The applicant's current Attorney Information:
      RICHARD L MORRIS JR ESQ of TrademarkRenewals.com

      c/o 1-800-4-TRADEMARK
      P.O. Box 398538
      Miami Beach, Florida 33239
      United States

The applicant's current Correspondence Information:
      RICHARD L MORRIS JR ESQ
      TrademarkRenewals.com
      c/o 1-800-4-TRADEMARK
      P.O. Box 398538
      Miami Beach, Florida 33239
      3056736686(phone)
      3056736872(fax)
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      richard@4trademark.com (authorized)

A fee payment in the amount of $325 has been submitted with the application, representing payment for 1 class(es).

Declaration

The signatory believes that: if the applicant is filing the application under 15 U.S.C. Section 1051(a), the applicant is the owner of the
trademark/service mark sought to be registered; the applicant or the applicant's related company or licensee is using the mark in commerce on or
in connection with the goods/services in the application, and such use by the applicant's related company or licensee inures to the benefit of the
applicant; the specimen(s) shows the mark as used on or in connection with the goods/services in the application; and/or if the applicant filed an
application under 15 U.S.C. Section 1051(b), Section 1126(d), and/or Section 1126(e), the applicant is entitled to use the mark in commerce; the
applicant has a bona fide intention to use or use through the applicant's related company or licensee the mark in commerce on or in connection
with the goods/services in the application. The signatory believes that to the best of the signatory's knowledge and belief, no other person has the
right to use the mark in commerce, either in the identical form or in such near resemblance as to be likely, when used on or in connection with the
goods/services of such other person, to cause confusion or mistake, or to deceive. The signatory being warned that willful false statements and
the like are punishable by fine or imprisonment, or both, under 18 U.S.C. Section 1001, and that such willful false statements and the like may
jeopardize the validity of the application or any registration resulting therefrom, declares that all statements made of his/her own knowledge are
true and all statements made on information and belief are believed to be true.

Declaration Signature

Signature: /rmorris/   Date: 04/29/2014
Signatory's Name: RICHARD L MORRIS JR ESQ
Signatory's Position: ATTORNEY OF RECORD
RAM Sale Number: 86265002
RAM Accounting Date: 04/29/2014

Serial Number: 86265002
Internet Transmission Date: Tue Apr 29 10:09:05 EDT 2014
TEAS Stamp: USPTO/BAS-XXX.XXX.XXX.XXX-20140429100905
532481-86265002-5004e83c8b8c585f6644d68d
66422c434e6328b6fe2168acde3bfd99d1f31d9c
-CC-10018-20140429095417417806

Opposer•s Notice of Reliance 
Opposition No. 91233147 
NeoLife International , LLC  
(by change of name from GNLD International , LLC 
v. Liquivita, LLC 

EXHIBIT N - PAGE 48 OF 54



Opposer•s Notice of Reliance 
Opposition No. 91233147 
NeoLife International , LLC  
(by change of name from GNLD International , LLC 
v. Liquivita, LLC EXHIBIT N - PAGE 49 OF 54



Opposer•s Notice of Reliance 
Opposition No. 91233147 
NeoLife International , LLC  
(by change of name from GNLD International , LLC 
v. Liquivita, LLC EXHIBIT N - PAGE 50 OF 54



Opposer•s Notice of Reliance 
Opposition No. 91233147 
NeoLife International , LLC  
(by change of name from GNLD International , LLC 
v. Liquivita, LLC EXHIBIT N - PAGE 51 OF 54



Opposer•s Notice of Reliance 
Opposition No. 91233147 
NeoLife International , LLC  
(by change of name from GNLD International , LLC 
v. Liquivita, LLC EXHIBIT N - PAGE 52 OF 54



Opposer•s Notice of Reliance 
Opposition No. 91233147 
NeoLife International , LLC  
(by change of name from GNLD International , LLC 
v. Liquivita, LLC EXHIBIT N - PAGE 53 OF 54



Opposer•s Notice of Reliance 
Opposition No. 91233147 
NeoLife International , LLC  
(by change of name from GNLD International , LLC 
v. Liquivita, LLC EXHIBIT N - PAGE 54 OF 54
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This Opinion is not a 
Precedent of the TTAB 

 
 Mailed: May 20, 2016

 
UNITED STATES PATENT AND TRADEMARK OFFICE  

_____ 
 

Trademark Trial and Appeal Board 
_____ 

 
In re Liquivita, LLC 

_____ 
 

Serial No. 86265014 
_____ 

 
Joseph C. Wasch of Wasch Raines LLP, 

for Liquivita, LLC. 

Steven W. Ferrell, Jr., Trademark Examining Attorney, Law Office 121, 
Michael W. Baird, Managing Attorney. 

_____ 
 
Before Taylor, Bergsman and Greenbaum, 

Administrative Trademark Judges. 
 
Opinion by Bergsman, Admini strative Trademark Judge: 

Liquivita, LLC (“Applicant”) seeks registra tion on the Principal Register of the 

mark LIQUIVITA LOUNGE and design, shown below, for  

Medical services; Medical testing for diagnostic or 
treatment purposes; Providing medical information in the 
field of health and wellness; Medical hydration clinic 
services, namely, providing intravenous hydration, 
intravenous free radical reduction therapy, intravenous 
fluid cleansing therapy, supplemental oxygen therapy, and 
massage therapy; Providing medical information, 
consultancy and advisory services; Mobile medical 
hydration clinic services, namely, providing intravenous 
hydration, intravenous free radical reduction therapy, 
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intravenous fluid cleansing therapy, supplemental oxygen 
therapy, and massage therapy, in Class 44. 1 

 

Applicant disclaimed the exclusive right to use the word “Lounge.” 

The Trademark Examining Attorney has refu sed registration of Applicant’s mark 

under Section 2(d) of the Trademark Act of  1946, 15 U.S.C. § 1052, on the ground that 

Applicant’s mark so resembles the registered mark LIQUI-VITE (typed drawing 

form) for a “multivitamin dietary food supplement ,” in Class 5, as to be likely to cause 

confusion.2 

When the refusal was made final, Applicant appealed and requested 

reconsideration. After the Examinin g Attorney denied the request for 

reconsideration, the appeal was resumed.  We affirm the refusal to register. 

Our determination under Section 2(d) is based on an analysis of all of the 

probative facts in evidence that are releva nt to the factors bearing on the issue of 

                                            
1  Application Serial No. 86265014 was filed on April 29, 2014, based upon Applicant’s claim 
of first use anywhere and use in commerce since at least as early as February 2014. 
 
2 Registration No. 1526499, issued February 28, 1989; renewed. 
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likelihood of confusion. In re E. I. du Pont de Nemours & Co., 476 F.2d 1357, 177 

USPQ 563, 567 (CCPA 1973). See also In re Majestic Distilling Co., Inc., 315 F.3d 

1311, 65 USPQ2d 1201, 1203 (Fed. Cir. 2003). In  any likelihood of confusion analysis, 

two key considerations are the similarities  between the marks and the similarities 

between the services. See Federated Foods, Inc. v. Fort Howard Paper Co., 544 F.2d 

1098, 192 USPQ 24, 29 (CCPA 1976) (“The fundamental inqu iry mandated by § 2(d) 

goes to the cumulative effect of differences in the essential characteristics of the goods 

and differences in the marks.”). 

A. The similarity or dissimilarity of the marks. 

We turn first to the du Pont likelihood of confusion fa ctor focusing on the 

similarity or dissimilarity of the marks in their entireties as to appearance, sound, 

connotation and commercial impression. In re E. I. du Pont De Nemours & Co., 177 

USPQ at 567 . In a particular case, “two marks ma y be found to be confusingly similar 

if there are sufficient simila rities in terms of sound or visual appearance or 

connotation.” Kabushiki Kaisha Hattori Seik o v. Satellite Int’l, Ltd., 29 USPQ2d 1317, 

1318 (TTAB 1991), aff’d mem., 979 F.2d 216 (Fed. Cir. 1992) (citation omitted). See 

also Eveready Battery Co. v. Green Planet Inc., 91 USPQ2d 1511, 1519 (TTAB 2009) 

(citing  Krim-Ko Corp. v. Coca-Cola Co., 390 F.2d 728, 156 USPQ 523, 526 (CCPA 

1968) (“It is sufficient if the similarity in either form, spelling or  sound alone is likely 

to cause confusion.”)). 

In comparing the marks, we are mindful that “[t]he proper test is not a side-by-

side comparison of the marks, but instead ‘whether the marks are sufficiently similar 
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in terms of their commercial impression’ such that persons who encounter the marks 

would be likely to assume a connection between the parties.” Coach Servs. Inc. v. 

Triumph Learning LLC , 668 F.3d 1356, 101 USPQ2d 1713, 1721 (Fed. Cir. 2012). See 

also San Fernando Electric Mfg. Co. v. JFD Electronics Components Corp., 565 F.2d 

683, 196 USPQ 1, 3 (CCPA 1977); Spoons Restaurants Inc. v. Morrison Inc., 23 

USPQ2d 1735, 1741 (TTAB 1991), aff’d mem., 972 F.2d 1353 (Fed. Cir. 1992). The 

proper focus is on the recollection of the average customer, who retains a general 

rather than specific impression of the marks. Geigy Chem. Corp. v. Atlas Chem. 

Indus., Inc. , 438 F.2d 1005, 169 USPQ 39, 40 (CCPA 1971); L’Oreal S.A. v. Marcon , 

102 USPQ2d 1434, 1438 (TTAB 2012); Winnebago Industries, Inc. v. Oliver & 

Winston, Inc., 207 USPQ 335, 344 (TTAB 1980); Sealed Air Corp. v. Scott Paper Co., 

190 USPQ 106, 108 (TTAB 1975).  Ba sed on Applicant’s identifi cation of services, the 

average customer is a person seeking me dical services specifically intravenous 

hydration, intravenous free radical reduct ion therapy, intravenous fluid cleansing 

therapy, supplemental oxygen therapy, and massage therapy. 

Because the similarity or dissimilarity of  the marks is determined based on the 

marks in their entireties, the analysis cannot be predicated on dissecting the marks 

into their various components; that is, the decision must be based on the entire 

marks, not just part of the marks. See Stone Lion Capital Part ners, LP v. Lion Capital 

LLP, 746 F.3d 1317, 110 USPQ2d 1157, 1161 (Fed. Cir. 2014); In re National Data 

Corp., 753 F.2d 1056, 224 USPQ 749, 751 (Fed. Cir. 1985).  See also Franklin Mint 

Corp. V. Master Mfg. Co., 667 F.2d 1005, 212 USPQ 233, 234 (CCPA 1981) (“It is 
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axiomatic that a mark should not be dissect ed and considered piecemeal; rather, it 

must be considered as a whole in determin ing likelihood of confusion”). On the other 

hand, there is nothing improper in stating that, for rational reasons, more or less 

weight has been given to a particular fe ature of a mark, provided the ultimate 

conclusion rests on a consideration of the marks in their entireties. In re National 

Data Corp. , 224 USPQ at 751. 

The dominant element of Applicant’s mark is the word LIQUIVITA.  In the case of 

marks consisting of words and a design, th e words are normally given greater weight 

because they would be used by consumers to  request the products and/or services.  In 

re Viterra Inc. , 671 F.3d 1358, 1362, 101 USPQ2d 1905, 1908, 1911 (Fed. Cir. 2012) 

(citing CBS Inc. v. Morrow , 708 F. 2d 1579, 1581-82, 218 USPQ 198, 200 (Fed. Cir 

1983)); Sweats Fashions Inc. v. Pannill Knitting Co ., 833 F.2d 1560, 4 USPQ2d 1793, 

1798 (Fed. Cir. 1987);  Giant Food, Inc. v. Nati on’s Food Service, Inc., 710 F.2d 1565, 

218 USPQ 390 (Fed. Cir. 1983). Although the dr oplet design in Applicant’s mark is 

clearly visible, it merely emphasizes the li quid component of the identified services. 

Applicant further emphasizes the word LIQUIVITA as the dominant part of its 

mark by displaying it in a much larger fo nt thereby calling attention to that word as 

opposed to the word “Lounge” which is displayed in a much smaller font below the 

word LIQUIVITA. 

Consumers are not apt to place much signif icance on the hyphen in the registered 

trademark LIQUI-VITE. See Nahshin v. Prod. Source Int’l LLC , 107 USPQ2d 1257, 

1258 n.2  (TTAB 2013) (“the pres ence or absence of a hyphen is insignificant to our 
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. . . decision”); Mag Instrument Inc. v. Brinkmann Corp ., 96 USPQ2d 1701, 1712 

(TTAB 2010) (hyphen did not dist inguish MAGNUM from MAG-NUM); Goodyear 

Tire & Rubber Company v. Dayco Corporation, 201 USPQ 485, 489 n.4 (TTAB 1978) 

(“Fast-Finder” with hyphen is in legal contemplation substantially identical to 

“Fastfinder” without hyphen). Therefor e, LIQUIVITA and LIQUI-VITE are similar 

in appearance and sound. 

Both LIQUIVITA and LIQUI-VITE are coin ed terms engendering the commercial 

impression of liquid life. 3 Consumers may interpret the addition of the word “Lounge” 

in Applicant’s LIQUIVITA LOUNGE mark as the division of LIQUI-VITE that 

provides hydration therapy to consumers.  

We disagree with Applicant’s argument that any similarity in the marks is based 

on “an improper dissection of the marks and an improper disregard of Appellant’s 

‘Lounge’, the non-common elem ent of the refused mark.” 4 As stated, there is nothing 

improper in giving more or less weight to a particular feature of a mark, so long as 

the decisive likelihood of confusion conclusion is based on a consideration of the 

entireties of the respective marks. In re National Data Corp. , 224 USPQ at 751. In 

                                            
3 The word “vita” is an adverb defined as  “during life.” Dictionary.com based on the Random 
House Dictionary  (2016). The word “vite” is an adverb defined, inter alia, as “lively.” Id. 
The Board may take judicial noti ce of dictionary definitions, Univ. of Notre Dame du Lac v. 
J.C. Gourmet Food Imp. Co ., 213 USPQ 594 (TTAB 1982), aff'd , 703 F.2d 1372, 217 USPQ 
505 (Fed. Cir. 1983), including online dictionaries t hat exist in printed format or have regular 
fixed editions.  In re Cordua Rests. LP , 110 USPQ2d 1227, 1229 n.4 (TTAB 2014), aff’d  ___ 
F.3d ___, ___USPQ2d ___ (Fed. Cir. 2016); Threshold.TV Inc. v. Metronome Enters. Inc. , 96 
USPQ2d 1031, 1038 n.14 (TTAB 2010); In re Red Bull GmbH , 78 USPQ2d 1375, 1378 (TTAB 
2006). 

4 Applicant’s Brief, p. 3 (9 TTABVUE 4). 
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fact, Applicant argues that the marks are not similar by dissecting the marks and 

focusing on the slight differences between the LIQUIVITA and LIQUI-VITE. For 

example,  

•  LIQUI-VITE is two words separated by a hyphen; 

•  LIQUIVITA LOUNGE, comprising two dist inct and separate words, invites 

pronunciation of each word with emphasis providing an impression of a 

commercial establishment; and  

•  Adding the word LOUNGE to the element common of both marks creates a 

very distinct and different commercial impression when applied to LIQUVITA 

as it suggests a physical location that is commercial in nature, not a product 

or group of products. 5 

In view of the foregoing, we find that th e marks are similar in their entireties in 

terms of appearance sound, connotation and commercial impression. 

B. The similarity or dissimilarity and nature of the goods and services and 

established, likely-to-conti nue channels of trade. 

                                            
5 Applicant’s Brief, pp. 3-4 (9 TTABVUE 4-5). We cannot consider Applicant’s argument that 
its tagline is “replenish, rehydrate, revitalize, ” because the tagline is not part of the mark 
sought to be registered. We are concerned here with the mark shown in the drawing 
accompanying the application. See Trademark Rule 2.52 (A drawing depicts the mark sought 
to be registered.”); Cunningham v. Laser Golf Corp. , 222 F.3d 943, 55 USPQ2d 1842, 1847-
48 (Fed. Cir. 2000) (because applicant filed to re gister a typed drawing of its mark, “it is 
irrelevant that [applicant] has a particular di splay for his mark in commerce, and the Board 
was correct to ignore those features.”); In re Rexel Inc. , 223 USPQ 830, 832 (TTAB 1984) (“The 
fact that applicant's stapler kits bear its ho use mark ‘REXEL’ as well as the product mark 
‘LITTLE GOLIATH’ is not persuasive of a diffe rent result since applicant is seeking to 
register the mark ‘LITTLE GOLIATH’ alone.”).  
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To show that Applicant’s services are rela ted to Registrant’s “multivitamin dietary 

food supplements,” the Trademark Examining Attorney submitted use-based, third-

party registrations comprising the rele vant goods and services. Third-party 

registrations based on use in commerce that individually cover a number of different 

goods and services may have probative value to the extent that they serve to suggest 

that the listed goods and service are of a type  that may emanate from the same source.  

In re Albert Trostel & Sons Co., 29 USPQ2d 1783, 1785-1786 (TTAB 1993); In re 

Mucky Duck Mustard Co. Inc., 6 USPQ2d 1467, 1470 n.6 (TTAB 1988).  

Representative registrations, with relevant portions of the identifications, are listed 

below. 

Mark Reg. No. Goods/services 
   
BRING THE 
HAPPINESS AND 
LONGEVITY TO YOUR 
HOME 

4693429 Food-based botanical dietary 
supplements;  
massage therapy; medical services, 
namely, vitamin therapy, vitamin 
injections 6 

                                            
6 Although vitamin therapy and vitamin injection s are not expressly set forth in Applicant’s 
identification of services, they are very closel y related to Applicant’s “intravenous free radical 
reduction therapy” and, therefore, probative of the relatedness of the goods and services. Free 
radicals are formed as part of the metabolic  process and may cause cellular damage. “Free 
Radicals,” Stedman’s Medical Dictionary  (stedmansonline.com). “[T]here is evidence 
that many nutrients, including vitamins C and E and beta-carotene, also exert an antioxidant 
effect.” Id.  

Free radicals are normally scavenged from tissues by the 
antioxidant enzymes … In addition, a number of nutrient 
substances, vitamins, and minerals have been shown to 
contribute to antioxidant functions, generally by serving as 
cofactors or coenzymes. 

* * * 

Claims that vitamins and other nutrients, when taken in 
massive doses, can prevent heart attack or cancer or retard 
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Mark Reg. No. Goods/services 
   
GOLDEN CABINET 3346927 Nutritional and dietary supplements; 

vitamin therapy; health care services, 
namely, wellness programs for treatment 
of acute and chronic pain, 
gastrointestinal digestive disorders, 
metabolic disorders, chronic fatigue 
syndrome, emotional stress, sexual and 
hormonal health, cancer prevention, 
neurological degenerative disease, 
respiratory disorders and anti-aging 

   
LIQUIFUSION 4743562 Vitamin and mineral supplements; 

intravenous vitamin infusion services; 
intravenous free radical reduction 
therapy 

   
THE DIET DIRECTOR 3632717 Dietary and nutritional supplements; 

counseling services in the field of health, 
nutrition and lifestyle wellness; vitamin 
therapy; providing assistance, fitness 
evaluation and consultation to 
individuals to help them make health, 
wellness and nutritional changes in their 
daily living to improve health 

  

                                            
aging are not based on scientif ic evidence. Although a high 
intake of antioxidants from food sources appears to offer 
some health advantages, there is at present no unequivocal 
evidence that any antioxidant nutrient, when taken in 
excess of normal dietary amounts, has value in the 
prevention or treatment of cardiovascular disease, cancer, 
or any other abnormal proces s except such as may be 
associated with frank nutritional or vitamin deficiency. 

“Antioxidants,” Stedman’s Medical Dictionary  (stedmansonline.com). Accordingly, many 
consumers sophisticated enough to utilize A pplicant’s intravenous free radical reduction 
therapy will do so because  they believe that such  therapy includes an infusion of vitamins 
and minerals providing antioxidants to reduce the cellular damage caused by free radicals. 
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Mark Reg. No. Goods/services 
   
MEDI-COLON 
HYDROTHERAPY 

4319607 Liquid dietary supplements; medial 
services, including colon hydrotherapy 
services before colonoscopies, colon 
therapy for digestive disorders, and 
nutritional counseling 

   
MIRAVITA 4363157 Dietary supplem ents; medical services 
   
VIDA MD 4573715 Dietary and nutritional supplements; 

counselling services in the fields of 
health, nutrition and lifestyle wellness; 
vitamin therapy 

 
The Trademark Examining Attorney also submitted excerpts from third-party 

websites showing that the same entity offe red the relevant goods and services under 

the same mark. For example,  

1. Eastside Primary Care & Wellness (e riksuhmd.com) advertises that its 

medical practice offers “Nutritional IVs ,” providing “life giving nutrients and 

antioxidants in a way you can’t get with oral supplements,” as well as its 

private label EASTSIDE Primary Care & Wellness vitamins; 7 

                                            
7 September 2, 2015 Office Action. “Nutrients” are “constituent[s] of food necessary for normal 
physiologic function.” “Nutrient,” Stedman’s Medical Dictionary  (stedmansonline.com). 
“Essential nutrients” “must be in the diet, bec ause they are not formed metabolically within 
the body.” “Essential nutrients,” Stedman’s Medical Dictionary  (stedmansonline.com). 
“Vitamins” are “[o]ne of a group of organic s ubstances, present in minute amounts in natural 
foodstuffs that are essential to normal met abolism; insufficient amounts in the diet may 
cause deficiency diseases.” “Vitamin,” Stedman’s Medical Dictionary  
(stedmansonline.com). “Hydration therapy” may include vitamins and antioxidants. 
BuzzFeedNews website (buzzfeed.com) attached to the September 2, 2015 Office Action. 
Accordingly, these services are related to A pplicant’s “medical hydr ation clinic services, 
namely, intravenous free radical reduction therapy.” 
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2. Motykie MedSpa (motykiemedspa.com) advertises intravenous infusion 

therapies to help patients absorb vital nutrients and its own line of vitamin 

supplements; 8 

3. Sonoran Naturopathic Center (sncaz.com ) advertises intravenous therapy for 

nutrients, vitamins, amino acids, et c. and its own line of supplements; 9 

4. Medi Weightloss (mediweightlossclinics.co m) advertises its medical services 

and own line of dietary supplements; 10 and  

5. The Riordan Clinic (riordanclinic.org) ad vertises its vitamin injection services 

and its own line of vitamins and nutrients; 11 

See also Hangover Heaven (hangoverheaven.com), 12 Patients Medical 

(patientsmedical.com), 13 Visions HealthCare (visionshealthcare.com), 14 and AgeLess 

Integrative Medical Spa (agelessllc.com). 15 

Applicant argues that it operates a bric k and mortar clinic providing intravenous 

hydration and cleansing therapies while Registrant sells its supplement online. 16  

Thus, the products sold by Regi strant over the internet are 
expressly limited to the sale of vitamins to an expressly 
limited group of purchasing consumers who search 

                                            
8 Id. 

9 Id. 

10 Id. 

11 August 20, 2014 Office Action. 

12 Id. 

13 Id. 

14 January 20, 2015 Office Action. 

15 Id. 

16 Applicant’s Brief, p. 4 (9 TTABVUE 5). 
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websites to obtain deliveries of vitamins by mail or 
overnight courier. 17 

 Because we may not read limitations into  descriptions of goods and services, we 

may not limit Registrant’s “multivitamin di etary food supplement[s]” to a “group of 

purchasing consumers who search websites to  obtain deliveries of vitamins by mail 

or overnight courier.” Squirtco v. Tomy Corp. , 697 F.2d 1038, 216 USPQ 937, 940 

(Fed. Cir. 1983) (“There is no  specific limitation and nothing in the inherent nature 

of Squirtco's mark or goods that restri cts the usage of SQUIRT for balloons to 

promotion of soft drinks. The Board, thus , improperly read limitations into the 

registration”). Therefore, we must presum e that Registrant’s supplements could be 

sold as part of a medical practice rendering hydration and cleansing therapies as 

demonstrated by the third-party websites  submitted by the Trademark Examining 

Attorney. 

In view of the foregoing, we  find that the goods and services are related and move 

in the same channels of trade. 

C. The conditions under which and buyers to whom sales are made, i.e., ‘impulse’ 

vs. careful, sophisticated purchasing. 

Applicant argues that its services are not subject to impulse purchases whereas 

Registrant’s supplements “are more li kely to be purchased on impulse.” 18 Without 

any supporting evidence, we simply cannot find that “multivitamin dietary food 

supplement[s]” are impulse buys. On the ot her hand, we acknowledge that consumers 

                                            
17 Applicant’s Brief, p. 4 (9 TTABVUE 5).  

18 Applicant’s Brief, p. 5 (9 TTABVUE 6). 
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for Applicant’s services and Registrants “mu ltivitamin dietary food supplement[s]” 

will exercise a high degree of consumer care in deciding whether to engage Applicant’s 

services or purchase Registrant’s dietary supplements. However, we find that the 

similarity of the marks and the relatedness of the goods and services sold thereunder 

outweigh any sophisticated purchasing decisi on, especially in the absence of specific 

evidence relating to the degree of care in making the decision. See HRL Associates, 

Inc. v. Weiss Associates, Inc., 12 USPQ2d 1819 (TTAB 1989), aff'd,  Weiss Associates, 

Inc. v. HRL Associates, Inc. , 902 F.2d 1546, 14 USPQ2d 1840 (Fed. Cir. 1990) 

(similarities of goods and marks outwei gh sophisticated purchasers, careful 

purchasing decision, and expensive goods). 

D. Balancing the factors. 

Because the marks are similar, the goods and services are related, and the goods 

and services move in some of the same cha nnels of trade, we find that Applicant’s 

mark LIQUIVITA LOUNGE and design for the services set forth in the application 

are likely to cause confusion with the regi stered mark LIQUI-VITE for “multivitamin 

dietary food supplement[s].” 

Decision : The refusal to register Applic ant’s mark LIQUIVITA LOUNGE and 

design is affirmed. 
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