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On September 26, 2017, Applicant filed a proposed amendment to application
Serial No. 79192358, with Opposer's consent, and on September 27, 2017 Opposer
filed a withdrawal without prejudice of the opposition.

By the proposed amendment, Applicant seeks to add the following disclaimer:

“Applicant agrees that it will expressly disclaim any right to the mark in black”
Inasmuch as no color has been claimed, the proposed amendment to the disclaimer is
not acceptable. A statement that purports to limit a mark by excluding color(s) or
other features that do not appear in the mark is not appropriate for inclusion in a
disclaimer. TMEP § 1213.08(i11). Additionally, if an applicant has not made a color
claim, the description of the mark should not mention color(s), because reference to

color in the description of a non-color mark creates a misleading impression. TMEP

§ 807.07.



Opposition No. 91232454

Because the disclaimer cannot be accepted and Opposer’s withdrawal of the
opposition appears to be contingent on acceptance of the disclaimer, consideration of
the withdrawal is deferred. Proceedings are suspended for thirty days to allow
Applicant to correct the deficiencies by way of filing an amended motion to amend
and for Opposer to indicate to the Board if the withdrawal should be considered. If no
amended motion or indication about whether the withdrawal should be considered is
filed within thirty days, proceedings will be resumed, the application will not be

amended, the opposition will not be withdrawn, and dates will be reset accordingly.



