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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

SAN MIGUEL BREWING
INTERNATIONAL LIMITED,

Opposer,
Opposition No.: 91231929
V.

RED HORN, LP

Applicant

LOP LOR LOR LOR UOR LR LN DR DR LOR LOR LOR LR

ANSWER TO NOTICE OF OPPOSITION

Applicant, Red Horn, LP, in answer to the Notice of Opposition (the “Notice”),
states that it does not believe that Opposer will be damaged by the registration of the
trademark subject of application serial number 87069745 (the “Application”) for the

mark RED HORN (“Applicant’s Mark™). Applicant further answers the Notice of

Opposition with respect to each numbered paragraph as follows:

1. Applicant has insufficient knowledge of the allegations in paragraph 1 of
the Notice to form a belief as to the truth or falsity of the allegations, and therefore denies
the same.

2. Applicant admits the allegations in paragraph 2 of the Notice, except that
the address provided for Applicant is its physical address.

3. Applicant admits the allegations in paragraph 3 of the Notice, except that
the Applicant applied for “goods and services,” and not just “services,” identified as

“Coffee” (International Class 30) and “Beer” (International Class 32).
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4. Applicant admits the allegations in paragraph 4 of the Notice, except that
Applicant claimed a “first use anywhere date,” and not a “first use date,” of August 2014.

5. Applicant has insufficient knowledge of the allegations in paragraph 5 of
the Notice to form a belief as to the truth or falsity of the allegations, and therefore denies
the same.

6. Applicant admits the allegations in paragraph 6 of the Notice only to the

extent that this is information provided in the record of registration for Opposer’s mark

represented by Registration No. 3369231 (“Opposer’s Registered Mark™) which is of
public record in the United States Patent and Trademark Office, however, Applicant has
insufficient knowledge as to the truth or falsity of the allegation regarding whether
Opposer’s Registered Mark is valid and subsisting.

7. Applicant admits the allegations in paragraph 7 of the Notice only to the
extent that this is information provided in Opposer’s federal trademark application,
Application No. 86849421, which is of public record in the United States Patent and

Trademark Office (together with Opposer’s Registered Mark, “Opposer’s Mark™),

however, Applicant has insufficient knowledge as to the truth or falsity of the allegation
regarding use since 2006.
8. Applicant incorporates its answers to paragraphs 1-7 above by reference

as if set forth fully herein.

FIRST CLAIM FOR RELIEF
9. Applicant admits the allegations in paragraph 9 of the Notice.
10.  Paragraph 10 of the Notice contains conclusions of law, to which no

response is required. To the extent that a response is deemed required: Applicant denies

APPLICANT’S ANSWER TO NOTICE OF OPPOSITION
Page 2 of 7



the allegations contained in the first sentence of paragraph 10 of the Notice. Applicant
denies the allegations contained in the second sentence of paragraph 10 of the Notice.
Applicant admits the allegations contained in the third sentence of paragraph 10 of the
Notice only to the extent that Applicant’s Mark and Opposer’s Registered Mark are both
two-word marks with the identical first word “red” but denies that the second words
differ only by their last letters. Applicant admits the allegations contained in the fourth
sentence of paragraph 10 of the Notice to the extent that the goods and services listed on
Applicant’s Application and offered under Opposer’s Registered Mark both identify
“Beer,” but denies that they are identical since Applicant’s Application also identifies and
includes in its goods and services “Coffee.”

11. Paragraph 11 of the Notice contains conclusions of law, to which no
response is required. To the extent that a response is deemed required, Applicant denies
the allegations in paragraph 11 of the Notice.

SECOND CLAIM FOR RELIEF

12. Applicant incorporates its answers to paragraphs 1-7 above by reference
as if set forth fully herein.

13. Applicant has insufficient knowledge of the allegations in paragraph 13 of
the Notice to form a belief as to the truth or falsity of the allegations, and therefore denies
the same.

14.  Paragraph 14 of the Notice contains conclusions of law, to which no
response is required. To the extent that a response is deemed required: Applicant denies
the allegations contained in the first sentence of paragraph 14 of the Notice. Applicant

denies the allegations contained in the second sentence of paragraph 10 of the Notice.
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Applicant admits the allegations contained in the third sentence of paragraph 10 of the
Notice only to the extent that Applicant’s Mark and Opposer’s Mark are both two-word
marks with the identical first word “red” but denies that the second words differ only by
their last letters. Applicant admits the allegations contained in the fourth sentence of
paragraph 10 of the Notice to the extent that the goods and services listed on Applicant’s
Application and offered under Opposer’s Mark both identify “Beer,” but denies that they
are identical since Applicant’s Application also identifies and includes in its goods and
services “Coffee.”

15.  Paragraph 15 of the Notice contains conclusions of law, to which no
response is required. To the extent that a response is deemed required, Applicant denies
the allegations in paragraph 15 of the Notice.

AFFIRMATIVE DEFENSES

Applicant asserts that the following affirmative defenses bar Opposer’s requested

relief in its Notice of Opposition.
FIRST AFFIRMATIVE DEFENSE

16. One or more of Opposer’s claims are barred by the equitable defenses of

laches, acquiescence, waiver, or estoppel.
SECOND AFFIRMATIVE DEFENSE

17. One or more of Opposer’s claims are barred under the Morehouse
doctrine, in view of Applicant’s valid registration for the identical mark RED HORN, as
more fully displayed in U.S. Registration No. 4663548, for the substantially similar

goods and services as that of the contested mark, namely “Brewpub services; Coffee bars;
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Coffee shops; Restaurant and bar services; Restaurant and café services; Restaurant
services.” See USPTO Registration Record for RED HORN, attached as Exhibit A.
THIRD AFFIRMATIVE DEFENSE
18.  Applicant hereby gives notice that it may rely on any other defenses that
may become available or appear proper during discovery, and hereby reserves its right to

amend this Answer to assert any such defenses.

WHEREFORE, Applicant respectfully requests this Honorable Board to dismiss the

Opposition and to allow the application here opposed to proceed to registration, and grant

all other appropriate relief to Applicant as it deems just.

Respectfully submitted,

RESSLER WYNNE RESSLER, P.C.

Date: June 30, 2017

Matthew E. Burr

Ressler + Wynne Ressler, P.C.
620 Congress Ave., Suite 320
Austin, Texas 78701

Phone: (512) 320-0601
Facsimile: (512) 320-0695
mbur @rwrlegal.com
ip@rwrlegal.com

Attorneys for Applicant

APPLICANT’S ANSWER TO NOTICE OF OPPOSITION
Page 5 of 7



CERTIFICATE OF SERVICE

The undersigned hereby certifies that on this 30" day of June, 2017, a true copy of
the foregoing Answer to Notice of Opposition was served om the following manner, per
the Federal Rules of Civil Procedure and the Trademark Trial and Appeal Board Manual
of Procedure:

VIA EMAIL and

FIRST-CLASS MAIL

CMRRR 7016 2140 0000 1230 0878
Melissa S. Rizzo

Adams and Reese LLP

101 E. Kennedy Blvd., Suite 4000
Tampa, Florida 33602
Melissa.Rizzo@arlaw.com

Matthew E. Burr

CERTIFICATE OF ELECTRONIC FILING

The undersigned certifies that this submission (along with any paper referred to as
being attached or enclosed) is being filed with the United States Patent and Trademark
Office via the Electronic System for Trademark Trials and Appeals (ESTTA) on this 30"

day of June, 2017.

Matthew E. Burr
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EXHIBIT A

Red Horn

Word Mark

Goods and
Services

Standard
Characters
Claimed

Mark Drawing
Code

Serial Number
Filing Date
Current Basis
Original Filing
Basis
Published for
Opposition

Registration
Number

Registration
Date

Owner

Attorney of
Record

Type of Mark
Register

Live/Dead
Indicator

RED HORN

IC 043. US 100 101. G & S: Brewpub services; Coffee bars;
Coffee shops; Restaurant and bar services; Restaurant and
café services; Restaurant services. FIRST USE: 20110303.
FIRST USE IN COMMERCE: 20110303

(4) STANDARD CHARACTER MARK

86287900
May 21, 2014
1A

1A
October 14, 2014
4663548

December 30, 2014

(REGISTRANT) Flipside Coffee House, LLC LIMITED
LIABILITY COMPANY TEXAS 401 Congress Avenue, Ste.
1540 Austin TEXAS 78701

Roberto C. Rondero de Mosier

SERVICE MARK
PRINCIPAL

LIVE

APPLICANT’S ANSWER TO NOTICE OF OPPOSITION
EXHIBIT A
Page 7 of 7



