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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 

 

AMCOR INDUSTRIES, INC. § 

 Opposer, § 

 § 

v. § OPPOSITION No. 91231140 

 § 

MTCT GROUP, LLC, § Serial No. 86/910,079 

 Applicant § Mark:  Gorilla Logo 

  § Publication Date:  July 12, 2016 

 

 

ANSWER AND DEFENSES TO NOTICE OF OPPOSITION 

 

 Applicant MTCT Group, LLC (“MTCT”), through its undersigned attorney, files this Answer 

and Defenses to the Notice of Opposition (“Notice”) filed by Opposer Amcor Industries, Inc. 

(“Opposer”). 

 

FACTS 

1. MTCT is a Texas limited liability corporation with an associated address of 22327 Gosling 

Road, Spring, TX  77389. 

2. MTCT’s application (“Application”) is for registration of its trademark, Gorilla Logo, for:  

(a) “Business risk assessment services; Business risk management; Fuel management 

services in the field of aviation, trucking, martime [sic] vehicles, vehicles, and fleets thereof; 

Records management services, namely, document indexing for others; Tracking and 

monitoring insurance compliance for business purposes; Tracking, locating and monitoring 

of vehicles, maritime vessels and aircraft services for commercial purposes; Business records 

management; Providing tracking services and information concerning tracking of assets in 

transit, namely, vehicles, trailers, drivers, cargo and delivery containers for business 
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inventory purposes; Scheduling repairs of aviation, trucking, martime [sic] vehicles, vehicles, 

and fleets thereof for others” in International Class 35; and (b) “Accident investigations; 

Tracking of stolen property; Vehicle fleet monitoring services for safety purposes; Fraud and 

identity theft protection services” in International Class 45. 

3. The appearance of the Gorilla Logo mark consists of a black circle featuring a part of a grey 

and black gorilla head with one orange and black eye. 

4. The Office approved the Application for publication without issuance of any rejections under 

Section 2 of the Lanham Act. 

5. In the Notice, Opposer cites ownership of three design marks, namely U.S. Reg. Nos. 

1,863,650, 1,988,115, and 3,542,492 (“Registrations”).  All of these Registrations include the 

following design search codes:  (a) 03.11.01 Apes� Baboons� Chimpanzees� Gorillas� 

Monkeys� Orangutans; and (b) 03.11.16 Heads of primates.  Although the Application 

includes these same design search codes, the Office did not cite any of these Registrations 

against Applicant’s Application.  Exhibit 1. 

6. MTCT began use in commerce of its Gorilla Logo mark in association with its services of 

record in the Application at least as early as November 23, 2015. 

7. Opposer has no evidence that any third party was actually confused that Opposer was thought 

to be the source of goods or services associated with use of Gorilla Logo as a mark. 

8. MTCT uses Gorilla Logo as a mark at www.gorillasafety.com. 

9. None of Opposer’s alleged marks include a portion of a gorilla showing one eye. 

10. None of Opposer’s alleged marks include services in International Class 35 other than for 

“advertising, including promotion of products and services of third parties through 
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sponsoring arrangements and license agreements relating to international sports’ events, 

namely, sponsoring participation of a race team in offroad all terrain [sic] vehicle racing.” 

11. MTCT’s Gorilla Logo mark is not associated with branding any advertising services. 

12. MTCT’s Gorilla Logo mark is not associated with branding any automotive goods. 

13. MTCT’s Gorilla Logo mark is not associated with branding any clothing goods. 

14. Opposer largely brands its goods falling under International Class 12. 

15. None of Opposer’s alleged marks include services in International Class 45. 

16. A USPTO search result shows that 79 registrations are owned by third parties for service 

marks that contain the word GORILLA in the mark.  Exhibit 1. 

 

ANSWER 

17. In response to the first unnumbered paragraph in the Notice, these averments are Opposer’s 

representations requiring neither denial nor admission, but to the extent that a denial or 

admission is required, then this paragraph is denied. 

18. As to numbered paragraph 1 of the Notice, these averments are Opposer’s alleged factual 

representations requiring neither denial nor admission, but to the extent that a denial or 

admission is required, this paragraph is denied.  Additionally, it is denied that Opposer owns 

U.S. Reg. No. 1,711,516 for the GORILLA word mark because a USPTO online record 

shows that this registration was cancelled.  Exhibit 2. 

19. As to numbered paragraph 2 of the Notice, these averments are Opposer’s alleged factual 

representations requiring neither denial nor admission, but to the extent that a denial or 

admission is required, this paragraph is denied. 
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20. As to numbered paragraph 3 of the Notice, these averments are Opposer’s alleged factual 

representations requiring neither denial nor admission, but to the extent that a denial or 

admission is required, this paragraph is denied. 

21. As to numbered paragraph 4 of the Notice, these averments are Opposer’s alleged factual 

representations requiring neither denial nor admission, but to the extent that a denial or 

admission is required, this paragraph is denied. 

22. As to numbered paragraph 5 of the Notice, these averments are Opposer’s alleged factual 

representations requiring neither denial nor admission, but to the extent that a denial or 

admission is required, this paragraph is denied.  MTCT further denies that any of Opposer’s 

alleged marks are famous or will be diluted by registration of Applicant’s Gorilla Logo mark 

under Application.  UPSTO online records show that there are 1260 co-pending applications 

and registrations that use a gorilla as part of the description of the mark.  Exhibit 3 (only the 

first page is included from this search). 

23. As to numbered paragraph 6 of the Notice, this paragraph is admitted. 

24. As to numbered paragraph 7 of the Notice, this paragraph is denied. 

25. MTCT notes that the Notice does not contain a numbered paragraph 8. 

26. As to numbered paragraph 9 of the Notice, this paragraph is denied.  MTCT further denies 

that any of Opposer’s alleged marks are famous or will be diluted by registration of 

Applicant’s Gorilla Logo mark under Application.  UPSTO online records show that there 

are 1260 co-pending applications and registrations that use a gorilla as part of the description 

of the mark.  Exhibit 3 (only the first page is included from this search). 

27. As to numbered paragraph 10 of the Notice, this paragraph is admitted to the extent that 

Opposer has not received Opposer’s consent for Applicant’s use of Applicant’s mark, a 
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Gorilla Logo; otherwise, to the extent that a denial or admission is still required, then this 

paragraph is denied. 

28. As to the Notice’s last unnumbered paragraph that includes a prayer, these averments require 

neither denial nor admission, but to the extent that a denial or admission is required, then this 

paragraph is denied. 
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DEFENSES 

29. Failure to State a Claim – Any and all claims in the Notice legally and/or factually fail to 

state claims upon which Opposer can be granted and/or is entitled to relief.  With this notice, 

MTCT reserves the right to make appropriate motions under Fed. R. Civ. P. 12(b) and 12(c). 

30. Lack of Standing – The claims asserted and relief sought are barred because Opposer is not 

the owner of valid mark(s), whether registered or not, at issue. 

31. No Likelihood of Confusion – MTCT does not infringe and/or dilute any of Opposer’s 

alleged mark(s), if such are even valid. 

32. Fraud – Opposer’s alleged mark(s) are invalid because Opposer committed fraud by 

representing to the USPTO, at the time of filing and/or during prosecution of Opposer’s 

application(s) to register its federal mark(s) at issue, that Opposer was entitled to seek 

registration(s) for its one or more alleged marks.  With intent to deceive, Opposer 

intentionally and knowingly misrepresented that Opposer possessed the right to use its 

applied for federally registered mark(s) at issue in commerce, when used on or in connection 

with the goods and/or services, so as not to cause confusion, mistake, or to deceive when 

compared to other existing marks.  As a result, Opposer’s fraudulently procured, registered 

mark(s) that at issue in this opposition are invalid and unenforceable against MTCT. 

33. Genericness – Opposer’s alleged mark(s) at issue are invalid for genericness. 

34. Merely Descriptive – Opposer’s alleged mark(s) are invalid for mere descriptiveness without 

secondary meaning. 

35. Estoppel – Opposer’s claims are barred, in whole or in part, by its act or words. 

36. Prosecution History Estoppel – Opposer is estopped based on its representations in 

prosecution history files for its alleged mark(s). 
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37. Trademark Misuse – Opposer has used its trademark registration(s) to unfairly promote its 

alleged trademark rights, and, as a result, such registration(s) are unenforceable against 

MTCT. 

38. Lack of Fame – Opposer’s alleged mark(s) are not famous. 

39. Lack of Dilution – MTCT has not diluted Opposer’s alleged mark(s). 

40. Unclean Hands – The claims asserted and relief sought by Opposer are barred by the 

equitable doctrine of unclean hands. 
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PRAYER 

 WHEREFORE, because Opposer will be not be damaged by the registration of MTCT’s 

mark now under opposition, MTCT respectfully requests that the TTAB dismiss the instant 

opposition with prejudice and rightfully allow MTCT a registration for its distinctive mark, a 

Gorilla Logo, for use in association with the services of record in the Application. 

 

  Respectfully submitted, 

 

 

Dated: November 29, 2016 By: /Erik J. Osterrieder/ 

  Erik J. Osterrieder 

  Terry L. McCutcheon 

 Matthews, Lawson, McCutcheon & Joseph, PLLC 

 2000 Bering Drive, Suite 700 

 Houston, TX  77057 

 (713) 355-4200 

 ejo@matthewsfirm.com 

 ATTORNEY FOR APPLICANT 
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CERTIFICATE OF TRANSMISSION 

 

 This is to certify that a true and correct copy of the foregoing ANSWER AND DEFENSES 

TO NOTICE OF OPPOSITION and exhibits therefor were transmitted, via ESTTA, to the 

Trademark Trial and Appeal Board, on the date of signing below.  

 

 

Dated: November 29, 2016 By: /Erik J. Osterrieder/ 

  Erik J. Osterrieder 

  Terry L. McCutcheon 

 Matthews, Lawson, McCutcheon & Joseph, PLLC 

 2000 Bering Drive, Suite 700 

 Houston, TX  77057 

 (713) 355-4200 

 ejo@matthewsfirm.com 

 ATTORNEY FOR APPLICANT 

 

 

 

 

 

 

CERTIFICATE OF SERVICE 

 I hereby certify that a true and complete copy of the foregoing ANSWER AND DEFENSES 

TO NOTICE OF OPPOSITION and exhibits therefor were served by mailing said copy on the 

date of signing below, via First Class Mail, postage prepaid to: 

 

Fischbach, Perlstein, Lieberman & Almond, LLP 

Michael P. Martin 

1925 Century Park East, Suite 2050 

Los Angeles, CA  90067 

 

 

Dated: November 29, 2016 By: /Erik J. Osterrieder/ 

  Erik J. Osterrieder 

  Terry L. McCutcheon 

 Matthews, Lawson, McCutcheon & Joseph, PLLC 

 2000 Bering Drive, Suite 700 

 Houston, TX  77057 

 (713) 355-4200 

 ejo@matthewsfirm.com 

 ATTORNEY FOR APPLICANT 
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     ( Use the "Back" button of the Internet Browser to return to
TESS) 

Goods and
Services

IC 035. US 100 101 102. G & S: Business records management; Business risk assessment services; Business risk
management; Fuel management services in the field of aviation, trucking, martime vehicles, vehicles, and fleets
thereof; Providing tracking services and information concerning tracking of assets in transit, namely, vehicles,
trailers, drivers, cargo and delivery containers for business inventory purposes; Records management services,
namely, document indexing for others; Scheduling repairs of aviation, trucking, martime vehicles, vehicles, and
fleets thereof for others; Tracking and monitoring insurance compliance for business purposes; Tracking, locating
and monitoring of vehicles, maritime vessels and aircraft services for commercial purposes. FIRST USE: 20151123.
FIRST USE IN COMMERCE: 20151123

IC 045. US 100 101. G & S: Accident investigations; Fraud and identity theft protection services; Tracking of stolen
property; Vehicle fleet monitoring services for safety purposes. FIRST USE: 20151123. FIRST USE IN
COMMERCE: 20151123

Mark
Drawing
Code

(2) DESIGN ONLY

Design
Search
Code

03.11.01 ­ Apes; Baboons; Chimpanzees; Gorillas; Monkeys; Orangutans
03.11.16 ­ Heads of primates
26.01.21 ­ Circles that are totally or partially shaded.

Serial
Number 86910079

Filing Date February 17, 2016
Current
Basis 1A

Original
Filing
Basis

1A

Published
for
Opposition

July 12, 2016

Owner (APPLICANT) MTCT Group, LLC LIMITED LIABILITY COMPANY TEXAS 22327 Gosling Road Spring TEXAS
77389

Attorney of Erik J. Osterrieder
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Record
Description
of Mark

The color(s) black, gray, and orange is/are claimed as a feature of the mark. The mark consists of the following: a
black circle featuring a part of a grey and black gorilla head with one orange and black eye.

Type of
Mark SERVICE MARK

Register PRINCIPAL
Live/Dead
Indicator LIVE
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STATUS DOCUMENTS Back to Search Print

The Trademark organization is beta testing a next generation examination system. As a result, there may be instances
where Office actions have unexpected formatting or spacing issues. The Office is working on improvements to resolve
these issues and appreciates your patience. Please contact us at TMFeedback if you have comments or issues with
the appearance of a particular Office action or its attachments.

Generated on: This page was generated by TSDR on 2016­11­29 12:05:01 EST

Mark: GORILLA

US Serial Number: 74137463 Application Filing Date: Feb. 08, 1991

US Registration Number: 1711516 Registration Date: Sep. 01, 1992

Register: Principal

Mark Type: Trademark

TM5 Common Status
Descriptor:

DEAD/REGISTRATION/Cancelled/Invalidated

The trademark application was registered, but subsequently it was cancelled
or invalidated and removed from the registry.

Status: Registration cancelled because registrant did not file an acceptable declaration under Section 8. To view all documents in this file,
click on the Trademark Document Retrieval link at the top of this page.

Status Date: Feb. 05, 2016

Publication Date: Jun. 09, 1992

Date Cancelled: Feb. 05, 2016

No Image exists for this
case.

Mark Information

Related Properties Information

Goods and Services

Basis Information (Case Level)

Current Owner(s) Information

Attorney/Correspondence Information

Prosecution History

Maintenance Filings or Post Registration Information

TM Staff and Location Information
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Start List
At: OR Jump to

record:
1260 Records(s) found (This
page: 1 ~ 100)

Refine Search (gorilla)[DD]  and  (gorilla)[DD] and live [LD]   Submit

Current Search: S5: (gorilla)[DD] and (gorilla)[DD] and live [LD] docs: 1260 occ: 2520  

Serial
Number

Reg.
Number Word Mark Check

Status Live/Dead

1 87137810 A NATION TSDR LIVE
2 87134650 MONKEYSELL TSDR LIVE
3 87122923 SILVERBACK DEVELOPMENT TSDR LIVE
4 87090654 WINGINGKIDS TSDR LIVE
5 87242135 TSDR LIVE
6 87139120 TSDR LIVE
7 87138907 TSDR LIVE
8 87135170 LADDER MONKEY ROOF INSPECTION AND LADDER ASSIST TSDR LIVE
9 87132874 ROAD 2 SWOLE STRONGER THAN I WAS YESTERDAY TSDR LIVE
10 87185181 GAS MONKEY GARAGE BLOOD, SWEAT AND BEERS! TSDR LIVE
11 87088935 5086813 TRIGORILLA TSDR LIVE
12 87086110 TSDR LIVE
13 87082330 TSDR LIVE
14 87070920 GREEN GORILLA TSDR LIVE
15 87068814 ANGUANG TSDR LIVE
16 87062320 KINGRUNNING TSDR LIVE

17 87033040 5086731 KIPLING MAKE HAPPY KIPLING KIPLING THE INSIDE ZIP THE
OFFICIAL KIPLING BLOG TSDR LIVE

18 87238334 TSDR LIVE
19 87238325 TSDR LIVE
20 87238087 FINDING BIG FOOT TSDR LIVE
21 87199423 TSDR LIVE
22 87133577 ILLMIND APPAREL TSDR LIVE
23 87126154 TSDR LIVE
24 87236348 CHALLENGES TSDR LIVE
25 87234875 TSDR LIVE
26 87158621 FREAKSHOW RED TSDR LIVE
27 87131019 URBANGURILLALIFE TSDR LIVE
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28 87106895 TSDR LIVE
29 87103781 WUKNGS TSDR LIVE
30 87233078 WOBBLE WISHES TSDR LIVE
31 87129402 CANO LUIS ALBERTO CANO TSDR LIVE
32 87085701 TSDR LIVE
33 87082603 SILENT MONKEY TSDR LIVE
34 87044037 BABY BLENDY TSDR LIVE
35 87230749 TSDR LIVE
36 87096563 EVERYTHING K TSDR LIVE
37 87095030 SUHM LIFE TSDR LIVE
38 87095020 SUHM LIFE TSDR LIVE
39 87020828 MISSY'S MONKEYS HANDMADE SOCK MONKEYS TSDR LIVE
40 87104978 KARLYWINDOW TSDR LIVE
41 87099507 TSDR LIVE
42 87082441 MONKEY&BANANA TSDR LIVE
43 87031421 FUDOMONKI TSDR LIVE
44 87223687 CHUNKY MONKEY FUN FOR ALL TSDR LIVE
45 87115567 TSDR LIVE
46 87111175 TSDR LIVE
47 87110188 TSDR LIVE
48 87006379 PLUCKY TSDR LIVE
49 87115417 C ANIMALCARE SOFTWARE TSDR LIVE
50 87151020 SLS HOTEL & RESIDENCES TSDR LIVE
51 87115037 NITRO MONKEY COFFEE TSDR LIVE
52 87093180 HUNDRED MONKEYS TSDR LIVE
53 87218867 BANANA SOCKS SOCKS WITH A­PEEL! TSDR LIVE
54 87214166 APEPAL TSDR LIVE
55 87214151 APEPAL TSDR LIVE
56 87214145 APEPAL TSDR LIVE
57 87218272 OK BLOW MONKEY ALCOHOL BREATHALYZER TSDR LIVE
58 87165564 TSDR LIVE
59 87095637 KID'S DENTAL TSDR LIVE
60 87088956 TSDR LIVE
61 87010641 BUTT NAKED STRIP GAME TSDR LIVE
62 87214202 APEPAL TSDR LIVE
63 87106734 BEILESHI TSDR LIVE
64 87022207 GAS MONKEY GARAGE TSDR LIVE
65 87022201 GAS MONKEY GARAGE TSDR LIVE
66 87150494 TSDR LIVE
67 87037383 OUR PLANET. THEIRS TOO. TSDR LIVE
68 87207883 5 LITTLE MONKEYS THE PERFECT BED FOR YOUR LITTLE ONE TSDR LIVE
69 87095012 SUHM LIFE TSDR LIVE
70 87205809 MEAUX BODY FITNESS TSDR LIVE
71 87155894 TSDR LIVE

72 87098557 GREASE MONKEYS GARAGE, INC. THERE IS A LITTLE GREASE
MONKEY IN ALL OF US TSDR LIVE

73 87036300 MONKEY BLOW TSDR LIVE
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74 87036285 MONKEY BLOW TSDR LIVE
75 87036263 MONKEY BLOW TSDR LIVE
76 87019955 TSDR LIVE
77 87086098 DK TSDR LIVE
78 87095177 KINGDOM WINE COMPANY TSDR LIVE
79 87196779 C & C APOTHECARY FINE VAPOR CURIOSITIES TSDR LIVE
80 87194246 MUGA TSDR LIVE
81 87194110 TSDR LIVE
82 87091641 RIDGEMONKEY TSDR LIVE
83 87044929 WILD REPUBLIC TSDR LIVE
84 87036292 MONKEY BLOW TSDR LIVE
85 87022656 SILLYMUNK TSDR LIVE
86 87190007 TSDR LIVE
87 87189303 GREENBOX TSDR LIVE
88 87187424 HOUSEBOAT AMAZON TSDR LIVE
89 87071035 TSDR LIVE
90 87022209 GAS MONKEY GARAGE TSDR LIVE
91 87185815 KINDA KORNY LLC GOURMET CARAMEL CORN TSDR LIVE
92 87185697 MONKEY HILL BREWING CO. BUCKS COUNTY PA EST. 2016 TSDR LIVE
93 87185359 EBEYKA TSDR LIVE
94 87184556 ROMANUKE TSDR LIVE
95 87082211 CONSCIOUS MUSCLE IS VEGAN MUSCLE TSDR LIVE
96 87036278 MONKEY BLOW TSDR LIVE
97 87077299 DFG TSDR LIVE
98 87077172 APEPRO TSDR LIVE
99 87006739 PING KONG TSDR LIVE
100 87177476 MAGIC MONKEYS ALL MAGIC ­ NO MONKEY BUSINESS TSDR LIVE
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