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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD  

 

The Kitchen Café, LLC, 

 

 Opposer, 

v. 

 

Wolfgang Puck Licensing LLC, 

 

 Applicant. 

  

Opposition No.: 91226297 

 

Marks: THE KITCHEN BY 

WOLFGANG PUCK; 

THE KITCHEN COUNTER 

BY WOLFGANG PUCK 

 

Serial Nos.: 86585406;  

 86585377 

 

  

 

CONSENT MOTION FOR LEAVE TO FILE FIRST AMENDED  

ANSWER TO COUNTERCLAIMS 

 

 Pursuant to 37 C.F.R. § 2.107, Trademark Trial and Appeal Board Manual of Procedure 

(“TBMP”) § 507, and Federal Rule of Civil Procedure 15(a)(2), The Kitchen Café, LLC, 

(“Opposer”), respectfully moves for leave to file a First Amended Answer to Counterclaims.  In 

particular, Opposer seeks to withdraw its second and third affirmative defenses, which raise the 

doctrine of unclean hands and the doctrines of laches, waiver, estoppel and/or acquiescence, 

respectively.  A clean and redlined copy of the proposed First Amended Answer to 

Counterclaims are attached as Exhibits A and B, respectively.   

Undersigned counsel for Opposer conferred with counsel for Applicant, who stated that 

Applicant consents to the relief requested in this Motion.  Therefore, Opposer respectfully 

requests that the Board grant its Motion for Leave to File a First Amended Answer to 

Counterclaims, in the form attached as Exhibit A. 
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Dated:  June 7, 2016 

Respectfully submitted, 

 

/s/Timothy P. Getzoff     

Timothy P. Getzoff 

Hope Hamilton 

Nadya Davis 

Holland & Hart LLP 

1800 Broadway, Suite 300 

Boulder, Colorado  80302 

Phone:  (303) 473-2798 

tgetzoff@hollandhart.com 

hihamilton@hollandhart.com 

ncdavis@hollandhart.com  

docket@hollandhart.com 

 

Attorneys for Opposer 

The Kitchen Café, LLC  
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CERTIFICATE OF SERVICE 

I certify that on June 7, 2016, I served a copy of the above CONSENT MOTION FOR 

LEAVE TO FILE FIRST AMENDED ANSWER TO COUNTERCLAIMS to the following 

by electronic mail: 

 

Joan Kupersmith Larkin  

Christopher C. Larkin 

Seyfarth Shaw LLP 

2029 Century Park E, Ste 3500 

Los Angeles, CA 90067-3021 

CLarkin@seyfarth.com 

JLarkin@seyfarth.com 

 

 

/s/ Craig Radoci   

 

 
 

 

 

 

 
 

 

8861944_1 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

EXHIBIT A 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

2 

 

 

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD  

 

The Kitchen Café, LLC, 

 

 Opposer, 

v. 

 

Wolfgang Puck Licensing LLC, 

 

 Applicant. 

  

Opposition No.: 91226297 

 

Marks: THE KITCHEN BY 

WOLFGANG PUCK; 

THE KITCHEN COUNTER 

BY WOLFGANG PUCK 

 

Serial Nos.: 86585406;  

 86585377 

 

  

 

FIRST AMENDED ANSWER TO COUNTERCLAIMS 

 Opposer, The Kitchen Café, LLC, answers Applicant Wolfgang Puck Licensing LLC’s 

Counterclaims as follows: 

1. Opposer admits the allegations in paragraph 1 of the Counterclaims. 

2. Opposer admits the allegations in paragraph 2 of the Counterclaims. 

3. Opposer admits that it has pleaded Registration Nos. 5,411,498, 4,679,061, and 

4,165,447 in this Opposition, and states that the United States Patent and Trademark Office 

(“USPTO”) records for these registrations speak for themselves.  Opposer further admits that 

Applicant’s Counterclaims purport to seek “cancellation or amendment” of Registration Nos. 

4,679,061 and 4,165,447.  Opposer denies any remaining allegations in paragraph 3 of the 

Counterclaims. 

4. Opposer admits that Exhibit 3 to the Counterclaims appears to be a photocopy of  

an American Heritage Dictionary definition for the word “kitchen,” and that such definition 

was cited during the prosecution of prior applications filed by Opposer that are not at issue in 
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this Opposition.  Opposer denies any remaining allegations in paragraph 4 of the 

Counterclaims. 

5. Opposer denies that it selected the mark THE KITCHEN to use the word 

“kitchen” in its ordinary dictionary sense.  Opposer states that the printout attached as Exhibit 

4 speaks for itself, and denies any remaining allegations in paragraph 5 of the Counterclaims.   

6. Opposer denies that the word “kitchen” is commonly used as a synonym for 

“restaurant,” admits that Exhibit 5 appears to contain print-outs from websites that speak for 

themselves, and denies any remaining allegations in paragraph 6 of the Counterclaims. 

7. Opposer lacks sufficient knowledge regarding the status, alleged disclaimers, 

actual use, and prosecution history of hundreds of third-party registrations and/or applications 

alleged by Applicant, including those listed in Exhibit 6, which speaks for itself, none of which 

are part of this Opposition proceeding, and therefore denies the same.  Opposer denies any 

remaining allegations in paragraph 7 of the Counterclaims.  The allegations in paragraph 7 of 

the Counterclaims also contain legal conclusions, to which no response is required. 

8. Opposer admits the allegations in paragraph 8 of the Counterclaims. 

9. Opposer states that the prosecution history for Registration No. 5,411,498 speaks 

for itself, and denies any remaining allegations in paragraph 9 of the Counterclaims. 

10. Opposer states that the prosecution history for Registration No. 5,411,498 speaks 

for itself, and denies any remaining allegations in paragraph 10 of the Counterclaims.  Opposer 

specifically denies that the word “kitchen” is merely descriptive of café and restaurant services.   

11. Opposer admits that the prosecution history for its trademark applications for 

marks that include the term THE KITCHEN speaks for itself, and denies any remaining 

allegations in paragraph 11 of the Counterclaims. 
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12. Opposer states that the prosecution history for Application Serial No. 85/097,286 

(“the ‘286 Application”) speaks for itself, and denies any remaining allegations in paragraph 

12 of the Counterclaims. 

13. Opposer states that the prosecution history for the ‘286 Application speaks for 

itself, and denies any remaining allegations in paragraph 13 of the Counterclaims. 

14. Opposer admits the allegations in paragraph 14 of the Counterclaims. 

15. Opposer states that the prosecution history for Application Serial No. 85/969,508 

(“the ‘508 Application”) speaks for itself, and denies any remaining allegations in paragraph 

15 of the Counterclaims.  Opposer specifically denies that the word “kitchen” merely 

descriptive of café and restaurant services. 

16. Opposer states that the prosecution history for the ‘508 Application speaks for 

itself and, and denies any remaining allegations in paragraph 16 of the Counterclaims. 

17. Opposer states that the prosecution history for the ‘508 Application speaks for 

itself, and denies any remaining allegations in paragraph 17 of the Counterclaims. 

18. Opposer states that the prosecution history for the ‘508 Application speaks for 

itself, and denies any remaining allegations in paragraph 18 of the Counterclaims. 

19. Opposer states that the prosecution history for the ‘508 Application speaks for 

itself, and denies any remaining allegations in paragraph 19 of the Counterclaims. 

20. Opposer states that the prosecution history for the ‘508 Application speaks for 

itself, and denies any remaining allegations in paragraph 20 of the Counterclaims. 

21. Opposer states that the prosecution history for the ‘508 Application speaks for 

itself, and denies any remaining allegations in paragraph 21 of the Counterclaims. 



 

5 

 

22. Opposer states that the prosecution history for the ‘508 Application  speaks for 

itself, and denies any remaining allegations in paragraph 22 of the Counterclaims. 

23. Opposer admits that it has had actual knowledge of eating establishments of 

various types that have used the term “Kitchen” in their names, lacks information sufficient to 

admit or deny the accuracy or reliability of Exhibit 6 to the Counterclaims, and denies any 

remaining allegations in paragraph 23 of the Counterclaims. 

24. Opposer admits that it was aware of a restaurant in Greeley, Colorado called “The 

Kitchen” and affirmatively states upon information and belief that this restaurant has 

permanently closed.  Opposer is without information sufficient to form a belief of the truth of 

the allegations in paragraph 24 regarding the geographical distances among Greeley, Boulder, 

and Denver, Colorado, which are independently verifiable and speak for themselves.  Opposer 

states that the prosecution history of the ‘508 Application speaks for itself, and denies any 

remaining allegations in paragraph 24 of the Counterclaims. 

25. Opposer admits that it was aware of an establishment in Sacramento, California 

called “The Kitchen” that provides cooking demonstrations, which is a service that Opposer 

does not provide.  Opposer states that the prosecution history of the ‘508 Application speaks 

for itself, and denies any remaining allegations in paragraph 25 of the Counterclaims. 

26. Opposer denies that there is a restaurant in Milton, Delaware called “The 

Kitchen” and denies that Exhibit 14 to the Counterclaims is a copy of a page from said 

restaurant’s website.  Opposer affirmatively states upon information and belief that the 

restaurant alleged by Applicant has permanently closed and its website is inactive.  Opposer 

states that the prosecution history of the ‘508 Application speaks for itself, and denies any 

remaining allegations in paragraph 26 of the Counterclaims. 
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27. Opposer denies that there is a restaurant in Boston, Massachusetts called “The 

Kitchen” and denies that Exhibit 15 to the Counterclaims is a copy of a page from said 

restaurant’s website.  Opposer affirmatively states upon information and belief that the 

restaurant alleged by Applicant has permanently closed and its website is inactive.  Opposer 

states that the prosecution history of the ‘508 Application speaks for itself, and denies any 

remaining allegations in paragraph 27 of the Counterclaims. 

28. Opposer lacks sufficient information to admit or deny whether there is a 

restaurant in Louisville, Kentucky called “The Kitchen.”  Opposer states that the prosecution 

history of the ‘508 Application speaks for itself, and denies any remaining allegations in 

paragraph 28 of the Counterclaims. 

29. Opposer denies that there is a restaurant in Williamsburg, Virginia called “The 

Kitchen at Powhatan.”  Opposer admits that Exhibit 17 to the Counterclaims is a copy of a 

page from said restaurant’s website, which states that the restaurant has closed, and 

affirmatively states upon information and belief that the restaurant alleged by Applicant has 

been closed since approximately 2013.  Opposer states that the prosecution history of the ‘508 

Application speaks for itself, and denies any remaining allegations in paragraph 29 of the 

Counterclaims. 

30. Opposer lacks sufficient information to admit or deny whether there is a 

restaurant in Chapel Hill, North Carolina called “Kitchen.”  Opposer admits that Exhibit 18 

appears to be a printout from a website at www.kitchenchapelhill.com.  Opposer states that the 

prosecution history of the ‘508 Application speaks for itself, and denies any remaining 

allegations in paragraph 30 of the Counterclaims. 
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31. Opposer lacks sufficient information to admit or deny whether there is a 

restaurant in Lake Charles, Louisiana called “The Kitchen.”  Opposer admits that Exhibit 19 

appears to be a printout from a website at www.eatatthekitchen.com.  Opposer states that the 

prosecution history of the ‘508 Application speaks for itself, and denies any remaining 

allegations in paragraph 31 of the Counterclaims. 

32. Opposer denies that there is a restaurant in St. Petersberg, Florida called “The 

Kitchen.”  Opposer admits that Exhibit 20 appears to be printout from a website for an 

establishment called “The Kitchen At Jannus.”  Opposer denies any remaining allegations in 

paragraph 32 of the Counterclaims. 

33. Opposer lacks sufficient knowledge to admit or deny whether there is a restaurant 

in Portsmouth, New Hampshire called “The Kitchen.”  Opposer admits that Exhibit 21 appears 

to be printout from a website at www.thekitchennh.com  Opposer denies any remaining 

allegations in paragraph 33 of the Counterclaims. 

34. Opposer lacks sufficient knowledge to admit or deny whether there is a restaurant 

in Traverse City, Michigan called “The Kitchen.”  Opposer admits that Exhibit 22 appears to 

be printout from a website at www.thekitchentc.com, which advertises a “to go” eatery and not 

a restaurant.  Opposer denies any remaining allegations in paragraph 34 of the Counterclaims. 

35. Opposer denies that there is a restaurant in Oxnard, California called “The 

Kitchen” and denies that Exhibit 23 to the Counterclaims is a copy of a page from said 

restaurant’s website.  Opposer affirmatively states upon information and belief that the 

restaurant alleged by Applicant has permanently closed.  Opposer denies any remaining 

allegations in paragraph 35 of the Counterclaims. 
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36. Opposer lacks sufficient knowledge to admit or deny whether there is a restaurant 

in Dallas, Texas called “Kitchen Cafe.”  Opposer denies that Exhibit 24 is a copy of a page 

from this restaurant’s website.  Opposer denies any remaining allegations in paragraph 36 of 

the Counterclaims. 

37. Opposer lacks sufficient knowledge to admit or deny whether there is a restaurant 

in Hartford, Connecticut called “The Kitchen.”  Opposer admits that Exhibit 25 appears to be 

printout from a website at www.billingsforgeworks.org.  Opposer denies any remaining 

allegations in paragraph 37 of the Counterclaims. 

38. Opposer lacks sufficient knowledge to admit or deny whether there is a restaurant 

at the Hard Rock Hotel in Orlando, Florida  called “The Kitchen.”  Opposer admits that Exhibit 

26 appears to be printout from a website at www.universalorlando.com.  Opposer denies any 

remaining allegations in paragraph 38 of the Counterclaims. 

39. Opposer lacks sufficient knowledge to admit or deny whether there is a restaurant 

in Jackson, Wyoming called “The Kitchen.”  Opposer admits that Exhibit 27 appears to be 

printout from a website at www.thekitchenjacksonhole.com.  Opposer denies any remaining 

allegations in paragraph 39 of the Counterclaims. 

40. Opposer lacks sufficient knowledge to admit or deny whether there is a restaurant 

in Glendale, California called “The Kitchen.”  Opposer admits that Exhibit 28 appears to be 

printout from a website at www.thekitchenglendale.com.  Opposer denies any remaining 

allegations in paragraph 40 of the Counterclaims. 

41. Opposer lacks sufficient knowledge to admit or deny whether there is a restaurant 

in Pittsford, New York called “The Kitchen.”  Opposer admits that Exhibit 29 appears to be 
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printout from a website at www.cipollaromaine.com.  Opposer denies any remaining 

allegations in paragraph 41 of the Counterclaims. 

42. Opposer denies that there is a restaurant in Chestertown, Maryland called “The 

Kitchen.”  Opposer admits that Exhibit 30 appears to be printout from a website at 

www.imperialchestertown.com for an establishment called “The Kitchen at The Imperial.”  

Opposer denies any remaining allegations in paragraph 42 of the Counterclaims. 

43. Opposer lacks information insufficient to admit or deny the allegations in 

paragraph 43 of the Counterclaims and therefore denies the same. 

FIRST COUNTERCLAIM FOR CANCELLATION 

 

44. Opposer restates and incorporates by reference the preceding paragraphs of its 

Answer as if fully set forth herein. 

45. Opposer denies the allegations in paragraph 45 of the Counterclaims. 

46. Opposer denies the allegations in paragraph 46 of the Counterclaims. 

SECOND COUNTERCLAIM FOR RELIEF 

 

47. Opposer restates and incorporates by reference the preceding paragraphs of its 

Answer as if fully set forth herein. 

48. Opposer denies the allegations in paragraph 48 of the Counterclaims. 

49. Opposer denies the allegations in paragraph 49 of the Counterclaims. 

THIRD COUNTERCLAIM FOR RELIEF 

 

50. Opposer restates and incorporates by reference the preceding paragraphs of its 

Answer as if fully set forth herein. 

51. Opposer admits the allegations in paragraph 51 of the Counterclaims. 
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52. Opposer states that the prosecution history for Application Serial No. 86/325,955 

(“the ‘955 Application”) speaks for itself, and denies any remaining allegations in Paragraph 

52 of the Counterclaims.  Opposer specifically denies that “kitchen” or “the kitchen” is merely 

descriptive of restaurant, café, bar, and lounge services. 

53. Opposer denies the allegations in paragraph 53 of the Counterclaims. 

54. Opposer denies the allegations in paragraph 54 of the Counterclaims. 

55. Opposer denies the allegations in paragraph 55 of the Counterclaims. 

56. Opposer denies the allegations in paragraph 56 of the Counterclaims. 

FOURTH COUNTERCLAIM FOR RELIEF 

 

57. Opposer restates and incorporates by reference the preceding paragraphs of its 

Answer as if fully set forth herein. 

58. Opposer denies the allegations in paragraph 58 of the Counterclaims. 

59. Opposer denies the allegations in paragraph 59 of the Counterclaims. 

FIFTH COUNTERCLAIM FOR RELIEF 

 

60. Opposer restates and incorporates by reference the preceding paragraphs of its 

Answer as if fully set forth herein. 

61. Opposer denies the allegations in paragraph 61 of the Counterclaims. 

62. Opposer denies the allegations in paragraph 62 of the Counterclaims. 

SIXTH COUNTERCLAIM FOR RELIEF 

 

63. Opposer restates and incorporates by reference the preceding paragraphs of its 

Answer as if fully set forth herein. 

64. Opposer admits the allegations in paragraph 64 of the Counterclaims. 
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65. Opposer states that the prosecution history for Application Serial No. 85/246,758 

(“the ‘758 Application”) speaks for itself, and denies any remaining allegations in paragraph 

65 of the Counterclaims. 

66. Opposer states that the prosecution history for the ‘758 Application speaks for 

itself, and denies any remaining allegations in paragraph 66 of the Counterclaims. 

67. Opposer states that the prosecution history for the ‘286 Application speaks for 

itself, and denies any remaining allegations in paragraph 67 of the Counterclaims. 

68. Opposer denies the allegations in paragraph 68 of the Counterclaims. 

69. Opposer denies the allegations in paragraph 69 of the Counterclaims. 

70. Opposer denies the allegations in paragraph 70 of the Counterclaims. 

 

AFFIRMATIVE and ADDITIONAL DEFENSES 

 

FIRST DEFENSE 

Applicant’s Counterclaims fail to state a claim upon which relief can be granted. 

 

 Opposer reserves its right to rely upon additional defenses that become available or 

apparent during discovery, and reserves its right to amend this pleading to assert such defenses 

or, if appropriate, withdraw any of the above-delineated defenses as discovery proceeds. 

 

WHEREFORE, Opposer re-iterates the relief requested in its Notice of Opposition and 

further requests that Applicant’s Counterclaims and the relief requested therein be denied and 

dismissed with prejudice.   
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Dated: June 7, 2016 

Respectfully submitted, 

 

/s/Timothy P. Getzoff     

Timothy P. Getzoff 

Hope Hamilton 

Nadya Davis 

Holland & Hart LLP 

1800 Broadway, Suite 300 

Boulder, Colorado  80302 

Phone:  (303) 473-2798 

tgetzoff@hollandhart.com 

hihamilton@hollandhart.com 

ncdavis@hollandhart.com  

docketing@hollandhart.com 

 

Attorneys for Opposer 

The Kitchen Café, LLC  
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

 

 

 

 

 

 

 

EXHIBIT B 
 



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

The Kitchen Café, LLC,

Opposer,

v.

Wolfgang Puck Licensing LLC,

Applicant.

Opposition No.: 91226297

Marks: THE KITCHEN BY

WOLFGANG PUCK;

THE KITCHEN COUNTER

BY WOLFGANG PUCK

Serial Nos.: 86585406;

86585377

FIRST AMENDED ANSWER TO COUNTERCLAIMS

Opposer, The Kitchen Café, LLC, answers Applicant Wolfgang Puck Licensing LLC’s

Counterclaims as follows:

Opposer admits the allegations in paragraph 1 of the Counterclaims.1.

Opposer admits the allegations in paragraph 2 of the Counterclaims.2.

Opposer admits that it has pleaded Registration Nos. 5,411,498, 4,679,061, and3.

4,165,447 in this Opposition, and states that the United States Patent and Trademark Office

(“USPTO”) records for these registrations speak for themselves.  Opposer further admits that

Applicant’s Counterclaims purport to seek “cancellation or amendment” of Registration Nos.

4,679,061 and 4,165,447.  Opposer denies any remaining allegations in paragraph 3 of the

Counterclaims.

Opposer admits that Exhibit 3 to the Counterclaims appears to be a photocopy of4.

an American Heritage Dictionary definition for the word “kitchen,” and that such definition

was cited during the prosecution of prior applications filed by Opposer that are not at issue in

this Opposition.  Opposer denies any remaining allegations in paragraph 4 of the

Counterclaims.



Opposer denies that it selected the mark THE KITCHEN to use the word5.

“kitchen” in its ordinary dictionary sense.  Opposer states that the printout attached as Exhibit

4 speaks for itself, and denies any remaining allegations in paragraph 5 of the Counterclaims.

Opposer denies that the word “kitchen” is commonly used as a synonym for6.

“restaurant,” admits that Exhibit 5 appears to contain print-outs from websites that speak for

themselves, and denies any remaining allegations in paragraph 6 of the Counterclaims.

Opposer lacks sufficient knowledge regarding the status, alleged disclaimers,7.

actual use, and prosecution history of hundreds of third-party registrations and/or applications

alleged by Applicant, including those listed in Exhibit 6, which speaks for itself, none of which

are part of this Opposition proceeding, and therefore denies the same.  Opposer denies any

remaining allegations in paragraph 7 of the Counterclaims.  The allegations in paragraph 7 of

the Counterclaims also contain legal conclusions, to which no response is required.

Opposer admits the allegations in paragraph 8 of the Counterclaims.8.

Opposer states that the prosecution history for Registration No. 5,411,498 speaks9.

for itself, and denies any remaining allegations in paragraph 9 of the Counterclaims.

Opposer states that the prosecution history for Registration No. 5,411,498 speaks10.

for itself, and denies any remaining allegations in paragraph 10 of the Counterclaims.  Opposer

specifically denies that the word “kitchen” is merely descriptive of café and restaurant

services.

Opposer admits that the prosecution history for its trademark applications for11.

marks that include the term THE KITCHEN speaks for itself, and denies any remaining

allegations in paragraph 11 of the Counterclaims.
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Opposer states that the prosecution history for Application Serial No. 85/097,28612.

(“the ‘286 Application”) speaks for itself, and denies any remaining allegations in paragraph

12 of the Counterclaims.

Opposer states that the prosecution history for the ‘286 Application speaks for13.

itself, and denies any remaining allegations in paragraph 13 of the Counterclaims.

Opposer admits the allegations in paragraph 14 of the Counterclaims.14.

Opposer states that the prosecution history for Application Serial No. 85/969,50815.

(“the ‘508 Application”) speaks for itself, and denies any remaining allegations in paragraph

15 of the Counterclaims.  Opposer specifically denies that the word “kitchen” merely

descriptive of café and restaurant services.

Opposer states that the prosecution history for the ‘508 Application speaks for16.

itself and, and denies any remaining allegations in paragraph 16 of the Counterclaims.

Opposer states that the prosecution history for the ‘508 Application speaks for17.

itself, and denies any remaining allegations in paragraph 17 of the Counterclaims.

Opposer states that the prosecution history for the ‘508 Application speaks for18.

itself, and denies any remaining allegations in paragraph 18 of the Counterclaims.

Opposer states that the prosecution history for the ‘508 Application speaks for19.

itself, and denies any remaining allegations in paragraph 19 of the Counterclaims.

Opposer states that the prosecution history for the ‘508 Application speaks for20.

itself, and denies any remaining allegations in paragraph 20 of the Counterclaims.

Opposer states that the prosecution history for the ‘508 Application speaks for21.

itself, and denies any remaining allegations in paragraph 21 of the Counterclaims.
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Opposer states that the prosecution history for the ‘508 Application  speaks for22.

itself, and denies any remaining allegations in paragraph 22 of the Counterclaims.

Opposer admits that it has had actual knowledge of eating establishments of23.

various types that have used the term “Kitchen” in their names, lacks information sufficient to

admit or deny the accuracy or reliability of Exhibit 6 to the Counterclaims, and denies any

remaining allegations in paragraph 23 of the Counterclaims.

Opposer admits that it was aware of a restaurant in Greeley, Colorado called “The24.

Kitchen” and affirmatively states upon information and belief that this restaurant has

permanently closed.  Opposer is without information sufficient to form a belief of the truth of

the allegations in paragraph 24 regarding the geographical distances among Greeley, Boulder,

and Denver, Colorado, which are independently verifiable and speak for themselves.  Opposer

states that the prosecution history of the ‘508 Application speaks for itself, and denies any

remaining allegations in paragraph 24 of the Counterclaims.

Opposer admits that it was aware of an establishment in Sacramento, California25.

called “The Kitchen” that provides cooking demonstrations, which is a service that Opposer

does not provide.  Opposer states that the prosecution history of the ‘508 Application speaks

for itself, and denies any remaining allegations in paragraph 25 of the Counterclaims.

Opposer denies that there is a restaurant in Milton, Delaware called “The26.

Kitchen” and denies that Exhibit 14 to the Counterclaims is a copy of a page from said

restaurant’s website.  Opposer affirmatively states upon information and belief that the

restaurant alleged by Applicant has permanently closed and its website is inactive.  Opposer

states that the prosecution history of the ‘508 Application speaks for itself, and denies any

remaining allegations in paragraph 26 of the Counterclaims.
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Opposer denies that there is a restaurant in Boston, Massachusetts called “The27.

Kitchen” and denies that Exhibit 15 to the Counterclaims is a copy of a page from said

restaurant’s website.  Opposer affirmatively states upon information and belief that the

restaurant alleged by Applicant has permanently closed and its website is inactive.  Opposer

states that the prosecution history of the ‘508 Application speaks for itself, and denies any

remaining allegations in paragraph 27 of the Counterclaims.

Opposer lacks sufficient information to admit or deny whether there is a28.

restaurant in Louisville, Kentucky called “The Kitchen.”  Opposer states that the prosecution

history of the ‘508 Application speaks for itself, and denies any remaining allegations in

paragraph 28 of the Counterclaims.

Opposer denies that there is a restaurant in Williamsburg, Virginia called “The29.

Kitchen at Powhatan.”  Opposer admits that Exhibit 17 to the Counterclaims is a copy of a

page from said restaurant’s website, which states that the restaurant has closed, and

affirmatively states upon information and belief that the restaurant alleged by Applicant has

been closed since approximately 2013.  Opposer states that the prosecution history of the ‘508

Application speaks for itself, and denies any remaining allegations in paragraph 29 of the

Counterclaims.

Opposer lacks sufficient information to admit or deny whether there is a30.

restaurant in Chapel Hill, North Carolina called “Kitchen.”  Opposer admits that Exhibit 18

appears to be a printout from a website at www.kitchenchapelhill.com.  Opposer states that the

prosecution history of the ‘508 Application speaks for itself, and denies any remaining

allegations in paragraph 30 of the Counterclaims.
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Opposer lacks sufficient information to admit or deny whether there is a31.

restaurant in Lake Charles, Louisiana called “The Kitchen.”  Opposer admits that Exhibit 19

appears to be a printout from a website at www.eatatthekitchen.com.  Opposer states that the

prosecution history of the ‘508 Application speaks for itself, and denies any remaining

allegations in paragraph 31 of the Counterclaims.

Opposer denies that there is a restaurant in St. Petersberg, Florida called “The32.

Kitchen.”  Opposer admits that Exhibit 20 appears to be printout from a website for an

establishment called “The Kitchen At Jannus.”  Opposer denies any remaining allegations in

paragraph 32 of the Counterclaims.

Opposer lacks sufficient knowledge to admit or deny whether there is a restaurant33.

in Portsmouth, New Hampshire called “The Kitchen.”  Opposer admits that Exhibit 21 appears

to be printout from a website at www.thekitchennh.com  Opposer denies any remaining

allegations in paragraph 33 of the Counterclaims.

Opposer lacks sufficient knowledge to admit or deny whether there is a restaurant34.

in Traverse City, Michigan called “The Kitchen.”  Opposer admits that Exhibit 22 appears to

be printout from a website at www.thekitchentc.com, which advertises a “to go” eatery and not

a restaurant.  Opposer denies any remaining allegations in paragraph 34 of the Counterclaims.

Opposer denies that there is a restaurant in Oxnard, California called “The35.

Kitchen” and denies that Exhibit 23 to the Counterclaims is a copy of a page from said

restaurant’s website.  Opposer affirmatively states upon information and belief that the

restaurant alleged by Applicant has permanently closed.  Opposer denies any remaining

allegations in paragraph 35 of the Counterclaims.
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Opposer lacks sufficient knowledge to admit or deny whether there is a restaurant36.

in Dallas, Texas called “Kitchen Cafe.”  Opposer denies that Exhibit 24 is a copy of a page

from this restaurant’s website.  Opposer denies any remaining allegations in paragraph 36 of

the Counterclaims.

Opposer lacks sufficient knowledge to admit or deny whether there is a restaurant37.

in Hartford, Connecticut called “The Kitchen.”  Opposer admits that Exhibit 25 appears to be

printout from a website at www.billingsforgeworks.org.  Opposer denies any remaining

allegations in paragraph 37 of the Counterclaims.

Opposer lacks sufficient knowledge to admit or deny whether there is a restaurant38.

at the Hard Rock Hotel in Orlando, Florida  called “The Kitchen.”  Opposer admits that

Exhibit 26 appears to be printout from a website at www.universalorlando.com.  Opposer

denies any remaining allegations in paragraph 38 of the Counterclaims.

Opposer lacks sufficient knowledge to admit or deny whether there is a restaurant39.

in Jackson, Wyoming called “The Kitchen.”  Opposer admits that Exhibit 27 appears to be

printout from a website at www.thekitchenjacksonhole.com.  Opposer denies any remaining

allegations in paragraph 39 of the Counterclaims.

Opposer lacks sufficient knowledge to admit or deny whether there is a restaurant40.

in Glendale, California called “The Kitchen.”  Opposer admits that Exhibit 28 appears to be

printout from a website at www.thekitchenglendale.com.  Opposer denies any remaining

allegations in paragraph 40 of the Counterclaims.

Opposer lacks sufficient knowledge to admit or deny whether there is a restaurant41.

in Pittsford, New York called “The Kitchen.”  Opposer admits that Exhibit 29 appears to be
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printout from a website at www.cipollaromaine.com.  Opposer denies any remaining

allegations in paragraph 41 of the Counterclaims.

Opposer denies that there is a restaurant in Chestertown, Maryland called “The42.

Kitchen.”  Opposer admits that Exhibit 30 appears to be printout from a website at

www.imperialchestertown.com for an establishment called “The Kitchen at The Imperial.”

Opposer denies any remaining allegations in paragraph 42 of the Counterclaims.

Opposer lacks information insufficient to admit or deny the allegations in43.

paragraph 43 of the Counterclaims and therefore denies the same.

FIRST COUNTERCLAIM FOR CANCELLATION

Opposer restates and incorporates by reference the preceding paragraphs of its44.

Answer as if fully set forth herein.

Opposer denies the allegations in paragraph 45 of the Counterclaims.45.

Opposer denies the allegations in paragraph 46 of the Counterclaims.46.

SECOND COUNTERCLAIM FOR RELIEF

Opposer restates and incorporates by reference the preceding paragraphs of its47.

Answer as if fully set forth herein.

Opposer denies the allegations in paragraph 48 of the Counterclaims.48.

Opposer denies the allegations in paragraph 49 of the Counterclaims.49.

THIRD COUNTERCLAIM FOR RELIEF

Opposer restates and incorporates by reference the preceding paragraphs of its50.

Answer as if fully set forth herein.

Opposer admits the allegations in paragraph 51 of the Counterclaims.51.
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Opposer states that the prosecution history for Application Serial No. 86/325,95552.

(“the ‘955 Application”) speaks for itself, and denies any remaining allegations in Paragraph

52 of the Counterclaims.  Opposer specifically denies that “kitchen” or “the kitchen” is merely

descriptive of restaurant, café, bar, and lounge services.

Opposer denies the allegations in paragraph 53 of the Counterclaims.53.

Opposer denies the allegations in paragraph 54 of the Counterclaims.54.

Opposer denies the allegations in paragraph 55 of the Counterclaims.55.

Opposer denies the allegations in paragraph 56 of the Counterclaims.56.

FOURTH COUNTERCLAIM FOR RELIEF

Opposer restates and incorporates by reference the preceding paragraphs of its57.

Answer as if fully set forth herein.

Opposer denies the allegations in paragraph 58 of the Counterclaims.58.

Opposer denies the allegations in paragraph 59 of the Counterclaims.59.

FIFTH COUNTERCLAIM FOR RELIEF

Opposer restates and incorporates by reference the preceding paragraphs of its60.

Answer as if fully set forth herein.

Opposer denies the allegations in paragraph 61 of the Counterclaims.61.

Opposer denies the allegations in paragraph 62 of the Counterclaims.62.

SIXTH COUNTERCLAIM FOR RELIEF

Opposer restates and incorporates by reference the preceding paragraphs of its63.

Answer as if fully set forth herein.

Opposer admits the allegations in paragraph 64 of the Counterclaims.64.
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Opposer states that the prosecution history for Application Serial No. 85/246,75865.

(“the ‘758 Application”) speaks for itself, and denies any remaining allegations in paragraph

65 of the Counterclaims.

Opposer states that the prosecution history for the ‘758 Application speaks for66.

itself, and denies any remaining allegations in paragraph 66 of the Counterclaims.

Opposer states that the prosecution history for the ‘286 Application speaks for67.

itself, and denies any remaining allegations in paragraph 67 of the Counterclaims.

Opposer denies the allegations in paragraph 68 of the Counterclaims.68.

Opposer denies the allegations in paragraph 69 of the Counterclaims.69.

Opposer denies the allegations in paragraph 70 of the Counterclaims.70.

AFFIRMATIVE and ADDITIONAL DEFENSES

FIRST DEFENSE

Applicant’s Counterclaims fail to state a claim upon which relief can be granted.

SECOND DEFENSE

Applicant’s Counterclaims are barred, in whole or in part, by the doctrine of unclean 

hands.

THIRD DEFENSE

Applicant’s Counterclaims are barred by the doctrines of laches, waiver, estoppel and/or 

acquiescence.  

Opposer reserves its right to rely upon additional defenses that become available or

apparent during discovery, and reserves its right to amend this pleading to assert such defenses

or, if appropriate, withdraw any of the above-delineated defenses as discovery proceeds.
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WHEREFORE, Opposer re-iterates the relief requested in its Notice of Opposition and

further requests that Applicant’s Counterclaims and the relief requested therein be denied and

dismissed with prejudice.

Dated:  June 7, 2016

Respectfully submitted,

/s/Timothy P. Getzoff

Timothy P. Getzoff

Hope Hamilton

Nadya Davis

Holland & Hart LLP

1800 Broadway, Suite 300

Boulder, Colorado  80302

Phone:  (303) 473-2798

tgetzoff@hollandhart.com

hihamilton@hollandhart.com

ncdavis@hollandhart.com

docketing@hollandhart.com

Attorneys for Opposer

The Kitchen Café, LLC
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CERTIFICATE OF SERVICE

I certify that on June 7, 2016, I served a copy of the above ANSWER TO 

COUNTERCLAIMS to the following by U.S. Mail, postage prepaid:

Joan Kupersmith Larkin 

Christopher C. Larkin

Seyfarth Shaw LLP

2029 Century Park E, Ste 3500

Los Angeles, CA 90067-3021

/s/ Joyce Crow
8622919_38861962_1
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