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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

SOCIETE DES PRODUITS NESTLE S.A.,
Opposition No. 91225399
Opposer,
V. Serial Number: 86/694,188
PLUM, PBC, Mark: MELTAWAYS

Applicant.

ANSWER TO NOTICE OF OPPOSITION

Applicant Plum, PBC (“Plum”), responds to the Notice of Opposition filed by Société
Des Produits Nestlé S.A. (“Opposer”) as follows:

l. Plum is without knowledge or information sufficient to form a belief as to the
truth of the allegations contained in Paragraph 1 of the Notice of Opposition, and therefore
denies the same.

2. Plum is without knowledge or information sufficient to form a belief as to the
truth of the allegations contained in Paragraph 2 of the Notice of Opposition, and therefore
denies the same.

3. Plum is without knowledge or information sufficient to form a belief as to the
truth of the allegations contained in Paragraph 3 of the Notice of Opposition, and therefore

denies the same.
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4. Plum is without knowledge or information sufficient to form a belief as to the
truth of the allegations contained in Paragraph 4 of the Notice of Opposition, and therefore
denies the same.

5. Plum admits that the on-line records of the United States Patent and Trademark
Office reflect that Opposer is listed as the owner of the cited registrations. Plum is without
knowledge or information sufficient to form a belief as to the truth of the remaining allegations
contained in Paragraph 5 of the Notice of Opposition, and therefore denies the same.

6. Plum is without knowledge or information sufficient to form a belief as to the
truth of the allegations contained in Paragraph 6 of the Notice of Opposition, and therefore
denies the same.

7. Plum is without knowledge or information sufficient to form a belief as to the
truth of the allegations contained in Paragraph 7 of the Notice of Opposition, and therefore
denies the same.

8. Plum is without knowledge or information sufficient to form a belief as to the
truth of the allegations contained in Paragraph 8 of the Notice of Opposition, and therefore
denies the same.

9. Plum reincorporates herewith its responses to Paragraphs 1-8 of the Notice of
Opposition.

10.  Plum denies the allegations of Paragraph 10 of the Notice of Opposition.

AFFIRMATIVE DEFENSES

11.  Opposer fails to state a claim upon which relief can be granted.
12. Opposer does not own a family of MELTS marks because the public does not

associate all marks containing the work MELTS or related formatives exclusively with Opposer.
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13. Opposer does not own the word MELTS alone, but owns registrations for
YOGURT MELTS and FRUIT AND VEGGIE MELTS.

14. Opposer’s alleged MELTS marks are weak and entitled to a narrow scope of
protection due to the large number of previously registered and used MELTS and related
formative marks in connection with related goods and services.

15. Opposer’s alleged MELTS marks are weak and entitled to a narrow scope of
protection due to the descriptive nature of the marks in connection with the underlying goods.
The underlying toddler and baby food are designed to dissolve. See the below sample product
reviews regarding the “melting” characteristic of the Opposer’s product (source:

https://www.gerber.com/products/product/gerber-graduates-yogurt-melts-mixed-berries-

naturally-flavored-with-other-natural-flavors, last visited on March 24, 2016):
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16. There is no likelihood of confusion with any of Opposer’s registered marks as
alleged in the Notice of Opposition.

Plum further denies that the Opposer will be damaged by the registration of Plum’s
trademark and denies any other allegations not specifically admitted above.

WHEREFORE, Plum prays that this Opposition be dismissed with prejudice and that
Application Serial No. 86/694,188 be allowed to register on the Principal Register.

Dated: March 25, 2016 Respectfully submitted,
GOODWIN PROCTER LLP

By: f{éf A /L[S/?r—#/\
Iral. Levy

GOODWIN PROCTER LLP
620 Eighth Avenue

New York, New York 10018
Tel: (212) 813-8800

Fax: (212) 355-3333

Attorneys for Applicant
Plum, PBC
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CERTIFICATE OF SERVICE

[ hereby certify that on March 25, 2016 a true and correct copy of the foregoing
ANSWER TO NOTICE OF OPPOSITION was served by first class mail, postage prepaid,
upon:

Nadya Davis
Holland & Hart LLP
PO Box 8749: Attention: Trademark Docketing

Denver, CO 80201
Attorney for Plaintiff/Opposer
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J anis(\N ici
Senior Trademark Paralegal
Goodwin Procter LLP
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