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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

SPIRITLINE CRUISES, LLC,
Opposer,
V.

TOUR MANAGEMENT
SERVICES, INC.,

Applicant.

Opposition No. 91224000

Mark: CHARLESTON HARBOR TOURS
Serial No.: 86334681

Published in the Official Gazette 05/26/2015

NOTICE OF FILING OF CERTIFIED TRIAL TESTIMONIAL EXAMINATION

TRANSCRIPT OF IAN HARRIS (PUBLIC) PURSUANT TO 37 C.F.R §2.123AND

TBMP RULE 703.01

In accordance with 37KR § 2.123 and TBMP RULE 703.0Applicant Tour

Management Services, InEApplicant”) hereby designates/files tleertified transcript of the

trial testimonial examinatiotand exhibits/pages thereto) thefollowing witness takemluring

Applicant’strial periodon the date and at the location indicated below:

Oral trial crossexamination testimony of lan A.V. Harris taken on August 14, 2018 at

A. William Roberts, Jr., & Associates, 234 Seven Farms Drive, Suite 210, Chaylest

SC 29492 in response to his trial Declaration testimony filed by Opposer in this case

on February 1, 2018.
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Pursuant to the Protective Order in place in this case anéFR8Q2.126(c), any
Confidential portions of the aboveferenced transcript/exhibit have been redacted and shall be
submitted under separate cover and identified as “CONFIDENTIAL” via the E3ilifig
system.

Respectfully submitted,

FENNO LAW FIRM, LLC

/[Edward T. Fenno/

Edward T. Fenno

P.O. Box 20220

Charleston, SC 29413
Phone: (843) 720-3747

Fax: (843) 614-5093

Email: efenno@fennolaw.com

ATTORNEY FOR APPLICANT TOUR
MANAGEMENT SERVICES, INC.

Date:May 24, 2019
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CERTIFICATE OF SERVICE

| hereby certify that a true copy of the foregoM@TICE OF FILING OFCERTIFIED TRIAL
TESTIMONIAL EXAMINATION TRANSCRIPF IAN HARRIS (PUBLICPURSUANT TO 37
C.F.R. 82.123 AND TBMP RULE03.01was served on counsel for Opposer, the24thday
of May, 2019by sending the same leymail andfirst class mail, postage prepaid, to:

Philip Summa (psumma@summaptiam)
Rebeca Harasimowicz (rebeca@ summagbia)
SUMMA PLLC

501 West John Street

Matthews, NC 28105

/Edward T. Fenno/
Edward T. Fenno
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SPIRITLINE CRUISES, LLC,
Opposer,
vSs. Opposition No. 91224000
TOUR MANAGEMENT SERVICES, INC.,
Applicant.
DEPOSITION OF: IAN A.V. HARRIS
DATE : August 14, 2018
TIME: 9:02 a.m.
LOCATION: 234 Seven Farms Drive
Charleston, SC
TAKEN BY: Counsel for the Applicant

REPORTED BY:

Roxanne Easterwood, RPR

A. WILLIAM ROBERTS, JR., & ASSOCIATES
Fast, Accurate & Friendly
Charleston, SC Hilton Head, SC Myrtle Beach, SC
(843) 722-8414 (843) 785-3263 (843) 839-3376
Columbia, SC Greenville, SC Charlotte, NC
(803) 731-5224 (864) 234-7030 (704) 573-3919
Asheville, NC
(828) 123-9876
{ A I{W [Rl A. WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO
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Spiritline Cruises, LLC v.
Tour Management Service

lan A.V. Harris
August 14, 2018

APPEARANCES OF COUNSEL:

ATTORNEYS FOR OPPOSER
SPIRITLINE CRUISES,

LLC:

PARSONS SUMMA

BY: REBECA ECHEVARRTIA HARASIMOWICZ
PHILIP SUMMA

15801 Brixham Hill Avenue,

Charlotte, NC 28277

(704) 926-3756

Rharasimowicz(@parsonssumma.com

Psummal@parsonssumma . Ccom

Suite 550

ATTORNEYS FOR APPLICANT

TOUR MANAGEMENT SERVICES, INC.:
FENNO LAW FIRM

BY: ROBERT H. HADDEN

171 Church Street, Suite 160
Charleston, SC 29401

(843) 720-3747

Rhadden@fennolaw.com

(INDEX AT REAR OF TRANSCRIPT)
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3
PROCEZEDTINGS

* * * * * *

IAN A.V. HARRIS

being first duly sworn, testified as follows:

EXAMINATION

BY MR. HADDEN:

Q. Would you state your full name,
please?

A. Tan Alastair Vincent Harris.

Q. Would you spell your first and last
name, please?

A. I-A-N, Ian. Harris is H-A-R-R-I-S.

Q. Mr. Harris, my name is Rob Hadden.
I'm with Fenno Law Firm here in Charleston. I'm

going to be taking your cross—-examination
deposition today. I know you did a declaration in
this case February 1, 2018.

MR. HADDEN: Just for the record, we
want to preserve any objections we may want to
make at a later date as to that declaration.

BY MR. HADDEN:

Q. The court reporter is going to be
taking down what you say today. So please try to
give verbal responses. It's easy to say uh-huh

and huh-uh. If you can try to do verbal, that

{ A |W” R l A. WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page 3
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4
would help her. Is there any reason: mentally,

physically, medicine, anything why you would not

be able to give testimony today?

A. No.

Q. If you don't understand a question,
let me know. If you need to take a break, let me
know. Both of those are fine. Today I'm going to

refer to Tour Management Services, which does
business as Charleston Harbor Tours, sometimes as
my client or as Applicant or as Tour Management
Services. Can we agree that that's the same thing
for purpose of asking the questions?

A. Yes.

MR. SUMMA: Just for purposes of

questions.
BY MR. HADDEN:

0. Same thing with Spiritline Cruises,
I'm going to refer to Spiritline sometimes as
Spiritline Cruises or Opposer. All of those are
the same thing, okay?

A. NA=ISR

Q. Now, I'm going to hand this to your
lawyer first before I hand it to you. But I'll
represent to you that this is a true and accurate

copy of the deposition you gave November 10, 2016

{ A |‘W” R l A. WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page 4
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5
in this case, along with the depositions —-- excuse

me along, with the exhibits attached, the
nonconfidential portion as well as the
confidential portion with exhibits, and then also
your errata sheet, which is where you made some
changes to it and signed and dated it.

MS. HARASIMOWICZ: Thank you.
BY MR. HADDEN:

Q. Mr. Harris, if you could look at that
deposition there for me. Would you agree with me
that's a true and accurate copy of the deposition
you gave in this case on November 10, 20167

A. Yes.

MR. HADDEN: We'll mark that as
Applicant's Exhibit 1 to this deposition, please.
(Applicant EXH. 1, 11/10/16 Deposition
of Ian A.V. Harris, marked for identification.)
BY MR. HADDEN:

Q. Now, when I refer to the declaration
today I'm speaking of the one that you signed in
this case on February 1, 20187

A. pAETS S

Q. You did not type up that declaration
yourself; is that correct?

A, Correct.

{ A |W” R l A. WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page 5
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6
Q. Would you agree that that was, in

fact, prepared by someone else and then you signed
itz

A. Yes, but completely reviewed and
completely agree with everything and will testify
to that.

Q. And am I correct that you did not
print out the documents attached to the

declaration as exhibits?

A, Which documents?
Q. You have a bunch of documents attached
to your declaration as exhibits. Did you print

those out yourself, or did somebody else print
those out for you?

A. Do you have examples so I can see
those?

Q. I'm handing you your declaration dated
February 1, 2018, which has already been filed in
this case on that same date, which has a bunch of
exhibits attached. That's the one I'm referring
to. The declaration is several pages, and after
that you'll see it starts with a bunch of

exhibits?

A. That 1s correct.
Q. Am I correct that you did not print
{ A IWH R l A. WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page 6
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out those exhibits yourself?

A. Correct.

MS. HARASIMOWICZ: Objection. Vague.
BY MR. HADDEN:

Q. Did you print out any of the documents
that follow your declaration in that stack?

MS. HARASIMOWICZ: Objection.
Mischaracterization of the evidence. It wasn't
printed.

BY MR. HADDEN:

Q. So would you agree with me that the
declaration you're looking at in front of you has
documents attached to it as exhibits?

A. IS

Q. Did you print any of those documents
out yourself?

MS. HARASIMOWICZ: Again. Objection.
Mischaracterization. They weren't printed. They
were sent digitally.

MR. HADDEN: You can object, but don't
testify, please.

THE WITNESS: Ask the gquestion again.
BY MR. HADDEN:

Q. Would you agree with me that that's

your declaration that you signed?

7
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8
A. Yes.
Q. Are there exhibits, pieces of paper

attached to that?

A. Yes.

Q. Did you put those pieces of paper
together for that stack of paper?

A. No.

Q. So someone else assembled that for you
and then you signed it?

A. Correct.

Q. Thank you. In paragraph 13 of your
declaration you stated that Fort Sumter Tours
began giving tours of Charleston Harbor in 1961;

is that correct?

A. Can I look at this?

Q. Sure.

A. Paragraph 137

Q. Yes. In paragraph 13 of your

declaration you stated that Fort Sumter Tours
began giving tours of Charleston Harbor in 1961;
is that correct?

A. pAETS S

Q. You also stated that the word tour has
been used in some fashion by Fort Sumter Tours

since 1961 when it comes to Fort Sumter Tours

{ A IWH R l A. WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page 8
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9
explaining what they do on Charleston Harbor,

correct?

A. Correct.

Q. But you agree with me that you have
not been with Spiritline or Fort Sumter Tours
since 1961, correct?

A. That is correct.

Q. In fact, you did not start working at
Spiritline and Fort Sumter Tours until 2014; is
that correct?

A. Correct.

Q. So you would agree with me then that
anything that you learned about Spiritline or Fort
Sumter Tours concerning anything from 1961 to
2014, when you started, is not based upon your own
personal experience, correct?

A. That is correct. It is based on
historical information such as brochures, et
cetera, that I have learned and that the company
had in its position.

Q. That's all information that was
provided to you by others, correct?

A. Correct.

Q. You stated in paragraph 13 of your

declaration that Fort Sumter Tours and Spiritline

{ A |W” R l A. WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page 9
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have kept copies of several past circulated

brochures?

A. Yes.

0. And rack cards?

A. Yes.

Q. SO by the very nature of that

statement you've said that they kept several of
them. You would agree with me that they have not
kept all of the rack cards and brochures ever
produced by them, correct?

A. I don't know the answer to that. I
know what I got. I don't know if that's
everything. I don't know how frequently they
printed them back in 1961.

Q. When you speak of brochures and rack
cards being printed in your declaration, you
frequently talk about 50,000 of them being printed
or 100,000 of them being printed at a time. You
would agree with me that no matter how many
brochures were printed or rack cards, you have no
idea how many people actually saw those brochures
or rack cards, correct?

A. The actual number, no. But I will say
that we —-- they're distributed throughout the

hotels. They're distributed out through the

10

{ A |W”R| A. WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page 10
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11
Visitor's Center. So gquite a few people see them.
0. Just for the record, sometimes it's

the way questions are phrased and the answers,
when you say no, you agree with me that you have
no idea how many people have seen the rack cards
or brochures, correct?
A. In actual numbers, correct.
Q. In your declaration you also talk
about how many Welcome Centers the State of South
Carolina has operated around the state. You do
not work for the State of South Carolina, correct?
A. That is correct.
Q. You would agree with me that you don't
know the exact amount of Welcome Centers around
the state or when they're open?
MS. HARASIMOWICZ: Objection. Leading.
MR. HADDEN: 1It's cross-—-examination.

So I can lead.

BY MR. HADDEN:

Q. If you would, you would agree with me
that you have no idea the exact number of Welcome
Centers in South Carolina in terms of whether they
are open, when they're open, those types of
things?

A, Correct.

{ A |‘W”R| A. WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page 11
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Q. When was Spiritline formed?
A. I believe 1997 is when they started

the dinner cruise, but I believe they split I want
to say 1986, '87. I can't recall.

Q. It's your testimony then that
Spiritline was formed in '977?

A. No. They started the dinner cruise.
That's when the Spirit of Charleston came in as

the dinner cruise boat, to my understanding.

Q. So what happened in 19867
A. That is, my understanding, is when —--
one second, please. 1986, excuse me, 1s when the

Spirit of Charleston came in as the dinner cruise.

I believe in 1997 is when then company split off.

Q. So 1997 is when Spiritline Cruises was
formed?

A. Correct.

Q. In your declaration you state that

Spiritline since its creation has used the phrase
Charleston Harbor tours or some similar
combination in virtually all of its advertising to
describe Spiritline Cruises' services to relevant
causes. But would you agree with me that since
you did not work at Spiritline from 1986 until the

time you started in 2014 that you did not

{ A I*WJHRI A. WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page 12
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personally experience or see what Spiritline did

in terms of the advertising from 1986 until the
time you started? Is that correct?

A. I wouldn't say that's the case,
because I was able to access Archive.org, which is
a Wayback Machine. So I can go back and see what
was done via the websites during some of that
period. In addition, any brochures that they
printed, I was able to access that.

Q. Would you agree with me from 1986
until 2014, when you started, anything that
happened during that time you were not working
there during that time, correct?

A. That is correct.

Q. So any information you learned about
that time period from 1961 until 2014 you learned
from other sources other than yourself?

A. Correct.

Q. So from 1961 until 1997 am I correct
that there was no Spiritline Cruises?

A. Not as an LLC, to my knowledge,
correct.

Q. In your declaration you talk about how
Google's algorithms work and how those algorithms

treat singular and plural versions of words. But

{ A ]W‘[Rl A. WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page 13
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you agree me that you do not work for Google and

never have, correct?

A. Correct.

Q. You did not help Google create any
algorithms at any point in your lifetime, correct?

A. Correct.

Q. You did not set up Google algorithms
or how it works in terms of treating singular and
plural words, correct?

A. Correct.

Q. In your declaration you stated that if
Spiritline Cruises were prevented from using
Charleston Harbor tours in its internet efforts
then Spiritline Cruises' marketing efforts would
suffer. Would you agree with me that you cannot
predict the future?

A. In this case I feel that I can predict
that it will suffer in terms of business because
I'm not sure how else to describe what we have
been doing for a number of years. In addition,
when it does come to online it will make an impact
not being able to utilize those words.

Q. I understand what you're saying. But
would you agree with me that it is impossible for

you to sit here today and exactly quantify how

{ A I*WJHRI A. WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page 14
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much it's going to affect your employer?

A. Correct.

Q. In your declaration you state that if
Spiritline Cruises were limited in the order in
which they could use the terms Charleston, harbor,
and tours it would reduce the number of times a
searching potential customer would search -- would
see those search results.

Would you agree with me, though, that
for you to sit here today and say how particular
search terms are going to affect customer behavior
or organic search that that is purely speculative
on your part?

A. Correct.

Q. You would agree with me that you do
not have any formal training on how to use the
Internet Archive or the Wayback Machine, true?

A. Correct.

Q. You would agree with me that you do
not have any formal training on how the Internet
Archive and Wayback Machine work or were designed,
correct?

A. Well, when you say worked, I can
certainly click the buttons and get the archives

I'm looking for.

{ A ]W‘[Rl A. WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page 15
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16
Q. I understand. Would you agree with me

you have no formal training about how the Wayback
Machine and Internet Archive were designed to
work?

A. Correct.

Q. Attached to your declaration, if
you'll look there, Exhibit A were pages 853 to
1001.

853 to what?

1007. I think I misspoke. 1007.
853 to?

853 to 1007.

Okay.

ORI O S O,

I believe we established earlier, am I
correct, that you did not personally assemble
those documents, correct?

A. Correct.

0. But in your affidavit, excuse me, your
declaration, you would agree with me that you
stated that those are documents that you
personally obtained from the Internet Archive and
WaybackMachine, correct?

A. Correct.

Q. Since you did not assemble those

documents yourself, you would agree with me then

{ A |W”R| A. WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page 16
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that you did not personally go to the URLs or

websites of those websites that are depicted in
those documents attached to your declaration,

correct?

A. T would say I did go to these
websites.

Q. At some point in your lifetime?

A. At some point in my tenure with

Spiritline Cruises, yes.

Q. For purposes of assembling the
documents that are pages 853 to 1007, would you
agree with me that you did not personally go to
those URLs or websites to assemble those documents
in front of you?

A. Correct.

Q. Would you agree with me that you do
not work at the Wayback Machine and Internet
Archive and never have?

A. Correct.

Q. You would agree with me that you do
not personally own the websites or the URLs that
are depicted in pages 853 to 100772

A. Correct.

Q. And you would agree with me that you

did not create the content that is shown on those

{ A |‘W”R| A. WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page 17
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pages 853 to 1007? When I say create, you did not
personally draft or type up the content or take
the pictures that are depicted in the images on
those pages; am I correct?

A. So copy like this right here, this
table, I did this table.

Q. What page is that?

A. 971.

Q. Do you see any other pages in those --
in that range that you created tables or did
anything else to create the page?

A. T believe that's the only area. There
may have been some copy changes I made to that
particular website during that time because that
was right at the end of my —-- that was right at
the end of that website, beginning of my tenure.

Q. So to make sure I'm on the same page,
from pages 853 to 1007 the only page that you
created a table on that you were able to find is
the one page that you just cited?

A. Are we including copy changes?

Q. Right now —-—- I see what you're saying
—-— I'm asking you exclusively about looking
through that range of pages we just spoke about,

853 to 1007. Are there any other pages other than

18
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Tour Management Service August 14, 2018
the one you just cited where you created a table? H
A. Created a table, no. That's the one.
Q. When you speak to copy changes what

are you referring to?

A. One of the things that's important on
a website is to make updates and changes to it.

So one of the things that I started when I got
there was to start making more copy change as to
whether it be to add different verbs, different
descriptives, different links, et cetera. Those
are the type of things that I would have done.

Q. For clarification, when you say copy
changes, you mean changes to the copy or the words
on the page?

A. Correct. Yes.

Q. Would you agree with me you cannot sit
here today and testify as to exactly what copy
changes were made by you and when they were made?

A. Correct.

Q. Fach of these pages in pages 853 to
1007 depict a particular website at a particular
point in time is what I understand your

declaration to say?

A. Yes.
0. For the dates that are shown on 853 to
{ A |W”R| A. WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page 19
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1007, those pages at the bottom, you would agree
with me that you did not personally print those
pages at the time shown on the bottom left of
those pages and keep copies of those until today;
am I correct?

A. Correct.

Q. Would you agree with me that the
accuracy of any research you have done on the
WaybackMachine depend upon the WaybackMachine
being accurate; is that correct?

A. Correct.

Q. So when you go to the WaybackMachine
and look at a page and view it and/or print that
page, you would agree with me you personally have
no idea what the page that you're printing or
looking at looked like the day before that page,
the date that's shown, or the date after the date
that is shown on that page? You're only looking

at the date that you've —-—

A. That's archived.
0. That's archived; am I correct?
A. Yes and no. Yes, because 1t's on that

date, but there are other archives throughout the
year that has gotten a snapshot, so.

Q. Right. But when you're using the

20
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WaybackMachine you would agree with me that the

only dates that you are relying upon the content
of the WaybackMachine for are the dates that are
showing as being snapshots; am I correct?

A. That I have access to, yes.

Q. So any other dates that are not
snapshoted on the WaybackMachine you would agree
with me that you have no idea personally what
those websites looked like on those dates that
were not snapshoted; am I correct?

A. Correct.

Q. Would you agree with me that Fort
Sumter Tours and Spiritline have not kept all of
the brochures and rack cards that they have ever
used?

A. I would not agree with that.

Q. Your testimony is that they have kept
every copy of every brochure and rack card they
have ever used?

A. I don't know for sure whether they
have kept them or not. I know the copies I have.
I don't know back in 1961 if there were other
things done or not.

Q. So you would agree with me there could

be rack cards and brochures that were done from
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1961 to the present that you have not seen or that

Spiritline and Fort Sumter Tours did not make
copies of; am I correct?

A. Tt's possible.

Q. If you're describing what Spiritline
does in terms of their business, how would you
describe that?

A. We provide harbor tours of Charleston.
We provide dinner cruises in Charleston. We do
special events for weddings, corporate events,
specialty cruises.

Q. You would agree with me the way you
just described what Spiritline does, you stated
harbor tours of Charleston? You did not say
Charleston Harbor tours in that order, correct?

A. Correct.

Q. Would you agree that when Spiritline
describes what they do in terms of their ads,
their marketing, their internet materials, that
they do not always say Charleston Harbor tours in
that particular order; am I correct?

A. That is correct.

Q. You would agree that Spiritline
Cruises is a separate entity from Fort Sumter

Tours, correct?
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A. Yes.

MR. HADDEN: Just one minute, please.
Thank you for your time. I don't have any further
questions. I may after your counsel asks you
questions, if they do.

MR. SUMMA: Let's take a short break.

(A recess was taken.)

MS. HARASIMOWICZ: On the record.

EXAMINATION

BY MS. HARASIMOWICZ:

Q. Tan, you testified that you did not
personally assemble the documents attached to your
declaration. Did you gather those documents for
your counsel?

A. NS

Q. Did you provide the Wayback Machine
pages, the URLs to those WaybackMachine pages, or

the dates of those pages to your counsel?

A. Yes.

Q. Did you provide those brochures —--
A. Yes.

Q. —-— attached as exhibits to your

counsel?

A. Yes.
0. Where did you find those brochures?
{ A IWH R l A. WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page 23
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A. There is a black box that is kept in

my office —— it has been in the back office, but

in my office that contains the brochures that
we've done throughout the years.

0. Once your counsel assembled, for lack
of a better word, the attached exhibits, did
counsel provide you with exact links to all of the
WaybackMachine pages included there in?

A. Yes.

Q. Did you click on and access each and
every one of those WaybackMachine 1links?

A. Yes.

0. Did you do that, access those links,
prior to signing your declaration?

A. NS

Q. Regarding the Charleston Visitors
Center, amount of Visitor Centers in Charleston,
you may not know the exact amount of Visitors
Centers and location in which rack cards are
placed, but are you familiar as part of your job
duties with the tour scene in Charleston?

A. pAETS S

Q. Is it part of your job to be familiar
with the various Visitors Centers and where

brochures and other advertisements are located?
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A. Yes.
Q. Before this litigation began did you

use the WaybackMachine to identify any previous

iterations of the Fort Sumter Tours or Spiritline

website?
A. Yes.
Q. Why did you do that?
A. To get historical information on

what's been used in the past to understand, get
copy, see photos that I don't know if I have
access to or not. But again, it was really to get
the copy to understand what, how they are spelled
out, what they do.

Q. You testified that between 1961 and
2014 any firsthand information you learned about
Fort Sumter Tours or Spiritline website you
learned from other sources. What sources were
those?

A. The WaybackMachine, in addition to
people that have worked there for as long as they
go back, in addition to brochures, those kind of
things.

0. Now, we know you do not work for
Google. But as part of your job duties and —-- as

part of your job duties do you regularly engage
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with and are responsible for understanding and

operating Google algorithms and search engine

optimization?
A. Yes.
Q. Is that a typical duty for someone in

your Jjob title in this field?

A. NI

Q. Would you say that's a well understood
task for someone of your position?

A. Yes. Yes.

Q. Now, how is it that you are able to
determine that Spiritline would be harmed if it
were not allowed to use plural versions of
keywords and other key phrases in search engine
advertisements?

A. I did a comparison between Charleston
hotel versus Charleston hotels, and the returns on
searchs were dramatically different. I did the
same with Charleston tour and Charleston tours.
And again, having the S makes a dramatic
difference, as most people search in the plural
form. They don't type in Charleston hotel. It's
Charleston hotels, for example.

Q. Does Google or any other individual

have the ability to exactly determine what the
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loss of sales would be for Spiritline or Fort

Sumter Tours if either party were not allowed to
use the phrase at issue or plural or singulars?
MR. HADDEN: Object. Speculation. Go
ahead.
THE WITNESS: Say that first part
again. I'm sorry.
BY MS. HARASIMOWICZ:

Q. I'll rephrase my question. Counsel
asked you if you were able to determine the exact
losses that Spiritline would suffer at a later
date if it were not allowed to use the plural form
of the phrase Charleston Harbor tours. Does
Google have any way of determining that, the exact
amount of losses at a future date?

MR. HADDEN: Same objection.
Speculation.

THE WITNESS: Not that I'm aware of.
BY MS. HARASIMOWICZ:

Q. How are you able to determine that
Spiritline would have such losses?

A. Again, getting back to the search
patterns, the way visitors from outside of this
area regionally, nationally, internationally

search for things to do in Charleston, for places
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to stay in Charleston.
Q. Is part of your Jjob determining what

will increase or decrease advertisement

advertisement a readily understood job duty for
someone in your field?

A. Yes.

Q. So someone in your position at a
comparable company would likely be expected to
know what versions of advertisements would be
effective or ineffective?

A. Of course.

Q. Now, you testified that Spiritline

Cruises and Fort Sumter Tours are separate

corporate entities. Are they commonly owned?
A. Yes.
Q. Are they commonly managed?
A. pAETS S
Q. Was Spiritline formed in order to

segregate services previously offered to the

public by Fort Sumter Tours?

effectiveness?
A. Yes.
0. For Spiritline or Fort Sumter Tours?
A. Absolutely.
Q. Is determining the effectiveness of an

28

{ A |iW”R| A. WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO
Ll b scheduledepo.com

Page 28



Spiritline Cruises, LLC v. lan A.V. Harris

w N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Tour Management Service August 14, 2018
29
A. Yes.
Q. Can you explain a little bit how

Spiritline came to be from the services previously
offered under the LLC Fort Sumter Tours?

A. The biggest change that was made was
adding the dinner cruise. At that point that's
when they were split apart.

Q. Would you describe Fort Sumter Tours
and Spiritline Cruises as related companies?

A. Yes.

Q. Do you work for both Fort Sumter Tours
and Spiritline Cruises?

A. Yes.

Q. Do you work for both companies as
separate job titles and positions or as one?

A. As one.

Q. When opposing counsel asked you if you
personally assembled the documents attached to
your declaration did you personally interact with
each of those exhibits?

A. NA=ISR

Q. What types of interactions did you
have to those exhibits?

A. Doing research on the WaybackMachine

or the Archive.Org to determine certainly what
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Spiritline has done in the past and what the

competitors are doing as well.

Q. Now, when opposing counsel asked you
if you had written your declaration, you testified
that —-- let me rephrase my question.

Was the declaration an accurate

reflection of your own words?

A. Absolutely.
Q. What was it taken from?
A. Discussions that we've had, notes that

we've had, conversations that we've had.

Q. Were portions of your declaration
taken from your discovery deposition?

A. I don't know the answer to that.

Q. Is it fair to say that everything in
the declaration is true and your own words-?

A. Yes.

Q. Is it fair to say that you are
familiar with each and every one of the exhibits
attached to your declaration?

A. NA=ISR

Q. Is it fair to say that you became
familiar with each of those exhibits prior to
signing your declaration?

A, Yes.
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Q. You do not Bates label documents, do >
you?
A. Say that again.

Do you know what Bates labels are?
A. No.
MS. HARASIMOWICZ: Those are all my
questions.
MR. HADDEN: ©No further gquestions

(The deposition was concluded at 9:48

(The witness, after having been advised
of his right to read and sign this transcript,

does not waive that right.)
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SIGNATURE OF DEPONENT

DEPONENT : IAN A.V. HARRIS

DEPOSITION DATE: August 14, 2018

REPORTER: ROXANNE M. EASTERWOOD, RPR

AWR JOB # 20172

CASE CAPTION: SPIRITLINE CRUISES, LLC vs. TOUR
MANAGEMENT SERVICES, INC.

(Please return both Signature of Deponent pages)

I, the undersigned, IAN A.V. HARRIS, do
hereby certify that I have read the foregoing
deposition and find it to be a true and accurate
transcription of my testimony, with the following
corrections, if any:
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MANAGEMENT SERVICES, INC.
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WITNESS DATE

I, Roxanne M. Easterwood, Notary Public for
the State of South Carolina at Large, do hereby
certify that the deponent was advised of his or
her right to read and sign said deposition both
verbally and in writing. If the deponent fails to
execute and return foregoing Signature of Deponent
pages within the thirty (30) days allowed pursuant
to the Rules of Civil Procedure, the original
transcript may be filed with the court.
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Roxanne M. Easterwood, RPR
My Commission expires
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Professional Reporter and Notary Public for the
State of South Carclina at Large, do hereby
certify that the foregoing transcript, pages 1
through 35, is a true, accurate, and complete
record.

I further certify that I am neither
related to nor counsel for any party to the cause
pending or interested in the events thereof.

Witness my hand, I have hereunto
affixed my official seal this 14th day of August
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Carolina.
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IAN A.V. HARRIS

being first duly sworn, testified as follows:

EXAMINATION
BY MS. HUMPHRIES:
Q. And just for the record, I'm Christina
Humphries. I'm representing Tour Management

Services, Inc. Also present is Phil Summa, Rebecca
Harasimowicz, and Phil's son Daniel.
And Mr. Harris, will you please state

your name and spell it for the record?

A. Full name?
Q. Yes.
A. Ian Alistair Vincent Harris, I-A-N,

A-L-A-S-T-A-I-R, Vincent, V-I-N-C-E-N-T, Harris,
H-A-R-R-I-S.

e And Mr. Harris, I know you've been to
several depositions in this matter already. This
is a deposition in which I'm going to ask you
questions, and you have to answer them truthfully,
unless your attorney tells you clearly and directly
not to answer.

While a judge isn't present, this is a
formal legal proceeding, just like testifying in
court. Do you understand that?

A. Yes.

AIWIR A. WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page 3
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4
e, And you're under the same legal

obligations to tell the truth, the whole truth, and
nothing but the truth. Do you understand that?

A, Yes.

Q. And please note that the court reporter
is recording everything that we say. In order for
her to transcribe the responses, you need to state
them orally, so she can't take down nonverbal
responses like shake of the head or shrug of the
shoulders. So if I ask you is that a yes or is

that a no, I'm just doing it to get it on the

Yecord.
A. Okay.
0. Do you understand?
A. Yes.
B Likewise, she can't transcribe two

people talking at the same time, so if you'll allow
me to finish my questions, I'll try to allow you to
finish your answers before I ask the next question
as well. Do you understand?

A. Yes.

Q. After we finish, everything that the
court reporter has recorded is going to be typed up
in a transcript, and that transcript is going to be

given to you for you to review and make any changes

AlWIR A.WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page 4
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or corrections and to sign it.

However, if you start making a lot of
substantive changes to the transcript, those
changes are likely to be commented on during the
trial phase of this matter, which will reflect on
your ability to tell the truth. So today, if you
don't hear a question or you don't understand it,
please allow me to repeat it or rephrase it, let me
know, so that we can try to avoid that being a
problem,

Okay.

Do you understand?

moa on

Yes.

Q. Now, for the purposes of this
deposition, I'm going to refer to SpiritLine
Cruises as SpiritLine, and I'm going to refer to
Tour Management Services, Inc., which does business
as Charleston Harbor Tours, as Tour Management
Services. But if you're not sure what entity I'm
talking about or what person I'm talking about,
please just ask. Clear?

A. Okay.

Q. And finally, if you need a break, use
the restroom, get a glass of water, just let us

know.

5
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A. Okay. °

. Is there any reason, either mentally or
physically, why you can't give your best testimony
today?

A. No.

Q. Are you currently taking any
medications that are going to interfere with your
ability to give testimony?

A. No.

6. Have you ever been deposed before?

A. Yeg-.

Q. And what were you deposed for?

A. A case out -- with Great Beach
Vacations out on Kiawah Island with regards to
terminology of an island.

Q. What does that mean, terminology of an
island?

A. At the time I was a front desk
reservation agent, so I was very limited on what I
would know, but Wild Dunes is an area that's at the
tip of the Isle of Palms. The company I was
working for at the time were marketing Wild Dunes,
Isle of Palms, Sullivan's Island, and Wild Dunes
Resort, which Destination Hotels & Resorts disputed
the use of Wild Dunes.
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Q.
that?
A.
Q.
A,
D
A
Q.
in --
A.
Q.
A.
Xa

A.

» 0 p O » o

(619
first job?
A.

Island renti

And have you been deposed other than

No.
And what's your address?
828 Duck Hawk Retreat, three words.

Can you spell that?

Duck, D-U-C-K, Hawk, H-A-W-K, Retreat.

Just want to make sure. And is that

Charleston.
And your age, please?
45,

Now, do you have any college or

secondary education?

College.

Did you receive a degree?
Yes.

What was that degree in?
Psychology.

What year was that?

'94 .

After you graduated, what was your

Worked on the beach out at Kiawah

ng beach chairs and umbrellas.

7
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wanted

out at

Q.

position?
A.
[

time?
A. No.
o Why did you leave
A. The season ended.
Q. What was your job
A.

selling cars.

And how long were you employed in that

Seasonally 'til October of '94.

Did you have any other jobs at that

that position?

after that?

I went to work for Saturn of Charleston

in that position?

that position?

cars was not what I

Q. And what was your title?
A. Salesman.

Q. How long were you

& Four months.

Q. Why did you leave

A. I decided selling

to do.

Q. What did you go to do?
A.

Kiawah Island.

Q.

A
Qs
A

How long were you
Five years.
So that brings us

2000.

Became a front desk reservation agent

in that position?

through 19997?

8

A

WT
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Q. And what were your responsibilities in ’
that job?

A. Checking pecple in, answering phones,
checking people out, making reservations.

Q. Did you do any sales advertising in
that position?

A. No.

Q. What was your position after that?

A. I became the director of sales for
American Golf Corporation, which at the time
managed or had the lease or management of The Links
at Stono Ferry Golf Course.

0. And what did you do in that role?

A. Director of sales.

0 ] So you didn't have any experience with
sales prior to that position?

A. Other than taking reservations, no, not
outside sales.

Q. So what did you do as director of sales
at American Golf Corporation?

A. I pursued corporate business. I
pursued the gentlemen putting together a shotgun
tournament, fund-raisers.

o Were you involved in marketing?

A. No.

AlWIR A. WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page 9
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Q. And how long were you in that position?10

A. About a vear.

Q. So that brings us to 2001°?

A. (Witness moves head up and down.)

Qs And what was your position after that?

A. I went to work for Wild Dunes Resort.

Q. Competitoxr?

A. Not at that time.

Q. No, a previous competitor?

A. Yes.

Q. And what was your position there?

A. Director of sales of golf and tennis.

Q- And your responsibilities there?

A. Group sales for golf.

Q. Anything elsge?

A. Tennis.

Q. Did you do any marketing?

A. No.

Cw How long were you in that position?

X, About four years.

s Why did you leave that position?

A. I was recruited by a company called
Ginn Clubs & Resorts.

Q. Could you repeat that?

A. Ginn, G-I-N-N, Clubs & Resorts, called
AlWIR A. WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page 10
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the Ginn Company was the parent company. "

Q. And what was your title there?

A Director of sales.

.. What were your responsibilities?

A Again, golf group sales, corporate
sales.

Any marketing?
I did get into marketing at that point
in time, yes.

Q. And how long were you in that position?

A. About two-and-a-half years.

® What was the time period for that?
Would we be up to --

B x In the middle of 2007.

Rl So you started in 2005, roughly?

A. Yes, yeah, end of 2004.

Q. And why did you leave that position?

A. The real estate market took a major
turn, and the company dissolved.

s And where did you go to work after
that?

A. I went to work for Charleston National
Country Club in Mount Pleasant as the general
manager .

s What did you do as general manager?

AlWIR A. WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page 11
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12
A. Oversaw the day-to-day operations, the

sales and marketing and staff.

@ How long were you there?

A. About a year.

Q. Why did you leave that position?

A. I was recruited by -- I was recruited

by ResortQuest International as the director of
sales and marketing for the Charleston islands for
their entity here in Charleston.

Q. And what did you do in that position?

A. Oversaw the local sales and marketing
efforts for the vacation rentals.

Q. And why did you leave that position?

A. The company was purchased by Wyndham
Worldwide. They restructured, pulled all the
marketing and accounting into Parsippany, New

Jersey, which left 52 of us out.

29 What was your position after that?

A. This position.

Q. When did you begin?

A. January 23rd, 2014.

Q. And what are your responsibilities in

your current job?
A. Oversee the group sales department,

drive group sales, drive day-to-day sales, and

AlIWIR A. WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page 12
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oversee all the marketing entities. -
Q. I should back up. Who is your
employer?
A. Name or company? SpiritLine Cruises.
Q Are you employed by Fort Sumter Tours?
A, Yes.
Q I'll come back to that.

Who is your supervisor?

A. Rick Mosteller.
Does he have a supervisor?
A. There is a CEO of the company, Chip
Campsen.
Q. Are you responsible for managing the

employees or independent contractors?

A. Employees. I've got two.

Q. What are thelr names?

A. Mary Elizabeth Shue and Dawna Molton.
Q. What dces Mary Elizabeth Shue do? What

is her title?

A. Event manager, both Dawna and --

Q. What does that mean? What are their
responsibilities?

A. They are, one, answering phones, two,
they are, in essence, coordinating the events on

the boats for the groups, whether it be a wedding

AlWIR A. WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page 13
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14
rehearsal dinner, those type of things.

Q. Are they involved in any of the
nonspecial events that you offer, regular services?
A. They answer the phone for daytime
tours, but they don't handle actual individual

bookings. They'll do group bookings.

Q. Now, did you review any documents in
preparation for this deposition?

A. I looked over marketing plans.

{3 And have you provided copies of all of
those to counsel for SpiritLine?

A. Yes.

Q. Now, you started with the company in
2014. Are you familiar with SpiritLine's history?

A. A little.

Q. When did it begin offering cruise ship
and tour guide services?

A. For just SpiritLine? 1In 1986 is when
the harbor tour business and dinner cruise business
started.

Q. It seems like you qualified that. Who

offered it prior to 19867

A. The company was formed after that. Or
excuse me. It was Fort Sumter Tours.
Q. Now, just in general, where does
AlWIR A. WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page 14
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SpiritLine's boats dock? 15
A. Aquarium Wharf and then Patriots Point.
Q. And how long have they been docking at
Patriots Point?
A. I don't know the exact number of years.
Q. How long have they been docking at
Aguarium Wharf?
A. I don't know the exact number of years.
I would say since 2000/2001 time frame.
Q. Does SpiritLine maintain any licenses
to perform its business?
A. Business licenses? Yes.
Q. Maintains a business license?
B Absolutely.
Q. Does it maintain a tour operator
license?
A. No.
Q. Or any individuals who are employed by
SpiritLine?
A. Yes. I take that back. We do. We
have guides on the boats.
Q. Are those guides individually licensed,
or is it SpiritLine that has the license?
A. I don't know the answer to that.
Q. Does it have a charter operator
AlWIR] A. WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page 15
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license, any type of license for taking people out e
in a --

A. Yes.

Q. Now, you menticned earlier Fort Sumter
Tours, Incorporated. What's its relationship to
SpiritLine Cruises?

A Fort Sumter Tours started in 1961, and
then in two thousand -- excuse me. In 1986 is when
SpiritLine was formed off of that.

Q. So is SpiritLine a subsidiary of Fort
Sumter Tours?

A. Again, I don't know the answer to that.

Q. Now, you said that you're also employed
by Fort Sumter Tours, Incorporated?

A. I do the marketing for Fort Sumter
Tours.

2 Do you recelive a separate paycheck for
that?

A. No.

Q. Now, are you aware of Gray Line?

A Uh-huh, yes.

O What's its relationship to SpiritLine?

A. It is owned by the same gentlemen that
own Fort Sumter Tours and SpiritLine Cruises.

% And that is?

AlIWIR A. WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page 16
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A. Rick Mosteller, Chip Campsen.
o Gentlemen, plural. Sorry. I didn't
hear that.
Now, what services does Fort Sumter

Tours currently provide?

A. They currently provide and will provide

for the next ten years the tours, ferry service, if

you will, to Fort Sumter Tours. They're the only
vessel that can take people commercially to Fort
Sumter Tours.

88 So the only service that they provide
is essentially a ferry service with perhaps some
tour to Foxt Sumtex?

MR. SUMMA: Objection. Nobody's
testified that it's a ferry service.

MS. HUMPHRIES: I believe he used the
word ferry service.

THE WITNESS: I did.

MR. SUMMA: Okay. I'm sorry.
BY MS. HUMPHRIES:

Q. I believe my question: Fort Sumter
Tours provides a ferry service with perhaps some
tours to Fort Sumter?

A. Absolutely. 1It's a tour service.

Q. And, now, what services does Gray Line

X7
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provide?
A. Tours of the city.
Q. Do you also do marketing for Gray Line?
A. I do.
Q. And do you receive a separate paycheck

for that work?

A. No.

Q. So you're not an employee of Fort
Sumter Tours or of Gray Line.

Now are you aware of a company called

0ld South Carriage?

A. Yes.

Q. What's the relationship between

SpiritLine and 0ld South Carriage?

A, We do combination tours with them.
Q. What services do they provide?

A. City tours via horse-drawn carriage.
5 Do you understand the meaning of the

word trademark? I know it can be a legal term, so
I want us to be clear when I say -- what I mean
when I say it.

MR. SUMMA: Objection, it asks for a
legal conclusion, but he can answer to the best of
his understanding.

BY MS. HUMPHRIES:
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Q. To be clear, when I use the word v
trademark today, I mean a word, a phrase, a symbol,
a design, any combination of those things, that
identifies the source of goods of one company and
distinguishes them from another company. Do you
understand that?

A. I understand that it is a registered
mark, yes.

Q. That's not the definition that I just
used. Did you understand the definition that I
just used?

MR. SUMMA: You keep asking him for a
legal conclusion.

MS. HUMPHRIES: No, I'm not asking for
a legal conclusion. I'm asking him if he
understands the definition that I'm providing for
that word.

MR. SUMMA: Why don't you just give him
a piece of paper with the definition, and he can
work off of it.

MS. HUMPHRIES: We can do that. We can
arrange for that during a break.

MR. SUMMA: Sure.

MS. HUMPHRIES: Okay.
BY MS. HUMPHRIES:
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10

11
12
13
14
15
16
17
18
1%
20
21
22
23
24

25

Spiritline Cruises, LLC v lan A.V. Harris
Tour Management Services, Inc. November 10, 2016

0. So when did you become aware of Tour
Management Services's application for federal

registration of the trademark Charleston Harbor

Tours?
A. 2014.
Q. What time in 20147
A. I'd say third quarter.
Q. So before October?
A. Again, I don't -- third, fourth

quarter, I don't know, the end of 2014.

28 Have you discussed that application
with anyone other than SpiritLine's counsel? Have
you discussed that application with anyone other

than legal counsel?

A. No.
Qe Have you discussed it with Rick
Mostellerxr?

MR. SUMMA: Let me object. And there's
a sense in which the application is a formal
document, and then there is the fact generally
available to the public that an application was
filed, and I would ask you to clarify between those
two distinct facts.

MS. HUMPHRIES: That's fine.

BY MS. HUMPHRIES:

20
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0. Have you discussed the fact that Tour

Management Services filed an application for
registration with anyone other than legal counsel?

A. There were other people in the room
when it was discussed, yeah. Rick Mosteller was
cne of them.

Qs Other people in the room with legal
counsel? I'm trying to avoid privilege, so I just
want to be clear.

A. Have I discussed it with Rick

Mosteller? Yes.

Q. Outside of the presence of legal
counsel?
A. Yes.

And Chip Campsen?

Yes.

MR. SUMMA: And again, Counselor, I'm
going to object. To which do you refer here? Do
you refer to the formal trademark application
available from the USPTO, or do you refer to the
fact that a trademark application was filed?

MS. HUMPHRIES: I'm referring to the
fact that the application was filed.

MR. SUMMA: Okay.

BY MS. HUMPHRIES:
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Q. Have you discussed this opposition °
proceeding with anyone other than counsel?

A. No.

Q. No employees of SpiritLine?

A. Huh-uh.

Q. How about the fact that this opposition
proceeding has been filed, there's a dispute?

Al Yes.

Q. With whom have you discussed it?

A. Mary Elizabeth and Dawna Molton.

MR. SUMMA: And I'm going to raise the
same continuing point or objection, that there are
formal legal documents that drive the opposition,
and then there's the general fact that an
opposition exists, and I'm going to object to any
attempt to sort of confuse those two.

MS. HUMPHRIES: And I believe I tried
to clarify that.

MR. SUMMA: Thank you.

BY MS. HUMPHRIES:
& Now, when did you have the

conversations with Rick Molton?

A. Mosteller.
Q. Sorry, Rick Mosteller.
A. With regards to this, I guess it was

A"W R| A WILLIAM ROBERE%hﬁﬁ lzdzssocmres (800) 743-DEPO Page 22
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the end of 2014, the beginning of '15. “
o And what did you discuss?
A. Just that it had been done or that that

was a filing.
Q. Did you discuss any actions that you

were going to take as a result?

A. No.

s When did you discuss it with Chip
Campsen?

A. First time, probably 2015.

O And what did you discuss?

A. The ramifications of it.

Q. Did you discuss any actions that you

were going to take as an effect?

A, No.

Qv What did you discuss with Mary
Elizabeth Shue?

A. I explained that I -- what I was doing.

MR. SUMMA: Let me object. He could

have discussed all sorts of things with Mary
Elizabeth Shue, so please focus in a little bit.
BY MS. HUMPHRIES:

Q. With respect to your statement that you
had discussed the opposition proceeding with Mary

Elizabeth Shue, what did you discuss?
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A. I explained that I was going through a

deposition with regards to this.

0+ And what was your conversation with
Dawna Molton?

A. Same. They were both in the same room.

Q. Were you involved in the decision to
oppose Tour Management Services's registration of
the mark Charleston Harbor Tours?

A. I gave input, but that was not my
decision, that was the CEO's decision.

o8 What was the input you gave?

A. The ramifications that it would have
towards our business.

O What does that mean, the ramifications?

A. The impact that it could have.

What impact did you project it would

have?
A. Negative sales.
Q. Why is that?
A. Not being able to use a descriptive

term like "Charleston Harbor tours" has an impact
on how you explain what you are doing and services
that you're offering to a visitor and/or local in

the market.

Q. Do you recall anything else about those
Alwlr A. WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page 24
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