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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

SPIRITLINE CRUISES, LLC, Opposition No. 91224000
Opposer, Mark: CHARLESTON HARBOR TOURS
V. Serial No.: 86334681
TOUR MANAGEMENT SERVICES, INC. Published in the Official Gazette
. 05/26/2015
Applicant.

OPPOSER’S NOTICE OF RELIANCE
In accordance with 37 CFR § 2.122(g), Opposer SpiritLine Cruises, LLC gives notice

of its reliance upon the following material attached as Exhibits to this Notice of Reliance:

1. Exhibit B- United States Patent and Trademark Office (USPTO) Registration
Certificates for Registration Nos. 3093475 and 2380801 for SPIRITLINE
CRUISES® and FORT SUMTER TOURS®, both of which are owned by Opposer
SpiritLine Cruises, LLC. In accordance with TBMP Rule 704.03(b), Exhibit B
includes a photocopy of the registration prepared and issued by the USPTO and
a current copy of information from the electronic database records of the
USPTO’s TSDR database showing the current status and title (owner) of the

registration.

2. Exhibit C- A map of Charleston Harbor and Approaches published by the
National Oceanic and Atmospheric Administration of the U.S. Department of
Commerce. The map clearly establishes that the Charleston Harbor is a
geographic location and demonstrates the entirely geographically descriptive
nature of the phrase “Charleston Harbor.” Exhibit C qualifies for admission by
notice of reliance under 37 C.F.R. § 2.122(e)(1). The map was last updated
September 7, 2016. The various notations and government seals on the map

further illustrate its authenticity.
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3. Exhibit D- Report 106-937 of the U.S. House of Representatives (106th Congress,

2d Session). Report 106-937 demonstrates the substantive volume of business
for similar services in the same channels of trade (e.g., tours in the Charleston
Harbor and in particular to Fort Sumter) well prior to Applicant’s entry into the
Charleston Harbor tour market. In this respect, Report 106-937 has relevance in
two independent contexts:

i.  Report 106-937 demonstrates that companies other than Applicant were
giving substantial numbers of tours (measured either by passengers or
dollar sales volume) in the Charleston Harbor well before Applicant (or its
alleged predecessor(s)) began offering tours in the Charleston Harbor; and

1.  Report 106-937 demonstrates that Fort Sumter Tours, Inc. has been
offering a significant volume of Charleston Harbor tours since 1961.
Report 106-937 establishes that by 1999, such a third-party (or,
alternatively a related party to the Opposer) was doing several million
dollars’ worth of business offering Charleston Harbor tours and carrying

about 230,000 passengers annually.

Respectfully submitted,

PARSONS SUMMA

/Rebeca Harasimowicz/

Rebeca Harasimowicz

Philip Summa

15801 Brixham Hill Avenue, Suite 550

Charlotte, NC 28277

Ph: (704) 926-3752

Fax: (704) 557-9932

Email: rebeca@parsonssumma.com
psumma@parsonssumma.com

ATTORNEYS FOR OPPOSER
SPIRITLINE CRUISES, LLC
Date: January 23, 2018
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Certificate of Service

This is to certify that I have this 23rd day of January 2018 served a copy of the foregoing
NOTICE OF RELIANCE upon all counsel of record by depositing the same in the US mail
with sufficient postage affixed, addressed as follows:

Edward T. Fenno
Takesha Geel

171 Church St., Suite 160
Charleston, SC 29401

Respectfully submitted,
PARSONS SUMMA

/Rebeca Harasimowicz/

Rebeca Harasimowicz

20180123_NOR_Exhibits B-D
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Int. CL: 39
Prior U.S. Cls.: 100 and 105

United States Patent and Trademark Office

Reg. No. 2,380,801
Registered Aug. 29, 2000

SERVICE MARK
PRINCIPAL REGISTER

FORT SUMTER TOURS

SPIRITLINE CRUISES, LL.C. (SOUTH CAROLINA
CORPORATION)

205 KING STREET

SUITE 204

CHARLESTON, SC 29401

FOR: CRUISE SHIP AND TOUR GUIDE SERVICES,
IN CLASS 39 (U.S. CLS. 100 AND 105).
FIRST USE 7-0-1961; IN COMMERCE 7-0-1961.

NO CLAIM IS MADE TO THE EXCLUSIVE RIGHT
TO USE ““TOURS”, APART FROM THE MARK AS
SHOWN.

SEC. 2(F).
SER. NO. 75-651,090, FILED 2-27-1999.

VICTORIA WILLIAMS, EXAMINING ATTORNEY



Int. Cl.: 39

Prior U.S. Cls.: 100 and 105
Reg. No. 3,093,475

United States Patent and Trademark Office  Registered May 16, 2006

SERVICE MARK
PRINCIPAL REGISTER
SPIRITLINE CRUISES
SPIRITLINE CRUISES, L.L.C. (SOUTH CAROLI- NO CLAIM IS MADE TO THE EXCLUSIVE
NA MEMBER-MANAGED LIMITED LIABILI- RIGHT TO USE "CRUISES", APART FROM THE
TY CORPORATION) MARK AS SHOWN. '

SUITE 201
360 CONCORD STREET
CHARLESTON, SC 29401
SN 75-377,736, FILED 10-22-1997.
FOR: CRUISE SHIP AND TOUR GUIDE SERVI-
CES, IN CLASS 39 (U.S. CLS. 100 AND 105).

FIRST USE 11-13-1997; IN COMMERCE 11-13-1997. LORETTA C. BECK, EXAMINING ATTORNEY
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Status Search SN

2380801

TSDR now includes a Post Registration Maintenance Tab. When viewing a Registered mark, users will now find a new
3rd tab providing Post Registration information next to the "Status" and "Document” tabs, below the search text box. The
tab will not appear if the mark is not registered.

STATUS DOCUMENTS

Generated on:

Mark:

US Serial Number:

US Registration Number:
Register:

Mark Type:

TM5 Common Status
Descriptor:

Status:
Status Date:

Publication Date:

Mark Information

MAINTENANCE

Back to Search Print

This page was generated by TSDR on 2018-01-23 10:30:37 EST

FORT SUMTER TOURS

75651090
2380801
Principal

Service Mark

The registration has been renewed.
Mar. 23, 2010

Jun. 06, 2000

Goods and Services

Basis Information (Case Level)

Current Owner(s) Information

Owner Name:

Owner Address:

Legal Entity Type:

SPIRITLINE CRUISES, L.L.C.

SUITE 201
360 CONCORD STREET

FORT SUMTER TOURS

Application Filing Date: Feb. 27, 1999

Registration Date: Aug. 29, 2000

LIVE/REGISTRATION/Issued and Active

The trademark application has been registered with the Offic

CHARLESTON, SOUTH CAROLINA UNITED STATES 29401

CORPORATION

Attorney/Correspondence Information

Prosecution History

Maintenance Filings or Post Registration Information

TM Staff and Location Information

State or Country Where SOUTH CAROLINA
Organized:

http://tsdr.uspto.gov/#caseNumber=2380801&caseSearchType=US_APPLICATION&caseType=DEFAULT&searchType=statusSearch 1/2
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1/23/2018 Status Search SN 2380801

Assignment Abstract Of Title Information - Click to Load

Proceedings - Click to Load

http://tsdr.uspto.gov/#caseNumber=2380801&caseSearchType=US_APPLICATION&caseType=DEFAULT&searchType=statusSearch 2/2
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1/23/2018 Status Search SN 3093475

TSDR now includes a Post Registration Maintenance Tab. When viewing a Registered mark, users will now find a new
3rd tab providing Post Registration information next to the "Status" and "Document” tabs, below the search text box. The
tab will not appear if the mark is not registered.

STATUS DOCUMENTS MAINTENANCE Back to Search Print

Generated on: This page was generated by TSDR on 2018-01-23 10:24:14 EST

Mark: SPIRITLINE CRUISES No Image exists for this
case.
US Serial Number: 75377736 Application Filing Date: Oct. 22, 1997
US Registration Number: 3093475 Registration Date: May 16, 2006

Register: Principal
Mark Type: Service Mark
TM5 Common Status LIVE/REGISTRATION/Issued and Active

Descriptor:
The trademark application has been registered with the Offic

Status: The registration has been renewed.
Status Date: Jul. 09, 2016

Publication Date: May 25, 1999 Notice of Allowance Date: Jan. 10, 2006
Mark Information
Goods and Services
Basis Information (Case Level)

Current Owner(s) Information

Owner Name: SPIRITLINE CRUISES, L.L.C.

Owner Address: Suite 201
360 Concord Street
Charleston, SOUTH CAROLINA UNITED STATES 29401

Legal Entity Type: MEMBER-MANAGED LIMITED LIABILITY State or Country Where SOUTH CAROLINA
CORPORATION Organized:

Attorney/Correspondence Information
Prosecution History

Maintenance Filings or Post Registration Information

http://tsdr.uspto.gov/#caseNumber=3093475&caseSearchType=US_APPLICATION&caseType=DEFAULT&searchType=statusSearch 1/2
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1/23/2018 Status Search SN 3093475

TM Staff and Location Information
Assignment Abstract Of Title Information - Click to Load

Proceedings - Click to Load

http://tsdr.uspto.gov/#caseNumber=3093475&caseSearchType=US_APPLICATION&caseType=DEFAULT&searchType=statusSearch 2/2
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GPO

106TH CONGRESS REPORT
9d Session HOUSE OF REPRESENTATIVES 106-937

RECALCULATION OF FRANCHISE FEE OWED BY FORT
SUMTER TOURS, INC.

OCTOBER 5, 2000.—Committed to the Committee of the Whole House on the State
of the Union and ordered to be printed

Mr. YOUNG of Alaska, from the Committee on Resources,
submitted the following

REPORT
together with
DISSENTING VIEWS

[To accompany H.R. 3241]

[Including cost estimate of the Congressional Budget Office]

The Committee on Resources, to whom was referred the bill
(H.R. 3241) to direct the Secretary of the Interior to recalculate the
franchise fee owed by Fort Sumter Tours, Inc., a concessioner pro-
viding service to Fort Sumter National Monument in South Caro-
lina, and for other purposes, having considered the same, report fa-
vorably thereon with an amendment and recommend that the bill
as amended do pass.

The amendment is as follows:

Strike all after the enacting clause and insert the following:
SECTION 1. RECALCULATION OF FRANCHISE FEE.

(a) DEFINITIONS.—In this section:

(1) FRANCHISEE.—The term “franchisee” means Fort Sumter Tours, Inc., a
foncessioner providing service to Fort Sumter National Monument, South Caro-
ina.

(2) SECRETARY.—The term “Secretary” means the Secretary of the Interior.

(b) RECALCULATION OF FRANCHISE FEE.—Not later than 30 days after the date of
enactment of this Act, the Secretary shall—

(1) recalculate the amount (if any) of the franchise fee owed by the franchisee;
and

(2) notify the franchisee of the recalculated amount.

(c) ARBITRATION.—

(1) IN GENERAL.—If the amount of the franchise fee as recalculated under sub-
section (a) is not acceptable to the franchisee—

(A) the franchisee, not later than 5 days after receipt of notification under
subsection (b)(2), shall so notify the Secretary; and
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(B) the amount of the franchise fee owed shall be determined through
binding arbitration that provides for a trial-type hearing that—

(1) includes the opportunity to call and cross-examine witnesses; and
(i1) is subject to supervision by the United States District Court for

‘gledDistrict of Columbia in accordance with the title 9, United States
ode.

(2) SELECTION OF ARBITRATOR OR ARBITRATION PANEL.—

(A) AGREEMENT ON ARBITRATOR.—For a period of not more than 30 days
after the franchisee gives notification under paragraph (1)(A), the Secretary
and the franchisee shall attempt to agree on the selection of an arbitrator
to conduct the arbitration.

(B) PANEL.—If at any time the Secretary or the franchisee declares that
the parties are unable to agree on an arbitrator—

(i) the Secretary and the franchisee shall each select an arbitrator;

(i) not later than 10 days after 2 arbitrators are selected under
clause (i), the 2 arbitrators shall select a third arbitrator; and

(ii1) the 3 arbitrators shall conduct the arbitration.

(3) COMMENCEMENT AND COMPLETION.—An arbitration proceeding under
paragraph (1)—

(A) shall commence not later than 30 days after the date on which an ar-
bitrator or arbitration panel is selected under paragraph (2); and

(B) shall be completed with a decision rendered not later than 240 days
after that date.

(4) APPLICABLE LAW.—

(A) RELEVANT TIME PERIOD.—The law applicable to the recalculation of
the franchise fee under this subsection shall be the law applicable to fran-
chise fee determinations in effect at the beginning of the period for which
the franchise fee is payable.

(B) PREVIOUS DECISIONS.—No previous judicial decision regarding the
franchise fee dispute that is the subject of arbitration under this subsection
may be introduced in evidence or considered by the arbitrator or arbitration
panel for any purpose.

(5) FEES AND cosTS.—If the franchisee is the prevailing party in binding arbi-
tration, the arbitrator or arbitration panel shall award the franchisee reason-
able attorney’s fees and costs for all proceedings involving the disputed fran-
chise fee consistent with—

(A) section 504 of title 5, United States Code; and

(B) section 2412 of title 28, United States Code.

(d) Bips AND PrROPOSALS.—Until such date as any arbitration under this Act is
completed and is no longer subject to appeal, the Secretary—

(1) shall not solicit or accept a bid or proposal for any contract for passenger
service to Fort Sumter National Monument; and

(2) shall offer to the franchisee annual extensions of the concessions contract
in effect on the date of enactment of this Act.

PURPOSE OF THE BILL

The purpose of H.R. 3241 is to direct the Secretary of the Interior
to recalculate the franchise fee owed by Fort Sumter Tours, Inc.,
a concessioner providing service to Fort Sumter National Monu-
ment in South Carolina, and for other purposes.

BACKGROUND AND NEED FOR LEGISLATION

Fort Sumter Tours (FST) is a relatively small family owned and
operated park concession providing visitor transportation, by boat,
to Fort Sumter National Monument administered by the National
Park Service. FST is currently the only concessioner which pro-
vides service for visitors to see Fort Sumter. FST has annual gross
concession income of approximately $2.2 million and provides em-
ployment for approximately 40 families. Since 1962, FST has pro-
vided exemplary service to Fort Sumter to the satisfaction of the
public and the National Park Service.

In the mid-1980s the National Park Service required FST to
make a capital investment of approximately $1.5 million to improve
visitor services. Given the size of the investment, a 15-year conces-
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sions contract was executed in 1986. At that time a franchise fee,
which by law is to reflect the “probable value” of the contract privi-
leges, was established by the National Park Service at 4.25% of
gross receipts. There was no change in the contract privileges, but
at the end of the first five year period, the Park Service notified
FST that based upon a five year reconsideration of the franchise
fee (February 1992) the probable value of the contract privileges
had increased. The Park Service demanded a new fee of 12% of
gross receipts.

According to Park Service guidelines (NPS—48), a franchise fee
reconsideration takes place in two discrete steps. First the Park
Service determines whether a change in the current franchise fee
is warranted. If not, no further analysis is needed and the fee re-
mains as is. If a change is found to be warranted, the second step
involves the Park Service setting maximum amount of the fran-
chise fee, and the calculation of that fee. In the case of FST, how-
ever, numerous and egregious errors were committed by the Park
Service at both of these steps. At the first step, determining wheth-
er a franchise fee increase is warranted, the Park Service is sup-
posed to compare concession net income with concession gross re-
ceipts, assets, and equity, then determine concession profitability,
and then compare the profitability with other industry norms. With
FST, however, the Park Service instead added FST’s concession
and non-concession income and compared that with only the con-
cession receipts, assets, and equity. The effect of this was to vastly
overstate FST’s concession profitability by over 80% which led to
nearly tripling the franchise fee. Had the Park Service not com-
mitted this error, under its own guidelines, the fee would have re-
mained at 4.25%.

The situation worsened for FST with numerous other mistakes
in the second step after the Park Service erroneously calculated
that a franchise fee increase is warranted. For example, when set-
ting the maximum franchise fee the Park Service also included the
non-concession income, which allowed the maximum fee to be set
at 16.6% instead of 8.7% if calculated correctly. Effectively, this ex-
ceeds the maximum fee permitted using the Park Service’s own
guidelines by 73%.

Other examples of Park Service errors include: (1) inappropriate
and inaccurate use of the Dun and Bradstreet Industry norms
which were not derived from comparable industries, were not rep-
resentative of FST, and did not offer a large enough sample size
to make valid comparisons; (2) discounting the actual cost of a new
vessel purchased by FST and used in the concession business; (3)
disallowing substantial expenses incurred by FST ; and (4) assum-
ing away legitimate equity invested by FST. Combined, these er-
rors have led to an insurmountable and intolerable situation for
FST.

Fort Sumter Tours, Inc. has been in continuous litigation with
the Park Service over the increased franchise fee since 1993. FST
has lost three court cases at the federal District Court and the U.S.
Court of Appeal level, including a suit recently settled in favor of
the federal government in the U.S. District Court for the District
of Columbia. However, the issues of the actual data used in fee cal-
culation and the additional non-concession income in the franchise
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fe? ciilculation were never addressed by the courts and never re-
solved.

H.R. 3241 will attempt to correct the calculation errors by requir-
ing the Secretary of the Interior to reassess the franchise fees owed
by Fort Sumter Tours Inc. This is to be done within 30 days of en-
actment and to the approval of Fort Sumter Tours Inc. If an accept-
able agreement is not reached, the matter must be referred to bind-
ing arbitration under the National Parks Omnibus Management
Act of 1998 (Public Law 105-391). The arbitration must commence
no later than 30 days after Fort Sumter Tours Inc. deems the re-
calculation unacceptable.

H.R. 3241 assures that laws applicable to franchise fee deter-
mination at the time payment became due will be used during arbi-
tration. Further, prior decisions regarding the franchise fee dispute
may not be considered or used as evidence for any purpose. Reason-
able legal fees and costs of the proceedings shall be awarded to
Fort Sumter Tours, Inc. by the arbitrators Fort Sumter prevails.

COMMITTEE ACTION

H.R. 3241 was introduced on November 5, 1999, by Congressman
Mark Sanford (R—SC). The bill was referred to the Resources Com-
mittee and within the Committee to the Subcommittee on National
Parks and Public Lands. On March 30, 2000, the Subcommittee
held a hearing on the bill. On April 13, 2000, the Subcommittee
met to consider the bill. No amendments were offered, and the bill
was ordered favorably reported to the full Resources Committee by
a vote of 7—4, as follows:



106th Congress
Subcommittee on National Parks & Public Lands

RECORDED VOTES

Date:_April 13, 2000 Time:

Bill Number/Subject Matter:_ HR 3241

Amendment Number Offered By:
Roll Call: Passed:_ X Defeated:____ (On Final Passage)
Voice Vote: Passed:_ Defeated:
Republicans | Yea | Nea | Present | Democrats Yea | Nea | Present
Hansen X Romero-Barcelo X
Gallegly Rahall
Duncan X Vento
Hefley Kildee
Pombo Christian-
Christiansen
Cubin X Kind
Radanovich Inslee X
Jones X Tom Udall X
Cannon X Mark Udall X
Hill Crowley
Gibbons X Holt
Souder
Sherwood X
Total 7 Total 4
Republicans Democrats
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On July 26, 2000, the Resources Committee met to consider the
bill. An amendment in the nature of a substitute was offered by
Congressman James V. Hansen (R-UT) which conformed the
House bill to language in the Senate bill (S. 2231). The amendment
was adopted by voice vote. No further amendments were offered
and the bill, as amended, was ordered favorably reported to the
House of Representatives by voice vote.

COMMITTEE OVERSIGHT FINDINGS AND RECOMMENDATIONS

Regarding clause 2(b)(1) of rule X and clause 3(c)(1) of rule XIII
of the Rules of the House of Representatives, the Committee on Re-
sources’ oversight findings and recommendations are reflected in
the body of this report.

CONSTITUTIONAL AUTHORITY STATEMENT

Article I, section 8, and Article IV, section 3 of the Constitution
of the United States grant Congress the authority to enact this bill.

COMPLIANCE WITH HOUSE RULE XIII

1. Cost of Legislation. Clause 3(d)(2) of rule XIII of the Rules of
the House of Representatives requires an estimate and a compari-
son by the Committee of the costs which would be incurred in car-
rying out this bill. However, clause 3(d)(3)(B) of that Rule provides
that this requirement does not apply when the Committee has in-
cluded in its report a timely submitted cost estimate of the bill pre-
pared by the Director of the Congressional Budget Office under sec-
tion 402 of the Congressional Budget Act of 1974.

2. Congressional Budget Act. As required by clause 3(c)(2) of rule
XIII of the Rules of the House of Representatives and section
308(a) of the Congressional Budget Act of 1974, this bill does not
contain any new budget authority, credit authority, or an increase
or decrease in tax expenditures. According to the Congressional
Budget Office, the bill could affect offsetting receipts and the
spending of those receipts, but concludes that the effect “would
have no net impact on the federal budget.”

3. Government Reform Oversight Findings. Under clause 3(c)(4)
of rule XIII of the Rules of the House of Representatives, the Com-
mittee has received no report of oversight findings and rec-
gnillmendations from the Committee on Government Reform on this

ill.

4. Congressional Budget Office Cost Estimate. Under clause
3(c)(3) of rule XIII of the Rules of the House of Representatives and
section 403 of the Congressional Budget Act of 1974, the Com-
mittee has received the following cost estimate for this bill from the
Director of the Congressional Budget Office:

U.S. CONGRESS,
CONGRESSIONAL BUDGET OFFICE,
Washington, DC, October 3, 2000.

Hon. DoN YOUNG,
Chairman,Committee on Resources,
U.S. House of Representatives, Washington, DC.

DEAR MR. CHAIRMAN: The Congressional Budget Office has pre-
pared the enclosed cost estimate for H.R. 3241, a bill to direct the
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Secretary of the Interior to recalculate the franchise fee owed by
Fort Sumter Tours, Inc., a concessioner providing service to Fort
Sumter National Monument in South Carolina.

If you wish further details on this estimate, we will be pleased
to provide them. The CBO staff contact is Deborah Reis.

Sincerely,
BARRY B. ANDERSON
(For Dan L. Crippen, Director).

Enclosure.

H.R. 3241—A bill to direct the Secretary of the Interior to recal-
culate the franchise fee owed by Fort Sumter Tours, Inc., a con-
cessioner providing service to Fort Sumter National Monument
in South Carolina

H.R. 3241 would require the National Park Service (NPS) to re-
calculate the franchise fee that it charges to Fort Sumter Tours,
Inc. (FST), a concessioner providing transportation to visitors at
Fort Sumter National Monument. If the recalculated fee is not ac-
ceptable to FST, a new fee would be established through binding
arbitration. The bill would require that the arbitrator award FST
reasonable legal costs of all proceedings involving the fee dispute
if the concessioner is the prevailing party.

CBO cannot estimate the budgetary impact of H.R. 3241 because
it would probably depend on the outcome of a legal proceeding that
has not yet occurred. We expect that the dispute over the FST fran-
chise fee of between 4.25 percent (which is what the company cur-
rently pays the NPS) and 12 percent (which is the adjusted rate
established by the agency in 1991).

Under the higher rate of 12 percent, the federal government
could receive about $3 million in fees, interest, and penalties owed
by FST since 1991. This amount could be collected—and spent—in
the absence of legislation because the NPS has recently begun ad-
ministrative action to collect it. (To date, FST has not paid the
higher rate.) If the lower rate would be chosen by an arbitrator, the
government would lose the $3 million owed to it (assuming that the
arbitrator would make the lower rate retroactive to 1991). In addi-
tion, if the arbitrator would deem FST to be the prevailing party,
the government would have to pay about $500,000 in legal costs
that have been incurred by the company over the past several
years to dispute the 12-percent rate. According to the Department
of the Interior, this payment would be made from appropriated
NPS funds, assuming the availability of the necessary amounts.

What would happen to annual franchise fees after arbitration is
also uncertain, CBO expects that by the time a decision would be
reached, the FST concession contract will be expired.

Annual offsetting receipts (and associated direct spending) from
franchise fees after 2001 would depend on the outcome of competi-
tive bidding for the concession.

H.R. 3241 could affect offsetting receipts (a credit against direct
spending) and the spending of those receipts; therefore, pay-as-you-
go procedures would apply. CBO estimates, however, that because
the NPS would probably have been allowed to spend the amounts
that it would have received in the absence of arbitration, the loss
of such amounts would have no net impact on the federal budget.
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The bill contains no intergovernmental or private-sector man-
dates as defined in the Unfunded Mandates Reform Act and would
impose no costs on state, local, or tribal governments.

On October 2, 2000, CBO transmitted a cost estimate for S. 2331,
a similar bill ordered reported by the Senate Committee on Energy
and Natural Resources on September 20, 2000. The two estimates
reflect differences in the two versions of the legislation, primarily
the treatment of legal expenses of FST if the company would be
deemed the prevailing party.

The CBO staff contact for this estimate is Deborah Reis, who can
be reached at 226-2860. The estimate was approved by Peter H.
Fontaine, Deputy Assistant Director for Budget Analysis.

COMPLIANCE WITH PUBLIC LAW 104—4
This bill contains no unfunded mandates.
PREEMPTION OF STATE, LOCAL OR TRIBAL LAW
This bill is not intended to preempt any State, local or tribal law.
CHANGES IN EXISTING LAW

If enacted, this bill would make no changes in existing law.



DISSENTING VIEWS

There is no justification for this legislation and its approval
would set an unwise precedent. As a result, we urge our colleagues
to oppose H.R. 3241.

Fort Sumter Tours (FST) has had a contract with the National
Park Service (NPS) to operate a tour boat service to and from Fort
Sumter National Monument since 1961. The Fort is accessible only
b}é boat and virtually all of its 230,000 annual visitors must use
FST.

In 1986, FST renewed its contract with the NPS, which now runs
through December 31, 2000. The contract set FST’s franchise fee at
4.25% of gross receipts and specified that the fee was to be recal-
culated every five years. Importantly, the contract specified that,
while FST could request advisory arbitration to help resolve dis-
putes, the only appeal of a fee recalculation was to the Secretary
of the Interior.

In 1991, the NPS notified FST of its intention to raise the fran-
chise fee from 4.25% to 12% of gross receipts for the second five-
year contract period (June 1991 to June 1996). FST objected, claim-
ing that the NPS had made numerous accounting and mathe-
matical errors in its fee recalculation. However, rather than enter-
ing advisory arbitration as provided for in the concessions contract,
FST sued the NPS in federal court in South Carolina where it lost
at trial and on appeal (the Supreme Court declined to review the
case). Subsequently, FST re-filed its lawsuit in federal court in the
District of Columbia, where it again lost both at trial and on ap-
peal. Throughout the litigation, NPS stood by the new fee but did
not terminate the FST contract despite the fact that FST has only
been paying 4.25% since 1986. FST currently owes the NPS more
than $2 million in back fees, penalties and interest.

H.R. 3241 would have Congress intervene in this ongoing dispute
by directing the Secretary of the Interior to recalculate the fran-
chise fee that, according to the bill, is “allegedly” owed by FST.
Further, the legislation specifies that if the recalculation is not ac-
ceptable to FST, the franchise fee owned shall be determined
through binding arbitration. In addition, the legislation states that
none of the previous court decisions regarding the fee dispute may
be “introduced into evidence or considered by the arbitrators for
any purpose.” In effect, H.R. 3241 would have the congress re-write
contractual provisions agreed to by both parties in 1986 to provide
Fort Sumter Tours a remedy not contained in the original contract,
that of binding arbitration.

The consequences of such a step for the Park Service would be
very serious. The NPS is currently party to thousands of conces-
sions and other contracts, the terms of which are relied upon to
allow our National Park system to function. Should we pass H.R.
3241, it will be clear that those contract terms are reliable only

9
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until Congress decides to alter them. Never again will NPS be able
to enter a contract with the assurance that the contract terms will
not be altered during the life of the contract. Never again will a
party contracting with the NPS be assured that the agreement
they are signing today will be the same agreement in effect tomor-
row. It is difficult to imagine how the NPS, or any other contractor,
might accomplish its mission under these circumstances.

Furthermore, passage of this measure would override the deci-
sions of two Federal District Courts, two Federal Courts of Appeals
and the U.S. Supreme Court and would specify that those decisions
are to be ignored in the arbitration proceeding mandated by the
bill. With passage of this measure, the Congress would erase a dec-
ade of jurisprudence in this case and then mandate that all parties
ignore everything gleaned from those decisions.

Proponents of the bill argue such intrusion into the judicial proc-
ess is necessary because none of the courts mentioned above
reached the issue FST claims is central to its case, namely that the
NPS made several mathematical mistakes in recalculating FST’s
franchise fee in 1991. This is both true and irrelevant.

FST voluntarily elected to ignore the appeals process provided for
in its contract and instead sought judicial review. The courts held
that , under the terms of that contract, the franchise fee was re-
viewable by the Secretary but not by the courts and that such a
system of review is reasonable. If what FST wanted was a review
of the mathematical calculations underlying the new fee, it should
have used the appeals process set out in the contract to which they
agreed. That FST failed in its attempts to secure from the courts
relief to which it was not entitled is neither surprising nor a jus-
tification for Congressional intervention.

In addition to the National Park Service and the Judiciary, H.R.
3241 has negative policy ramifications for the Congress itself. Rath-
er than focusing on the significant policy issues raised by the con-
cessions system throughout our national parks, this bill would es-
tablish a precedent for Congress to intervene on a case by case
basis to mandate specific remedies for individual concessioners.
Neither the hearing record in this case, no the legislation itself pro-
vide an explanation of why this case was worthy of legislation ac-
tion. As a result, it is unclear on what basis Congress might refuse
to consider future legislation re-writing each and every disputed
contract in the park system.

In addition to these policy concerns, H.R. 3241 represents poorly
crafted legislation. The bill mandates that, if the concessioner is
the “prevailing party” in this arbitration, he shall be awarded his
attorney’s fees. Given the length of this litigation, we can only as-
sume this represents a significant sum of money. However, the leg-
islation fails to define the term “prevailing part.” The NPS position
is that FST owes $2.2 million while FST’s position is unclear but
may be that they owe nothing. Given the wide variety of decisions
an arbitrator might reach when the parties are more than $2 mil-
lion apart, determining whether or not FST is owed attorney’s fees
may be impossible.

Finally, the legislation mandates that, despite the fact that FST’s
current contract expires this December, the National Park Service
will be required to offer FST annual contract renewals for as long
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as this arbitration, and any appeals, are pending. Given FST’s
penchant for endless, and so far fruitless appeals, this could guar-
antee F'ST the concession at Fort Sumter for a fifth decade or more,
presumably at whatever fee they are willing to pay. Not only does
this violate every principle of our concessions system, it also allows
FST to continue building on its $2.2 million dollar unpaid debt.
How large might the loss to taxpayers be if the Park Service ulti-
mately prevails but, thanks to passage of this bill, FST has had an-
other ten or more years to rack up a debt they cannot satisfy?

Fort Sumter Tours has enjoyed a tax-payer subsidized, govern-
ment-sponsored monopoly for almost forty years. Over those four
decades, FST’s business has expanded consistently and is now a
multi-million dollar operation involving a variety of non-conces-
sions activities including dinner cruises and sightseeing tours. FST
has shown itself to be fully capable of defending itself and has had
its day in court on a number of occasions. FST does not need a leg-
islative remedy nor do the facts of this case merit one. Given the
disastrous ramifications of granting FST such a remedy, this legis-
lation should be defeated.

GEORGE MILLER.

FRANK PALLONE.

MARK UDALL. .
CARLOS ROMERO-BARCELO.
JOSEPH CROWLEY.
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