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6XPPDU\ RI $UIJXPHQW

1RW RQO\ KDV 2SSRVHU IDLOHG WR FWLHFW® XBAHWI HQ XDYR WG RV S
UHJLVWUDWLRQ RI WKH PDUN &+$5/(6721 EXBW0RKH 2866 L WKHWH O UR T
LQGLFDWH WKDW UHJLVWUDWLRQPDRRXBG EHOND QP\HBG WRVKIBD LE
IRU 6 XPPDU\ VKRXO O EHRRXHQUWWHE R DOQWOX DX DYWXWR )HG 5 &LY
DQG 7%03 t -XQH WKH % R D UG YKHRQYW GL QUIDGWUVRP BB B0
QRQ PRYLQJ SDUW\

$SSOLFDQW KDV G\HPWQ RW UDWHSU WEB B FPHDG/HR B R@QWW QW R KV XV H
ODUN LQ LQWHUVWDWH FRPPHUFH IURP DW OHDVW DV HDUO\ DV
VXEVWDQWLDOO\ HIFOXVLYH XVH IURPKDW CBHKIJWAX DD@W PR 6 HWW UR 6
'KLOH 2SSRVHU DVVHUWVY WKDW LW DQG D KDQGIXO RI WKLUG SDU\

VDPH SHULRG 3XVK EDREWKHQVRXLETOHQYL B®HRW QRW QHFHVVDUL

3XUVXDQW WR WKH 2UGHUV HQWHUBGGEODMKH % RDYESROQFDQWD U\
XQGHUVWDQGYV WKDW LW QHHG RQO\ DGGUHVV &ODLPV , DQG ,9 LQ
ZKLFK DUH HVVH@GQDVWIND KDV \@ RIWD WKBIHWNG LG/L YMWQEFMA YDQG ZDV DE
JHQHULFQHVV LQ OLJKW RI 2SSRVWUYWHKEYHITWN Q@8 IRVHQIV BGS
$SSOLFDQWYIV XVH Rl WKH ODUN LR BEMWUFRWRDWN QWJEKMWVK DY D Dk
DEDQGRQPHQW GXH WR JHQHULFQHMVQW VQ2WKRIVH YK @ VO RMKLIRAD W/IRH:
DVVHUW D FODLP IRU QRQ RZQHUVKLSHRDID WR, UH\SSBOE DR W KB
WLPH
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WKH DSSOLFDQWITV FODLP “ /' .LFK®HU &R Y '®FHLOC ,QF )

JHG &LU VHH DOVR 5R\DO &URZ R RBBSEIRPSDQR Y 7KHMSBRE;,CE
0D\ KROGLQJ WKDW XWQH FEQ WHKIIXUHEGBMWDAWX L LISW TWMEW R

PDJQLWXGH RI WKH DSB® GEBGQWRW XQYDOLGDWH WKH DSSOLFDQW T
XVH $SSOLFDQW KDV SURYLGHG Hi ZID&/HRHWHW K D @ F\RQAKH WKH. QB LD
DQG KDV SURYLGHG VXEVWDQWLD DB GGLWHAR G D OWHYQLFRBMIQMHO R V W Kl
JHQXLQH GLVSXWHV RI IDFW WKDW ZARXOSRYHHY HIQRV WK PR D U 2 3156V
IDLOHG WR FLWH RV \IERYL 8 M LBGGQEEFIRQ PRUXHYWDRRO RU LQIULQJL
XVH + UHQGLQJ VXPPDU\AWK@EZPISO WRISQ LDWRU RI

'LWK UHVSHFW WR WKH DOOHJHG JHBDBIUQF GHWW¥ URI SVEISYOH. PDQW
&+$5/(6721 +$5%25 72856 DSSRRMUFKWHG DQ\ HYLGHQFH GHPRQVW
SXUFKDVLQJ SXEOLF XQGHUVWD QG \ZK\LKH DK S/IDRI W HEF X 0 DAUR VM KM L

VSHFLHYV 3DUN u@O)®y 3DENY )R 8 68634 LWKRXW VX

HYLGHQFH 2SSRVHU FDQQRW HVW REOV VG FWM KDKH VOO N0 0. NQIRW J HHX
$SSOLFDQW FDQQRW EH VDLG WR KDYH DEDQGRQHG LW E\ FRQGXF'
PRWLRQ IRU VXPPDUWHMXGIPH® R @ XWROEH PQIELRFXFPAD 2\ MXGJPHQW
JUDQWHG LQ IDYRU RI WKH QRQ PRYLQJ SDUW\ $SSOLFDQW

2EMHEFWLROV WR 2SSRVHUYV 3IXUSRUWH@®PFBWDWHPHQW RI

$SSOLFDQW REMHFWV WR WKH DOOHJHG :6WDWHPHQW RI )DFW
UHTXLUHPHQWY RI )HG 5 &LY 3 RVHD &6 V7 WdDIBOHG WR ¥SHFLIN
PDWHULDO IDFWVDIIWLK XQ WD \8DRWWYR | SAFHDARMIGL CROAW H\ VKRZLQJ WKI
FDQQRW SURGXFH DGPLVVLEOH HY IHGHQ FH6 WIRMHDEPISRWV W IWRHAWD F W (
WKH IROORZLQJ VWDWHPHQWYV
SDUDJUDSK *= DQ RIOSOHKDIHGHKWRNFRABW KXW XW DOR GLYMDWLRQ
SDUDJUDSKYV DQ K LVWWRQY DRIOHSIFRINMR UL WY S VHGBEWHU FRF

ZLWK RQO\ RQH FLWDWLRQ WR WHVWLPRQ\ WKDW 2SSRVHU
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SDUDJUDSK + D® PIOKBHIHG KQ WWZADW K RRQ ON RR QVH \FWWP R Q\ W
$SSOLFDQW ZDV QMKW R HHR U € JREMURILQ MWN SWKHGB¥ WM WRU DG
SDUDJUDSKV DQGLVMHBQ DR OHY HKGEHMOZINWM IQGWEKLH S RWW L HV
QRW LQYROYH WKH ODUN RU DQ\ PDWWHU FXUUHQWO\ EHIRU
2SSRVHUTV ORW 6XPP - SS 6XFK *IDFWV’ FDQ KDUGO\ EH VI
RI WKHP GR QRW LQFOXGH DQ\ FLRVIDMHRLD \R LD WS BIUWHFD®W Sl
QRW SURYLGHG DQ\ VXSSRUW IRU WKRVH 3IDFWV"~ WKH\ VKRXOG EH
IDFWV DOVR DUH LUUHOHYDQW W R MWK R US URR F&KDBL@HVWRQ HIDBB G
DOOHJHG SUHYLRXW IGH \SIXUMH. I ¥ W DI H DSK W H DA QFH EHFDXV
LQYROYH WKH ODUN RU IDFWV SHURLVQWQMQ V2R SRK/IH 28 S B WIDWLHRRH
XQ VXSSRUWHG GLVSXWHG DQG LUVHOHYD®EWG RQ & WKHRNHKR X O G
$SSOLFDQW DOVR VSHFLILFDOO\ REMHFWMGVRLWKH SGR ¥ H Q HW
WKH JURXQGV WK BW HVKIQWHG Q@ VIE BRIDG PA K BPME DRXIOGGHYLGHQFH
DOOHJHG , QW H Q@RNW DK YW IGHIF HF DW HGHD\Y K HGRH VX Q BMWGSIUGRI R UP D W L

DXWKHQWLFDWLQJXOMHWH VHTDAHMHD W K BW U RDON WRUEHHWHO I DXWKHC

PXVW LGHQWLI\ ERWK WKH GDWHW W& H\ 2ZMKHLDFFRIXNWFHEG BIQIG S/
& )5 t H 7%03 t E $SISQEGRGMM\GREXMFOQMR G/ &

6/8& DQG 6/& ZKLFK GR @RMKHG 8 WH | D FFKH/ GIDGV D Q G
DQG LQ VRPH LQVWDQF6MN 6/& 6/& 6/& GR QRW

LGHQWLI\ WKKKIHW B5PDWHULDOV DUH QRW LQ RDAGRQFHNVEOQ® ZRRXOGGD
GLVUHJDUGHG
2SSRVHU DOVR KDV UHTXHVWHG MXGIEFLROIOVERWUEDB Q6 KRPH)®I

ZKLFK DUH LUUHOHYDQW WR WKH SUHVHQW PEMWaHDFWIQHRWRDUG

:KLOH WKH GRFXPHQWXKKB K H b SKHxua/ , Y W HEHHOQIHUR BB WFKLYH :D\EDF
DQG PD\ LQGLFDW K HVHOH PIGLG/UHHGY ¥ HEG\IZ I W KLL@ DVKLIHW KHDGLQJ WK
LQGLFDWH WKH 85/ RI WKH DFWXDO&FFHDQKG65DJIJH KDRW HWXBR SO F
85/ + HYHQ WKRXJK WKH\ GRQIW LGHQGWIQG VOKIH @DAMGI WKH\ ZHUH D
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VXEMHFW WR UHDVRQDEOH GLVSXWH DV GHILQHG LQ )HG 5 (YLG
VR DQG VXSSOLHY RUKHD WHRBVVIYBAO HPSKDVLY DGGHG 2SSRVH
H[SODLQHG KRZ DQ\ RI WKH UHTXHKMWB GHU® R RU\E K HD N HQIGHRIHY B BRW
MXGLFLDOO\ QRWLFHG 6SHFLILFDOO\ WKH\ DUH QRW JHQHUDOO\
MXULVGLFWLRQ BQGJIWHKHRYDLGH @ EWERXDFN\FZERRW DHDVRQDEO\ E
JHG 5 (YLG E 2WKHU WKDQ WKBEQPD £ RRDXYWH B KIVFK LYW IUYUHHE
LV QRW LQ GLVSEVBHR FXPKIH) \& V RYS SREDXUQW IR UBAHL AIRISAL ISULQWR XWV RU
IURP ZHEVLWHYV ZKUOAK , R WOHDQ HDW HAKIHG Gl QW H \Z MWKKHIR XM UH DFFHV VH
WKH H[DFW VRXUFH 85/ 7KH SXUSRUBMDBWHRMNWXI & B H RIHFRU 6 N FHJY
GLVFODLPHU WKDW *SRUWLRQV >RORWIRXPDMWQWRQ ®QRD WKID W F5 R @U
ZKR UHOLHV RQ LQIRUPDWLRQ REWWLKQHGRII®R WKLY @B WDEDYHY @
- 3.XGLFLDO 1RWLFH ~ -1 -1 -1 -1 -1 6LQFH WKH
DQ\ UHOHYDQW IDFWV DQG WKH\ DIMHERW [RUNMKGWALTDOVEBW R S B R

2SSRVHUTV XQVXSSRUWHG 3IDFWV “HX @IDON K H DXHMDW HGU , B WEi
VKRXOG DOO EH GLVUHJDUGHG RU YMWLBNHQ B LQPGPLYGYEUR D
&RPPLWWHH 1RWH 7%03 *t

$FWXDO 6WDWHPHQOW RI 8QGLVSXWHG )DFWYV

&RQWUDU\ WR 2SSRVHUTV VWDWHPHQW RI SXUSRUWHG IDFWV

LQ WKH FDVH
,Q JHEUXDU\ 7KH .HQW *URXS //& @G $ QOUHDHWWM \E ISUHE K FHEQ Y
FRQQHFWLRQ ZLWKWKHFHRODBZDQJILQJ RI WUDYHO WRXUV DQG |
FRQGXFWLQJ ERDW FISREZWUY IE\R DAV/R GV BAVHY VI KRAR\QHGHKL Q J WUD Y H C
ERDW FRQGXFWLQJIWMRXKW VRIB IRWVEKN BRI GO IHDI WWRUDYHO WR X L
DQG \DFKW DQG ERHW FROD OWFW LWHOY L' WKGIDIWBHWYRBHRI 5 6FULE
S6FULEQHU 'HFO =~ ~°

,Q '"HFHPEHU 7TKH .HQW *URXS //BK DVMVNJIJWR G POL DD QRAWHN | MAR
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-DQXDU\ 6FULEQQG 'HF® $SSOLFDQW KDV XVHG WKH 0D
BHUYLFHV IURP WKURXJK WKH S WHKVH Q VPBIQ&K B B 6 M VBN R Q QD

6FULEQHU 'HFO °° $SSOLFDQW P@SROMG WR UHHWVMDHU IWRK

$SSOLAMEWHDVHG LWV DEXHUHW LL\Q. 6 R GIQEHGIGER QQ ADW K \W K H

EHWZHHQ DQG IURP DSSUR[LPDWHG® > B(FILEQ® UN'RIBG (' $8
DQG VDZ D FRUUHVSRQGLQJ LXQFHWDRHQHDUWYV V D GHKW IRQ WK

WLPH SHULRG IURP DBRFYRILWRWBQO$&B(E®HWBFHEO ~°

'XULQJ WKDW WLPH SHULRG $SSOLRMDQWW RSMQAD M\S RRY[ LDRADYWHHIOW

FRQQHFWLRQ ZLWKHVKKD@ BB (S &U('ARI {BZGDGLW )HQQR 3)HQQ

$11 ° ([ $ 5HVSRQVHV RI $SSOLFDQW WR 2SSRVHUTV )LUVW 6HW

3$SSOLFDQWYV ,QWHUURJDWRU\ 5HMBERQVHV’ 1RV DQG6HVWVLEQ

$SSOLFDQW LQFUQD VS HOWOL IV E Y HUWWIG FARKHQ BIFWNL FEQ PRUH WK D G
EHWZHHQ DQG IURP DSSUR[LPDWHUG® > H(FN&EQ® UN'RI BB (' $8

DQG VDZ D FRUUHVSRQGLQJ LYQAHYDR HPLIRU HWYVKYQO HV @& X WK

JRU WKH SXUSRVHV RI WKLV 5HVSR@VRI W KHHUMNONF HYGW R $\8 5OLLG
LQ FRQQHFWLRQ ZLWK WKH ODUN DUV DQF®X.GH ¥ RQIQH M\ PR GE ¥ 7 W
*URXS //& $SSOLFDORWUIY G WHGHAHWR WKH 0DUN

,Q SUHYLRXV ILOLQJV 2SSRVHU KDV YRLFHG VRPH REMHFWLRQV \
'HFODUDWLRQ EHFDXVH LW ZDV SWRGXRHEG YHWHIU2KH EORPHURDG
DPHQGHG DQG H[SDQGHG VXPPDU\ RI LQIRUWPR2WQRQEA @ ¥ QWD L IRG
SURYLGHG LQ UHVSRQVH WR 2SSRSHUHS$D UDWLIHRUQ RR D WWRILIDHOV R | FW Kl
SURGXFHG VKRUWDR® | WHUW (RN JFLQHDID ¥ BV \SLLRREG XTRI8G $X I XV W
2SSRVHU KDG DPSOH RSSRUWXQLW\ WR UHTXHVW DGGLWLRQDO GL
UHTXHVW VXSSRUWLQJ GRFXPHQWY DQG RU GHSRVLQJ $SSOLFDQW
FRQWDLQHG WKHUWKXQYH 26R FB\RH VR BDSOROFO®@ VQ RWREPDXNVEQJ D VXEVHT
GHWDLOHG VXPPDUXSRQ DBYXYHY E GHSERM U GREEKKHQWY UHPDLC
2SSRVHUYTV H[DPLQDWLRQ * VXEMHFYW WR @\K iR I$W WHR 8&Q BV § H\HW LIX
WKLV PDWWHU * DQI6 WEKSHRRSISRIVOB KN WRSOULRDQ WYV WULDO ZLV
UHJDUGLQJ WKH EDVLV IRU DQG S USRSMHID WM R® \R | SW K IMX G RFK® HEQ W
WKLV GREFXPHQW
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VDPH WLPH SHULRG IURP DSSUR[LPDWHO\ >5('$&7('@ WR >5('$&"
'XULQJ WKDW WLPH SHULRG $SSOLMDQW RSMQAD MH\G RRY[ LDREDYWHHIOV
FRQQHFWLRQ ZLWR WHKW KDQ N 5('BE7R' @ ([ )BQORSHILFDQW TV
,QWHUURJDWRU\ 5HVSRQVHV 1RV BRGLERYHE HF® ' "

$V QRWHG E\ 2SSRVDWUS $BGRERB QAR K MAK RQ LW \H POV RI WKH 0D L
SURPRWLQJ DQG ®HIUVWHFW VVILRP WKHWKURXJK 2SSRVHUTV OR
6FULEQHU 'HFO ~ $SSOLFDQW KDIVFD@H AW V| LHEE P RWH W EDQ [
PDUNHWLQJ PDWHULDOV LQ ZKLFK IHVSSIWR RBW H 6FW KEQMDUW NH RY H
JURP WKURXJK $SSOLFDQW HYGMLPI(VSKV (WK BPWQVKRHH ZH
LPSUHVVLRQV RI LW)\G DROYUHNHMLVGHIP K QBW UDY/KGIXGLQN LWV ZHEVLY
'HFO ~ DQG ([ & 7KRVH FRQVXPHIG LRRPHYYSBRM KDW H Q\QF L
>5('$&7('@ WR PRUH WKDQ >5('$&7('@ SHWF UHDPQ HWXWHFDI WK D W QG
&

$V D UHVXOW RI $8%B LFDRARWLRQVROQWE & V0 KDN $8WDEOLVKHG L
SUHVHQFH DV D SWWRYSMGEHQRKEBBERKDAUODHYWR@UYRXEBU DQG LV
WKH ODUN + UDWKHU WKDQ E\ LWV LQF BHERUBDMAHG @M PH STNRED X
7KRPDV - 'R\OH ,,, 3'R\OH $I11 ~ ~ WK O DAMQ RIKDIFO! HHQ ~
$11 ([ % 'HSRVLWBROQLEQSHREHUW HSFULEQHU '

2SSRVHUTV IRUPHW VLU RFAWHRAR RH 6 BSS-SI UFDQUW DVRE&KDUOHV W R Q
7RXUV ~ )YHQQR $II ([ & 'HSRVLWLRQ RI -R\FH /RZH
2SSRVHUTV E GHVLJQHH 5LFKBSG @RAVINHND @BV XAD\D D IMKUHH G
3@ KDUOHVWRQ +DUERU 7RXUV’ DV LWV EXVLQHYQQRBPH DW'OHDV
2SSRVHUTV E HS@MLRVERBKDUG 35LFN’ GR VEVH O G#SU
ORVWHOOHU

7RXULVWY DQG ORFDOV XVH WKH QRUNXWR WHKIH 0 DR $/6 CGLHADFRQM

EXVLQHVVHYV EHVLGHV $SSOLFDQW" 'R\OH $II 7 %HQWKDOO $
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$SSOLFDQW *SURPLQWB QWO D RGHVRRIG H DWHELRPU ptBRODUNITHIVQV LWV S L
DQG RWKHU DGYHWWMILWGLQI © %RQWKDOO $I11 ~

2SSRVHU GLG QRW XVH WKH ODUN R& XWKH RS W BAWH Z3&E\DLUADHH D W/ R
WKH SHULRG IURP WKURXJK WSKSHD IGFOD/DHW § 8 SIRS/SHAL BB UR® ¢
ORW 6XPP - $WWIBOGKBHOQ®WY ODQG 6/&HQQR $I1I) ([ ° E

'HS ORVWHOOHU

2SSRVHU GLG QRW XVH WKH ODUN R®&X\WKH LSK UWYVHSWIKDWIDGE \P\I B
PDWHULDOV DW @HBRBWRGXULWR WKH B®G [URP WR WKH GDWH
$SSOLFDQWIV DSSRQPDWVRG [2\8 IRMB OMUDIGHHIW RZK ISEK ZDV GLVW
OLPLWHG QXPEHUSRERMHM/GERQD ®) G WWKDLYOH W KIKJ RUXRSX U QEBXG W U \

([ E 'HS ORVWHOOHU JHQQR $I1 ([ ( 2SSR

'"HSRVLWLRQ ZLWK :LOOLDP 5LFKDUG ORVWHOOHU

SURILOH VKHHW ZHUH GLVWULEXWHGRVIWQRR $1I ([ 3*+*DDOQLVD'H
,Q -XO0O\ 2SSRVHU EHF®DPCGILB R2QUWHRY UHIE O WHDUNWK® WDUN  )HQ(
' E 'HS ORVWHOOHU

BKRUWO\ WKHUHDIWHU EXW RQ RUDBHIRG MW EKFHWREHW H 3&KD QO SIF
7RXU° WR DQ LQWHBHERUWSD ZK LIRAIKWSUHH YLRXVO\ UHDG *&KDUOHVW
7RXUV ~ )HQQR $II ([ ) +DUULV 'HS

7KHUH DUH DW OHDVW DQG SRVVHE GE\DMW®MWRXWVRU BKDIBWH Q\
WKH &KDUOHVWRQ DUHD EXW $SSOLFDQW DQG 2SSRVHU DQG W
BFULEQHU 'HFO °°

$TXD 6DIDULV 6DJBRDY S HHH FKWHU* LDLDO &K BMRQH)X\D B KLQJ D N
6HD &KDUWHUV DQG &KDUOHVWRQ 3[PO®®HH ¥ RIKIDE &S SD U ADQWE
DQG PD\ QRW GLUHWW GI\L AKMSHWIBFRULEQHU 'HFO "

7KH GRFXPHQW LGIWQWOLEHKG7EB % DW. S DUHRBXBRGQ@ SUWWULEXWHG |
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6FULEQHU 'HFO ~
SUJXPHQW
7KH PRYLQJ SDUW\ LQ D PRWLRQ IR U H/X RR CHOAWWDXEGILPVHKQ\@ J* RADKMA
H[LVWHQFH RI DQ\ JHQXLQH LVVXIDRHGDFIW LRY & IWKH CRXENY DLIUHY

1DW O %DQN Y &DQDGLDQ ,PSHULDO %DQN Rp%&RPWHUFH 8634

GHQ\LQJ RSSRVHUfV PRWLRQ IRU VXWEDO\WP®DRH QX ®ILPG QWD WY W
WKH VDPH LVVXH HYHQ WKRXJK D FRRYRVRHRWERDUKD\SKHREXEBEBHQ R
FODLPV VR WR SVUIHR'@®LOWRTP X WW SR WDEBH RW XEKHR B GVHQWLDO HOF

WKH FODLP WR ZDUUDQW MXGJPHQW LQ KLV IDYRU =~ )RQWHQR

HPSKDVLV LQ RULJLQDO 3,| WKRIQWRDUGKXPRDBONMEBYPKORQ \N|
QR JHQXLQH GLVSXMWH EIXMDWKDWDIOVN LV WKH QRQPRYLQJ SDUW\ U
ZKLFK LV HQWLW OM ® DMWRWVMXGRPB QW MK H W RDWQ@ PQRWLFH DQG D

WR UHVSRQG LQ DSSURSULDWH FDRMHVRIJWEREAW RAPRYUQM RO URHJV

2SSRVHU IDLOV WR GIWMBRXOXHEH RIHRDW® Y IR0 G $BPOW FIDQRW VR 2SS
ORWLRQ IRU 6XPPDU\ - XGJHPHQW PXV\W8 SRV I&BI M HISF WXRDWHRGE BIUP W L
VXSSRUWHG E\ DGPLVVLEOH HYLGH@KDWEKSHSXOQEDQSK WHCH IQRWY W E
VKRXOG EH JUDQWHG VXPPDU\ MXGJPHQW LQVWHDG

, 7KH )DFWV 6XSSRUW $SSOLFDQWYV &80 LR VAW DQFW KWHIDHMY +D
/HDVW ,QGLFDWH D *HQXXWH REF WKBEWYXHGEHVYVWLQ

$SSOLFDQW FOD IVRH® PWTXHQH® \G X Q &N UV X EN VEDYW GDROM\ H[FC
FRQWLQXRXV XVH RI WKH ODUN IURPFIXW OHDQW BDVFXUR G XVFHKIGR XX |
DGGLWLRQDO HYLGHQFH VXSSRUWLG I Q/JHRRQHG DWW RHIO @ MIIWLHP M/E\!
8QGLVSXWHG )DFWV DERYH 2SSRHIDGRRY DROWGE QXRXWHK$HS @b
WU\ WR GLVSXWH BB S\DXLED\WY WY W IFIB@QP\HS B O X VWIOWHL QX HYLGHQFH DO

GHPRQVWUDWLQJ WE&DIWWL KV @G GHLERDOHNXPB RU W®&AE BDAQN 6 XFK H°
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LQVXIILFLHQW WR UHEXMOHE 8 ORF WRHHDPSRHULBHIGGE\ $SSOLFDQW
3:KHQ D PDUN LV SURSRVHG IRU UHGLNVW DB %/ RQHGQB\HW K6HH B %/a
SXEOLFDWLRQ WKHUH LV D \&WHRWXPHW RKQ GV WEHKY VW WH HH [DPI. @l

IDFLH VKRZLQJ RI DFTXLUHG GLVWL Q¥ WA H@NHRA/D/QQO&R U VW UKEP3HIQC

77%$% $Q RSSRVHU RI 3D 6 X BOUR/KHG IRHIRSWRWDWNIRRQ SR Q
WKDW VHFWLRQ PXVW KDYH DW OHDVW WKH LQLWLDO EXUGHQ RI F
GLVWLQFWLYHQHVYV PDGH Rl UHFR WBX EXUADW LRUR R H AL R QRBKRIVAKC

<DPDKD ,QW O &RADSNNM. &RVKLQR G 8634 G JHG &LU

7KXV 2SSRVHU RQO\ 3PHHWV LWV ILELWQWOHEXGE WG H. RUW B URBKE Y
WKH HQWLUH UHER UEGR DMK QWEKHH FEURBIHUWE KEIRVK ONGK A RIDFFSOXL FD QW KDV
XOWLPDWH EXUGHQHG GKRMLI@QFWEVXIQHVY ~ .G ,Q WKH SUHVHQW
RU SURYLGH DGPLVVLEOH HYLGHQFS@KE B \ZRXIDVG QGRHP R & WWLLDW ]
RI VKRZLQJ DFTXLHWG ¢RVHISSIFVEDRIR VDWW KKBXIDCD QUHYDLO DV D
$ 2SSRVHU IDLOHG WR UHEXW $SSOLFDRQWIWHEMNVEHQFH RI DFTXI
$SSOLFDQW VXEPLWWHG D GHFODUDWLRQ DV SDUW RI LWV 1 |
WKURXJK $SSOLFDOW H FWXENVWHD D QEQF RRMPLHIXRX V XKWHH ([DPLQLQJ !
DFFHSWHG WKH GHFODUDWLRQ D Q G \SKAEQIL B KHIGH WKRHS LR MK HOYHF
$SSOLFDQW 2SSRK/HU DOGABDHP WRYDWUBDRQHBRXYW EHFDXVH 2SSR\

QXPEHU RI WKLUG SDUWLHY PDGHBHNFHUSWESRVX\VHLR Q R/VKKH VO K N

7R WKH HIWHQW WKDW 2SSRVHU{MARFFRONVIDRDL R Q IXHW W R B & X$S-BMW |
EHFDXVH &B8/RIFODWWRI WKH ODUN E\ RWKHUV WHKRHR®QWWW D RVRHQY\ QY
WKDW $SSOLFDQW NQHZ RI WKH H[UVWHQBH R IVRW X HRHNRW B DECBLSHOW |
GRHV QRW HTXDWH WR NQRZOHGJH WKDW DQ\ VXFK FRPSDQ\ ZzDV X
KDG EHHQ DZDUH BV \PYRKHRVH QFWR QUHDPIHQWNDVD O/ WDWRKRG KHUHLQ
RQO\ UHTXLUHG WR GKknowWOWRR HKBEPWKRWASKVHRYV RW FOHDUO\ HVWDEC
SURSRVHG PDUN ~ $OSKDYLOOH '"HVE3QG,QF Y .QRO&®DQF ) 6X
KROGLQJ WKDW XVH RI WKH DVVHHWHWHGEW UDIG MW IG\M WV KHE\ RS\SKCH UF\D
VXEVWDQWLDOO\ HIFOXVLYH RU W RBW WLKRQ DRSIS IPEEDAHN PD@ HDF W L
DWWHPSW WR SDLQW $SSOLFDQW fVRLSISDLFEOXNOLHRMWRILV 1D 1P LIRVOELLLPH E
ZDV QRW SOHDGHRG 28)SRWKHWILRWLY K QW VF DRUQRXW EB UNWURXGIPHQW
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7TUDGHPDUN 5XOHV UHTXLUH RQO\ WKW WKHRMXYMVHTEH SNABEVWDQW LL

XVH E\ RWKHUV ZKLFK PD\ EH LOQFRQWHTXHQ® LDO RUFK@IHUW &R QY

'DYRLO ,QF ) G 8634 G U YAGHYDOXDWLQJ FOD
DFTXLUHG GLVWLQFWLYHQHVYV LQLPLO®W RDDOV HIHAVKVH\RIZWRB U

WKLUG SDUW\ WUDGHPDUNY GHSHQ&Y ZHBD OO RQYWRRIGB XFAVIIH /W

) G 8634 G &LU /IRYKWDENGNQLQEDUH IWRGV //&

8634 G WK &LU , IV WZHARNHH QFROAW X VHG LQ D PHD QL
DQG KHUH 2SSRVHO CGRHVWIKRW HYHKQOF R BPHIW P UNWKH\Y GR QRW Gl
WKDW $SSOLFDQW YWD RWH. ZO ¥ \ GH{ WOMK/E YO RN ISARPYBEBDWKLULQJ GLV\
.G :KHWKHU WK H UMD OHIH G WIKQ FEQ SIBLTH QW LDQGRIKHWKHU LW ZR
ZLWK $SSOLFDQWIV t | FODLP QRWRDDYWARRRCOR® Wi DL DIDQIOIFANH &
WR SUHVHQW VXIIPFZKQRK MWKHG Bh@PKGI RRKDW FRBDEXVH ZDV PRUH
LQFRQVHTXHQWLDO RU LQIULQJLQIWK I HIE® H@REHN RGKBIRDWOY BB
EH LQWHUSUHWHG DV PHUHO\ LQFRODHRABHWR $56 CRUF D QWIL\Q B[ QY H G
SURPRWLRQ RI WKH ODUN
2SSRVMO KWHY Rl WKH SKUDVH 3&KDUOHVWRQ +DBEEBU 7RXUV
7RXU° LQ WKH \HDUV EHIRUH 2SSRVHU OHDUQHG RI $SSOL|
LQFRQVHTXHQWLDO RU LQIULQJLQJ
$OWKRXJK 2SSRVHUIVVRRIW WR/QWEKDIWMHNASE &K/BIGOWM K W B® WD UE R U
3@ KDUOHVWRQ +DUERU 7RXU’ VLQF K W \D IBREWPWMRM V QR UQ I SIRWH
VXSSRUW WKDW FRQWHQWLRQ 2SBRGHUWYV WHY WLRARG HEHBRQW¥W
EHWZHHQ DQG WKSHRWH P HOARHQ G RO ISSBWLRRQWIYRVHU XVHG |
SKUDVHweRQBHQ FRPSDUHG WR $SSOLFDQWTV XWUH@VULWHKH VRPR W
SHULRG 2SSRVHUTV OLPLWHG XVHI RH @ WRID@®D D QSXK B D VLIHM WVQWIRR] LW

$SSOLFDQWYV FODLP RI DFTXLUHG GLVWLQFWLYHQHVYV
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D2SSRVHU IDLOHG W Rort¢ \XW BIEROILW K HV KDUWN LWV SULQW PDWHLU

FRQVHTXHQWLDO RU QRQ LQIULQJLQJ

2SSRVHU FLWHVY WKH IROORZLQJ SW.QWVPPUN HRVWED WDWWH X VB

D VXEVWDQWLDOO\ VLPLODU ODUN VLQFH DW OHDVW WKH \%

),

728

$ EURFKXUH SULQWHG LQ E\ ) Rild Wot 6RFHN\W K H7 B X U D V HY/F
3@ KDUOHVWRQ +DUERU 7RXUV’~ RU 3&KDUOHVWRQ +DUERU
$WWDFKPHQWY ODEHOHG 6/& SHQQR $I11 ([ ) +DUL

DQG ([ DQG LQVWHDG XVHG WBWHSKRPWH *+DUERU
%URFKXUHV SULQWHG LQ DQG K IERK RW\W G5 X\PKMH SIK TURDX
37KH & KDUOHVWRQ +DUERU 7RXU ~ 2HSRMWHODYHB®MG 6XPF
6/& 6/& 7KHVH EURFK X UKH &KD3J &VKWWSKQ D V

+DUERU 7RXU" ZHUH RQO\ XVHG E\ 2SSR[VHU L WKH \%

ORVWHOOHU 'HS DK WMKVH | WUL\PW BV 618 B Ol
WKH ODUN LQ QB PRV WL RK@EGWV R, XV PQ I WV K HHEBQR, B/l |
(B E ORVWHOOHU 'HS

$ EURFKXUH SULQWHG L Qdidnot XY Z KLEK SEBRVHY 3&KDUOH)
7RXUV" RU *&KDUOHVWRQ +DUERU 7RRBKPHIORY DDEH OR\G
6/& JHQQR $I11 ([ ) +DUULV 'HBQG ([ DQG
LQVWHDG XVHG WKH SKUDVHV 3+DUERIUUTRXUQES kDU R Al
$ EURFKXUH SULQWHG L Qdidnot IXY E KLEK SEBRVHY 3&KDUOH)
7RXUV" RU *&KDUOHVWRQ +DUERU 7RRBKPHIBRY DDEH OR\G
6/& JHQQR $I11 ([ ) +DUULV 'HS DQG (] DQG
LQVWHDG XVHG WKH SKUDVH 363,5,7/,1( +$5%25 7285 °

$ WUDGH VKRZ SURILOH VKHHW |URSK D U OMR/IWR Q QHFOQNERHIV
7RXUV ~ 2SSRVHUTVSOWRMD FBFR-PQWY ODEHEBOHG 6/HQQR

$11 ([ ) +DUULV 'HS DQG (][



7KHVH GRFXPHQWYV ROV 5 RP RGKHVIIDWDH/ H *& KDUOHVWRQ +DUE
LQ SULQW PDWHULDOV DIWHU $S\&®RRD QWPTH/GI [EV \2\8 SRMH UQV W H VAKI
WUDGH VKRZ SURIR®H VEHH@WAS/ POKIHOHAKILEK RPBWRVHD XVHG WKH
3@ KDUOHVWRQ +DUERU 7RXUV’ EHW Z G WISK\WB®& HDFW 1IRQG ODW |
2SSRVHU KDV QRW FLWHG DQ\ HYLGXQH H DV&R BEQH PLRRS\DVF WD RVGH W
SXEOLFYV SHUFHSWARSRRHWKHVODYEHHNWRZSURIRQB\ GLVWULEXW
WR YHQGRUV DQG SURIHVVLRQDO\Q BXW WLQ HWXKRWWVHRXE BRGVWRIDY W
GLVWULEXWLRQ RI RQO\ FRSLHVQBRGVNSXMG\ELIDF W RIFRS DU H G DW|
SURPRWLRQ RI WKH ODUN 8QGLVSXWWGCHUDWWLY RQKPARUBDQ IJCHU E
LQFRQVHTXHQWLDO RU LQIULQJLRH DD PNV RI HDMVE HoQ V1S YSWH & H £ XM
UHJDUGLQJ WKH H[$\S-5@W FIDIQWX PO XYW DLQV WKDW WKH RQO\ FRQFO
DYDLODEOH HYLOHQEBVLVQFRQWHDRHQWDDG BRHYIQRW UHEXW $SS
FODLP RU HYLGHQFH RI DFTXLUHG GLVWLQFWLYHQHVYV
E2SSRVHU IDLOHG W Rorid \XW BI EROILW K W S WD VW \ & KDUOHVWR Q
7RXUV° RQ DQ LQWHULRU SDJH RI LWV ZHEVLWH IRU D OLF
RU QRQ LQIULQJLQJ
2SSRVHU DOVR FLWHG WKH IROOREWYJF,QIMHPUW K VWP DW HKWLHIEO V
VXEVWDQWLDOO\ VLPLODU SKUDVH
,QWHUQHW SULQWRXWYVY DOOHJHG @MQWRZ ZGE DIQNIHQ RV (GIDR
ZLWK WKH SKUDVH 2$S5RERUJVRXRW 6XPP - $WWDFKPF
6/& 6/&
,QWHUQHW SULQWRXWYVY DOOHJHG @MQWKRZ ZG.E DIQNIHQ RV (GLDR
EHWZHHQ DQG SKUDMMKS &KKCHJ OHVWRRSRIVBERY BRWU
6XPP - $WWDFKPHQWY ODEHOHG 6/& DQG 6/&
,QWHUQHW SULQWRXWVY DOOHJHGO\ VKRZLQJ DQ LQWHULR
RQ ZKLFK ®E®RXWHUWKH SKUDVHV 3&KDUOHVWRQ +DUER

+DUERU 7RXUV" 2SSRVHWWWRMPEHPNVY MODEHOHG 6/&
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6/& 8QGLVSXWHG )DFW 1R D\QHEV L3@ ¥ WKHD\GH MV € G

+DUERU 7RXUV° DQG 3&KDUOHVWRQ 6LJKWVHHLQJ +DUERU

,QWHUQHW SULQWRXWYVY DOOHJHG ®DQWKRZ Z® E DIQNVIHQ BV MMHLLR

ZKHQ 2SSRVHU GHBODQMWHWD$SOBRDWVRP6 Z BWK WK H

&58,6(67 &+$5/(6721 £$B3%25 ° 2SSRVHUTV ORWKBXO@WV- $W
ODEHOHG 6/& DQG 6/&

7KH SUREDWLYH YDOXH RI ,QWHUQ HRQ ®DBH X VBIGVWR ®H PR QA

WKH GRFXPHQWY VKRZ RQ WKHLU IDPHQJWE&H IDGPLVE LE(OHQ DV &

RI WKHVH ,QWHUQSWRRD®H WD 6V L GHKGIKE XWHMIURBQ ®1 2SSRVHUTV D

WKDW VXFK XVH KDG DQ\ LPSDFW RQ WKH SXEOLFfV SHUFHSWLRQ |

GHPRQVWUDWH WKDW EHWZHHQ 0DUFKXKUD VHQ& KD UQISERRIQU+RVIER

DQ LQWHUQDO SDWRIPRI GBWHAM EMMWEIHHYFRQWRQXHG XVH LQ DQ

VWDUWHG XVLQJ WKH SKUDVH DJDBG MUMCHULRW O AR GHRGE XRA HXS\8 © L

KRZ PDQ\ WLPHV WKH EBDWK H bR Q\L X HBY QX FACKLIFW: [RRARQH VDZ LW I

OHUHO\ EHFDXVH L QWK DQWLR QQADV BRRW \8 XQERW. PG\DMQIREZQ RU HYHQ

DQ\RQH DQG PHUH SXEOLFDWLRQ GRHV QRW HYLGHQFH WKH 3H[WF

VHUYLFHV LQ WKH 8QLWHG 6WDWHWPQIWWHXYHLWRUV LIQIQUIRBWQRK

SDUWLFXODU WHGPH &XONOHHUHEZRUL )HGG &LU 2SSRVHU KDV

SURYLGHG DQ\ VXSSRUWLQJ HYLGHQFHULRLWKE QY XPEHUWRHULRQVXPJ
FRQVXPHUV DFWXDWOKOH CRBXRW RY MIDOMH 2R RYSHQWSHQW SURPRWL(C
WKH SKUDVH 3&KDUOHVWRQ +DUERU 7RXU" RQ LWV ZHEVLWH

*LYHQ WKDW HYHQ 2SSRVHUYfV PLQLPIDOJEKRH RR XK HRKIUWY H H¢

2SSRVHU OHDUQHG RI $SSOLFDQVBEILW W EGFIDFMRQRLQ -X@GRPHWI
WKHUHDIWHU 2SSRVHU EHJDQ XVLQJ WKH ODUN RU D VXEVWDQWLEL
ZHEVLWH 8QGLVSXWHG )DFW 1R XVH RS SWKHD@W NDZV 28 B/RVW W DA
ZDV PHUHO\ DQHMUWHNUHP WK RS E§ QWILFRBY WP 8 REISOLFOIXO LQWHC
LQIULQJHPHQW LQWHQGHG WR H[SORLW $SSOLFDQWYV JRRGZLOO L
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ZDV GLVFRQWLQ X H\GHXQWH.EDU R HGH R IQ4SISEROM LD WIQVGDBSSRVHU KDV Q
DQ\ HYLG Hiiyénd HWKMWV D Z VXFK YRFHF XK HDSB\W VGG RE'® LD K OMICD WRV M F
XVH ZDV PRUH WKD® RQ LRV HJ XHQMQDE | WHKEDWY ROV FIRIME X PHUV T X Q ¢
WKH ODUN 7KXV LW LV DW OHDV VP DGEILXSN VRH GV KIHF 0D DIHIKKIFK 2§
$SSOLFDQWV FODLPWR QB WILYHGHE/ \$ S $SODERQ WREZBIYHWDLQV WKDW
HYLGHQFH SURYLGHG E\ 2SSRVHU WXWDR Q 4V RR QFIOK \DIGRAQ. ZKILE @ H
WKDW DQ\ VXFK XVH ZDV LQFRQVH T HQMIEMNO $53$ QIO D QVIN\Q § MG d
GLVWLQFWLYHQHVV

2SSRVHU IDLOHG WR HVWDEOLVK WKDW DQ\ XVH Rl WKH 0DU
RU QRQ LQIULQJLQJ

2SSRVHU DOVR KDWHWUQHW BDWHUHMDOW ¥ KAHFRRIQWV \WDD@H XVH
3@ KDUOHVWRQ +DUERU 7EXWW 2 &S RWKHW & DBWD QWWHSYUHVHQWHG DQ\
ZDV PRUH WKDQ LQFRQVHTXHQWLD®VXP L@J UMM IDBIPXVMLESDILIW) H
HYLGHQFH LV RI BLPDLOWH: BQREDWWERGRORQEWXIYWB ZKDW WKH G
RQ WKHLU IDFH 7%03 t E  $VLAMWISRISCWRNWIN RWHK HU \ZH BV
GHPRQVWUDWH WKH H[WHQW RI W KRHWRROR EM & XXUWH WRRJ) EZH RRW BIQU YD

GHWHUPLQLQJ SXHOL SISHWWVH SVEHRAMUN 0 XY WH SR RFLDWLRQ ,QF

$IJDLQ 2SSRVHU SURY LRGN QIRHAMGGCWMIQH HD @/&BIWH G QV K
RU WKH DPRXQW RI WLPH RU H[SHQMH NMSN QREY SWRPRWHEQLUWHKH 3Bl
SURYLGHG DQ\ HYLGIHQIHH &H WKH WEILKWK $ PDW NHHW RV KDUH ZKLFK P
WKH HIWHQW R VXK XWWH. G HIQNF KIR XWK I RAFFMX& HF DMKIRV WKH DOOHJI

WKLUG SDUWLHVSSQWHLDQMINVFDIDAR[ RO X\KIEWHV DAV LD O O

2SSRVHU KDV VXEWLSWALIQGV RRW QDMMHQE W EUYRRZERIH RI WKH ZHE
/LQH &KDUOHVWRQ LQ )HEUXDU\ FXPSROWH OPEERWG 65{BP -  $WW
/JLQH LV 2SSRVHUJMQQRVEHU HQWLWRUULV 'HS DQG 2SSRVHUYV
'LUHFWRU RI 6DOHV ODUNHWLQJ DO\GH GRHVQW IKSHI PDUNHWDQU LR U
7TKXYQWRKXKW ARXOG R XOHVEARZSBRRMK BUWHU LW OHD
$SSOLFDQWYV D S\BIOR X0 @& [ERIQG D\QUHHLI@L 6 BG DYWBOQEHG WR LQWHUI
$SSOLFDQWYV DSSOLFDWLRQ
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&RQYHUVHO\ $SSOLFDQW KDV SURYWGNGVHKHLWKDEE BIKDWL WK
DUH LQFRQVHTXHQWLDO ZKHQ FRPSEFWYGIRR $SSOLFKGWLY I8 EXMLS
ZKR DOOHJHGO\ XV MXENM DR WN RUSWLLALHD R Q B\KD WP & SHUFHQW
ZDWHU EDVHG WRXWOHEXWRQ H V¥QGIVE S OW H G ) XOPWKH UR WKH\ GR QR\
QHFHVVDULO\ DOO FRPSHWH GLUHBWOH IMKMKFRSBOUFDD WHR VW W QW
SDGGOLQJ DURXQGWHUHZ RK\D B Q HIV W WIUXD H(F XSIDVAAR@HIE\R QRW LQ WK
DV WKH FRQVXPHU ZKR LV LQWHUKDWB G WRHWE S L\ R X0U SAKLRDH VEID A
ERDW 8QGLVSXWHG )DFW 1R 6 F WMERQMMHU ORROILPJ WR GFLKPDLOW H O
SHUVRQ YHVVHO DUH QRW LQ WKH WRDPKD P IWHNHIQDV FRIQVXRE UNH O
8QGLVSXWHG )DFW 1R 6FULEQHUY LLGAHIQ FH WK DA/R DMX\HWUXF KVX @R |
RQ WKH UHOHYDQW SXUFKDVLQJ SXEOLF IRU WKH 6HUYLFHV

7KHUHIRUH LW LV DW OHDVW D G/IHWS EWW & LIDG V8 WK\ WH\H @ RAX O}
HITHFW RQ $SSOLBBDXWIUHEBO®LPWARIRF QLLFYDHIWA \P\D L QAXDM. § V WKDW JL°
HYLGHQFH SURYLGHG E\ 2SSRVHU UG XD/BGR QG WRM LH SVIHRW LRV RVIK\H
WKH UHOHYDQW R RFQRQXFCHUAL R\Y KAK RIEMIRAPD W KBHH DBGPLA/QY LEOH HYLGHQ
VXFK XVH ZDV LQFRQVHTXHQWLDO RWKHQOD UQJVQD FOY X G UKHIEG GQR/ WM LIG

8VH RI FRPSRQHQWYV FRO WNK/HWXODUM RWHO® RFWPVY X BWWDUHN LD O
LUUHOHYDQW WR $SSOLFDQWYV FODLP RI DFTXLUHG GLVWLC

7R WKH HIWHQW WKHDOW RESRVH RRBWRKRIXNUVYKRDZKNUOHVWRQ +I
DQG 36SLULW/LQH @ D/XEBBR U W XRIVL WK/FKOIKWPD KWWH RRHVY QRW LQWHU
$SSOLFDQWYV FODLP RI VXEVWDQWLW ® @\FHA MAXML YGH \XW HQRE MWW K H QDI
QRW VHHNLQJ WRWIWHHWYHIRW WXHUS&RBEDYOWKWROOHUPRDUERU =~ RU 3W
FRPSHWLWRUV ZLOGG WWKIHOWHUP Y BERKEDOBMKWRRQ+tDEERU ~ 3 KDUERU |
SWRXUV" WR GHVFULEH WKHLU VHHXYLAMYV DDVYL R  FARXNDG \P HEFHIDA LI-UDF
FRPSHWLWRUV IURP EUDQGLQJ WKHLU $5HARSLFHIS X POHN WHHD & +$5

FRQIXVLQJO\ VLPLODU PDUN 8VH WIKDW HVFQRSWARMI XS\KIUDMH RUPR
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&+$5/(6721 +$5%25 72856 LV LUUHOHYDQWH®WRW KRl DWKTHK DDKWE GLVW
% ,Q DGGLWLRQ WR K Dpfim@facie VWD E RIVIKHTXDUHG GLVWLQFWLYHQ
H[DPLQLQJ DWWRUQH\U KDL\ IQ R ®SBRH E XKADWHSU R ¥ 8 6 €& GF D )XQEW W D (
DGGLWLRQDO XQGLVSXWHG HYLGHQFHLRDKMFIKY BERRQVWUDWH YV
BHFRQGDU\ PHDQLQJ LV HVWDEOLVKXALYOWADPQV PINVHOQ D KDIFR

PLWLJDWLQJ DJDLQVW D ILQGLQJ RI7WHF R GMIRWD\ER KRROLOCHIJ H 3WU VR G

+ 1HZ +DPSVKLUH, ) VAV & LU :KLOH 2SSRVHU &BMIRFQMR UFKD

DQG IDLOHG HYHQ WR FLWH VXIILFLHQW DGPLVVLEOH HYLGHQFH W
DPSOH DGGLWLRQDO HYLGHQFH W RFG K P RQLWI URDI WKHY KV K\DHAY HIUD O GRG |
UHOHYDQW IDFWRUV DOVR ZHLJK PEORYRU RQBAKGGQQJ VRK I HIEWE
DGYHUWLVLQJ OHQJWK RI XVH WKH VL]H RI WKH FRPSDQ\ WKH QX

6HH &RPPHUFH 1DW &SRRPHUFHHU YQV Y$SIHQB\ ,QF G &LU VWDV

D QRQ H[FOXVLYH OLVW RI IDFWRUV ZKLFK PD\ EH FRQVLGHUHG LQ
,Q DGGLWLRQ WR R D NLORQWIHEX RXWHOAH R U VP RIS LK@ W KDV H
FRQVLGHUDEOH HIIRWR\P RWGQRRWKHN IB@UND FWOQGRVSXW $SSOLFDQV
SSURPLQHQWO\ DQG FRQVLVWHQWO Y RXWWTWIQHLW M UPU 1 QK\D U Q MN\HW R
DGYHUWLVLQJ ~ 8QGLVSXWHG )DFWV1RQFOX6SRBHLLWAD SO ON GHFHVIM
VSHQW PRUH WKDQDORY tWARUBRWKD G URPR&AT(Q@ PQG GHYHORSLQ
UHSXWDWLRQ DQG JRRG ZLOO LQ WS ©® DRINQ W8 ® B/ VISXW\RH B F)OLFHAY H ¢
WKRVH HITRUWV RDW MWK BKQ\DVHH QQEFQHD DV IDQUIHWVX OW RI WKRVH SL
8QGLVSXWHG )DFW 1R ,Q FRRODW RS BRRVMR W® & HY K M UIGD 8 Bl UAW/IE
$SSOLFDQW KDV D VLJQLILFDQW O WOPHFEBXVEXRLQWVVSH R PRGR. K@ [R
LV DW WKH WRS RW RXKWVZIDQ\GHXY & B QHBUW B H &8KDGLO/ISXW HG )DFWV 1F
$SSOLFDQW KDV DOVR SURYLGHG GLUHFW HYLGHQFH RI VHFRQGDU
SXEOLFYV SHUFHSWLRQ RI WKH ODKN PREPXRIWF D @ QWG V VUSHKKWGD W
$V VWDWHG LIQVW K RYS$IOL ADG /Y& B ¥ LOD/QIME S UNKH@H DV D SURY

WULSVY DQG KDUERKDAUOHVWR @ URBRNXNERBG EQEGWYV UNHFRIQ+$5/(6721
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+$5%25 72856 8QGLVSXWHG )DFW 1RRFDQQ UMNMAWU WRXVILYOMWF DQW
&+$5/(6721 +$5%25 72856QEWWXGEIR WKH 0DV MNRWRHGHE M EWLEHVIE@YV EH)
$SSOLFDQW 8QGLVSXWHG )DFW 1R

%DVHG RQ WKLV HYLGHQFH WKHUHHY XQ\WRHG LE\S XS\S-O WHDQW WKR
HIWHQW DQG ZLWK VXFK H[FOXVL¥XLW\ WKHD WX ZEMIK\LIQQW IS BADU B G M/ |

FRPH WR LGHQWLI\ $SSOLFDQW DVWVHWKH<DRROWHKBH, RW VOK & REHU YL FHR/V

&R ) G 8634 G )HG &LUKROGLQJ WKDW \HDUV RI FR!
HI[FOXVLYH XVH FRBHIQFHGRZ IWXKE \HWDRMRW ORQYDRIHW KEHQGDE N ZDV VX
HVWDEOLVK DFTXLWYHY 6Q VAWKHYFAWANKHQHVADY HYLGHQFH WKDW [IRXI

PDUNV = DQG GLVPLWVRQJ WKHWRIS\S BRW HYS KHURV7(HPNEUR & 6NDWH 6WR:

) G 8634 KROGLQJ WKDWW PBSODED PWDKIL® VY RRAQH W
XVH RI WKH PDUN YRIWWLWDUNHPSHQBDWKONY RI DEKRYR VDOHV DQ
VLIQLILFDQW LQRUHDMHLIQ 25 HRINGHE6ISDE ADHEXIWWSHILPD IDFLH FOL
GLVWLQFWLYHQHEXUGR® \ERIFIN WER \S2BSEBRVAHDQ WD ZBTWK WKHUH ZRXC
EH D WULDEOH LVVXH RI IDFW DV &R/ WKIQWWHYHQKINWDUN KDV DFT>
, 2SSRVHU )DLOV WR OHHW ,WV %XUSGHIHBLBURRI 7KDW WKH 0D

$SSOLFDQWY VYV ODUN &+$5/7@B35 +$B %R RJUDSKLFWDON GHW LV C
JHQHULF 2SSRVHAXBDEDWRPISHWRIMRAG WHULWDRVYEHFDQIW SUHFO X
IDFW LQ IDYRU RI $SSOLFDQWV SRV W2EKRW KD W MHEH ODR R Q @ \QR)
EHFDXVH D KDQGIXO RI FRPSDQLHV ADXHKQDWH ® [DGHS LRIW H OX 0 DQJ LIGQ
RU D VLPLODU PDUN WKLV UHQGH®@JY I\WK® VOB H NDXMHH UDLAFR QI KR W KUHH.
2SSRVHU KDVQTW G/HKAER QWU DDVG] G QI KHE VHFWWE RWIDRE) RI WKH ODUN

3 Q DQ RSSRVLWRRQSR R FHDHGHIDIO MIVULY R\SKSHR ¥ M U GGHEDHR| SURY L

JHQHULFQHVYV E\ D SWKHHS R Y GHHNO@BH HXRWI HFHWVR Q)IDWR /D\ 1 $P ) |

) G JHG &LU 7KH DRIDWON VLW JRIQAHKUHW KWUWXX R SURQJ

LV WKH JHQXV RI WKH JRRGV RU VHUHAHIOHMD DW BSYX¥EXOHF XQ@Q& H U VRHDM

Yl 1, 728 B D
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SULPDULO\ WR UHIHU WR WKDW JHQXV Rl JRROGVWRIDVHOQLERYS N |

$VVIQ RI)LUH &KLHIV ,QF ) G 6SHFLIMAGOGWIVEWERPADPHQ

MXGIJPHQW RQ D JHQHULFQHVYV FODDRWGE\S BV R BDPXIWYH FHYH GHHQW H \X
VLIJQLILFDQFH RI WKH >0DUN@ WR b PDW R UARP\PRIQWEKHHV FRQF¥WERY @ J\

>WRXUV RU KDUERU WRXUV@ ~ (OOLRW Y *RRUDOH ,@QSESRVHWX®Y

IDLOHG WR SUHVHJFW DQGWKMK BHO'D@GNMO\ DVVHUWY WKDW LW LV HQ\
ODzZz 7KXV 2SSRVHUTV ORWLRQ PXVIW@EHUGHQHWG FZQOWIKPUHVSHFW

2SSRVHU KDV DOVR QRW VWDWHG ZWKW [IRRBGR/QRUGHIWVY WARH ¥ H
$SSOLFDQW VXEPLWYV WKDW WKH M QX¥FSIRV WR XD \R @ KW UBERHV WRW H
WKDW WKH UHOHYDQW SXEOLF XQGHUVVBD/QRBY6W MHR OLHIN U &JHGIH(B 7 |
WR WRXU RU KDUERU WRXU VHUYLEWWDY @L QB RF WK H WHOHJ 1$ XPEDQ LE-H]
uDQ\ FRPSHWHQW VRXUFH VXFK DWHRYSRBHUW RQGHRW KGHWFWXKREQL

SULQFHWRQ 9DQJXDD® //& 5DWKE U WIEKQHNILVEH @FH 2SSRVHU RQO

DOOHJHG XVHV RDQWXMWKDWE &D U WMHUIDMVOKRXMDBHWRREBVSXEOLF HY
XVHV RU WKDW WKH\ KDG DQ\ LPSIWVHWMW RQ UNKHG6E REFGLFY S RI/MHHWF KB W |
HVWDEOLVKHG WKH ODFN RI D JHQXLY HAHQANWSXAWH WY PRWKRQYKRU \
MXGIJPHQW PXVW EH GHQLHG

ORUHRYHU 2SSRVHUYV PRWLRQ DOV RNGHPWRWVIWM BXYVGW R DWR:
JHQHULFQHVY E\ D SUHSRQGHUDQPRPHRBRIUW KK R X OGHIQURH /W WRIR.D O\
$SSOLFDQW RQ WRPY TG D2ZPSRMVHUHDQ DFFXUDWHO\ GHVFULEH LW\
XVLQJ WKH ODUN VR WKH ODUN LWXEBW GHDWULF B8HSRNWDOHOW RW O\ X
ODUN RU WKH SKUDVH 3&KDUOHVWRYR+tDWERQMHDR)OY GRAMFRRW QHH
GHVFULEH LWV VHUYLFHV /LNHZLYBHRBF¥HQ LKRQVALUKMWQP RES RDNB
| D F WorMy K DRNU FRPSDQLHV RXW RI WKH WRWHW BRMIDBLWN G @ RXKU
&KDUOHVWRQ DUHD XVHG WKH ODUN\RDWY VDRICORQ M\DX\WHR YW K HP KL

ZD\V LQGLFDWHYV QWKW W H/QKIHU 0B U NHYWYV RYIPOHYXI SR FH GHPRQVWU
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ODUMOLYHQHULF

7KH ODUN LV 1RW $EDQGRQHG %HFDXN HV$ DI0A FW QD \& R R W LIQ}
*HQHULF

7R EH *DEDQGRQHG °~ D WUDGHP DU NQPXYWH QLW Q R W Q\RRWFRID W Q¢
JHQHUDOO\ IRU W¥RGQRMHPXWWYKDWH BEHFBPBH&IHQHUL2SSRVHU KDV
DUJXHG WKH IRUPKDV EGG QV IGH VCSIIRW VK B EYRYUH GRUDVW  JHQXLQH L
UHPDLQ LQ IDYRU RI $SSOLFDQW JVQHWIXPHQW WKDW WKH ODUN LV
7KHUH LV DQ LPSRUWBQEM ®D\GMLBDHF W HEIQL BIE TSXULRIWLIEGHHV D GH I
DQ LQMXQFWLRQ DU XMMV VD @GS D B IVUBR/KXPMOMWL @ MLKEHK ORVYV RI DOO |

SURWHEWLRQ :DOOSDSHU 0OIUV /WG )Y GRURZQ :DOGBRAHULQJ &R

6LQFH DEDQGRQPHQW LV DNLQ WR IRUIHLWXUH LW PXVW EH
5DWKHU WKDQ FDUU\ WKDW EXUGHQLES RWKDVEDPRQQAGR QN G HWAWV U
IDLOLQJ WR VWRB WXQHGHSDY WVHQ J URRL W KGIJOWR NKVH WKH 70 RU 60
DQG XVLQJ WKHEGMD UN WHRZ Q HWHWYK. FHWH JWARQUWRK XU JXPHQW ZDV
DGGUHVVHG DERYH $SSOLFDQW KHWHHODGGUHVVHVY WKHVH DOOH.

$ (YHQ LI $SSOLFDQW NQHZ RI XVH E\UWXKLIRLE/IS06 WV ILIBWH QFAKL BIR 1
SURYH $SSOLFDQW GRHV QRW KDYDWRR G \WRB @ERYRHWAWI WK

'HVSLWH 2SSRVHUTV FRQWLQXHG DYMUFAMLRQY WKIEKW \2 $RRWH t
2SSRVHUTV FLWHG WHVWLPRQ\ GKRéWR Q R HH X WD RO LW K HWOKDDUMN S SDOQ
HQWLW\ SULRU WRRJ WKKH.\D SS @ EFHEWRWYR 2S8R WHWBHDOOHJIJHG XVH

ZHEVLWH ZDV LQFRDVYVORHBW. GCHRGW B/RKDOG SISO FEHHQ DZDUH R
XVH Rl WKH ODUN LQ LWV WUDGHVWKRZKSURKLOB SRHWMMWHV: LWKSBMMS
DQ\ HYLGHQFH WKDRN ¥$ R DEDH) WLMUXHES U LBQIIDF\EDY QRW IDPLOLDLU
&KDUOHVWRQ)XQ)LVKLQJ FRP RU &KDUWOBHU WRIB® X8 HAWRRUGER KE
JHQQR $II ([ % 6FULEQHU 'HS K UHVSHFW WIRQ&DRIGMDSSHU $
DQG *HHFKHH *LUO 7IRORIVHG SBRYWURBDRWRQ WKOHMPRQVOFULEQHU Z

WKHLU XVH RI WKH SKUDVH 3&KDUOHVWRQ +DUERU 7RXUV" DW WKH
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Rl VXFK XVH SULRU WR WKH DSSOLFDWLRQ
%XW HYHQ DVVXPLQJ $SSOLFDQW ZDN @ RRWH PRILQX\FIXL ® VIHR RPSE

HIFOXVLYLW\ LQ LWV ULJKWV LQ WKH_ODUN LQ RUGHU WR DYRLG DI

RI :LVFROVLQ %YRDUGIR34SBIHQWYV 77$%% WUDGHPDUN RZQHU 3LV

UHTXLUHG WR DFW LPPHGLDWHO\ Y DIMRVIVYRY BUD BROGILE)A\ RIQD & ID(

:DOOSDSHU 0IUV /WG ) G DW\FHHR W L @K LEXDL.GAHOGS & WD WOH ¥ H 1D\
8634 B &L VHH DOVR 3GIXERNQEBEHWY\ ¥XEO J ,QF
6 ' 1 < VDR O/KWHHL V 2 UDIQGIR Q PMQW®R WRB\IBKEXUH FDXV

WKH PDUN WR ORVH DOO WUDGHPDUUNDWWHRPDUN\D QBRI 8Q1+D U OFRMII

t DW 7 KHKDHW H 2 D WM W E D WHRK F WIHWW HBHIVQ ® XW R1 WKH
&KDUOHVWRQ DUHD 8QGLVSXWHG )DRW 1&+$5/(FPDALKDESGH X¥HG WK E
7285 RU WKH ODUN LQ OLPLWHG DQG ®RBYPOROWZ B VWV R G ON K K LW KZH/E
FDXVHG WKH 0D UQLWME DRVHH DWD WRIWDH HHPDHUQN L I 7KSSUH.FDQW ZDV D
XVH D GHFLVLRQ QRW WR SXUVXHHLRDWMQIHW A R WOGF @/R W QPR Q ¥IMLY
DEDQGRQPHQW RI DOO ULJKWV LQ WKH ODUN
% 7UDGHPDUN QRWIXAEHW® WHRQRWRIUGI DEDQGRQPHQW
‘KHWKHU RU QRW $SSOLFDQJWRUVHE WUDHHHPYDIUQNWQ R R/ LZFKHHAW K H
JHQHULF 7UDG H PDRNWKREGL AR B U R GHUARD/LIG HR RMULEBNVWIRWWMKH S X
DVVHUWLQJ WUDGHPDUN ULJKWV WR\D GPW VP DRXGIDWRRID WNH EKXK®Y 1 RX
PDUNYV 86 & * +RZHYHU VLQX6EDAS SRWVHRI RUK®\ EMHUID QRWHD
VLPLODU ODUN DIVWHURI V$ SEHFLOFFDH VAN [DSSSHIDLFW WORQU WKDW 2SSR
QRWLFH RI $SSOLFDQW IV WUDGHP D OM WD OKW\Q BHIR UH) 2 SRV RU EK
XVH Rl WUDGHPDUN QRWLFHV ZRX®&8HOW P EMLRQUHOHYDQW LQ DQ
& $SSOLFDQW GLG QRW XVH WKH ODUN LQ D JHQHULF PDQQHU
2SSRVHU DOVR DPD@WHXVW & DWK $SBIDYMN LR VK IGHY PQIGS FLWHV V

$SSOLFDQWYTV DGHNWHWUWKWLRLUWHG -HFOPSOHYV DFWXDOO\ VKRZ $SSOL

Yl 1, 728 B D
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CHARLESTQp; )

'T
CHARLESTON

ZRUG PDUN DQG SD U™ rsorrovs®; H V{IAREOR TOURN V DQGVHPHQWYV L

$SSOLFDQW UHIHBM UNWR AMMRP B HRMFLULEBRUW YIRAWUWDWR WD SHMUERU 7RXUV’
ZK\ $SSOLFDQW DBUMKIE Z\RRJ GV \FF O DE B$ IR IXAD/W LRQL WE XW WKLV GF
GHPRQVWUDWH WKDW WKH ODUN GQDIGW WY UWV) MWILLWQH WA DIWHIH- @KWL B O V7
ODUN LQ WKH SKUDVH XX435/78886 83%5(6(176 " LQGLFDWLQJ WKDW Wtk
WR LGHQWLI\ WKH VRXUFH RI WKH 6MHRNQRHAVHG/I28V WKDW3I3®LFDQ
3$ &KDUOHVWRQ +DWERW REHNUWLENWRRBOQRIOWIURFPFHLYHG OLPLWH
8QGLVSXWHG )DFW 1R 2QH SRP\LWYILAD H KWHDWHRHU LLERWPL YWHH @ VMH ORU \D
WKH PRUH WKDQ H[DPSOHV RI $SIS@OQWXID QRN H\Q WVW RR F RVIKSHO GIDVUHND &
$SSOLFDQWITV ULIJKWV WR WKH 0DB8BERVHWXG RWKRWP D WIS R DW \2 & & R/
WKDW WKH ODUN LV JHQHULF DQG DFWXDOO\ UHLQIRUFH $SSOLFD(
GLVWLQFWLYHQHVYV
&ROFOXVLRQ

2SSRVHU KDV IDLOHG WR GHPRQVWXMNWHY VK DMWR VWIOMUH) DVG  IDF
2SSRVHUYV IDYRU DQG WKDW LW LRIHXD¥LWQOHGWNVR IBSRVIHPH W VDY R
WKDW WKH ODUN XQBEVSXWHGOLKENRIFRMV2EISRN MY KEIHV QRW UHEXW
$SSOLFDQWYIV FOOOP RIFOXEVLWBD @W EDRB QWKIHQRKRAVDLDGHUDEOH RWKF
$SSOLFDQW KDV VXEPLWWHG GHPRQ\WWZB BRYH W KB R QGEDN \HF MIDELX
ODUN LV JHQHULF HHF QRWH PLSSRE HRY KSHRYFIHGHBIDQGLQJ SXEOLF S
WKH ODUN 7KLUG 2SSRVHU KDV QRWSKWW DB DO IK\DKVH BEHW K DINE WEE RAY
JHQHULFQHVYVY EHFDXVH LW KDVQWHW IHV¥ BEOW K R WG$ W E&EO MWF MKW OVIRU
WDNH DFWLRQV ZKMW K ERREHFR FBXWQHULF $FFRUGLQJO\ 2SSRVHU
-XGIJPHQW PXVW EH GHQLHG

ORUHRYHU JLYHQ WKH H[WUDRUGLIQ®Q BURDNEK HRG HENAL BFHIRAHH BL
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WKDQ VLPSO\ GHQ\LQJ 2SSRVHUYV O0RWIERQ@ WR VY XEPARDW W-KDBBN PHA KNV
JUDQW VXPPDU\ MXOGFDHQWSIRWYEDPW WR )HG 5 &LY_ 3 I DQC

9LVD ,QW O 6HUY $VV QY /LIH &RG#%6\V JUDCBWLQJ SDUWLDO VX

MXGIJPHQW WR QRQ PRYDQW DSSOLFDOWEWHRIXPMIMWWKHDAB FHRIW R

DEDQGRQPHQW QROMRXMNHDOA®WIBRO®DO 8#4DOQN Y &DQDGLDQ ,PSHULD

8634 77%$% T¥SBRWHHEQ DQG WKH UHFRUG GHPRQVWUDWF
DEOH WR FDUU\ LWV EXUGHQV DW GVEILW B G B-HYFA.DOH/GF BISBRU H 8 PR PHRY
LV HQWLWOHG WR WHBHLX QG DWWSLRDH G7HXNVG HQ FH SSHPARLADW WD MWAH W KM

ROH HQWLWOHG WR MXGJPHQW DV D PDWWHU RI ODZ

5HVSHFWIXOO\ VXEPLWWHG

)(112 /$:),50 [I&

\ (ZD®Q RH %
(GZDUG 7 )HQQR
&KULVWLQD % +XPSKULHV
&KXUFK 6WUHHW 6XLWH
KDBMWRD 6RAN & DIRID &
K 3
3] )
(PDLO  HIHQOR#IHQQRODZ FRP
FKXPSKULHV#IHQQRODZ FRP

-XO 77251(<6)25 $33/ ,&$17 $
&KDUBMRQ 6RXK & DIRICD 2850%$1%$*(0(176(592&(6 ,1&
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&(57.).&$7( 2) 6(59,&(

, KHUHE\ FHUWLI\ WKDW D Bvié&f ¥ iReERiS& tR Oppbkdis MdtibH thRIu@dhary
JudgmentZDV VHUYHG RQ FRXQVWRLNR U WK SODEFRWHRGLQJ WKH VDPH E\
FODVV PDLO SRVWDJH SUHSDLG DQG E\ HOHFWURQLF PDLO WR

3KLOLS 6XPPD
S5HEHFD +DUDVLPRZLF]
3$56216 6800%

UL[KDP +LOO $YHQXH 6XLWH
&KDUORWWH 1RUWK &DUROLQD
SVXPPD#SDUVRQVVXPPD FRP
UHEHFD#SDUVRQVVXPPD FRP

(GZDUG 7 )JHQOQOR
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

SPIRITLINE CRUISES, LLC,
Opposition No. 91224000
Opposer,

'
Mark: CHARLESTON HARBOR TOURS
TOUR MANAGEMENT Serial No.: 86334681

SERVICES, INC,,

Applicant.

DECLARATION OF ROBERT SCRIBNER

L, Robert Scribner, pursuant to 28 U.S.C. § 1746, declare as follows:

1. T'am managing member of The Kent Group, LLC and president of Tour Management
Service, Inc. (“Applicant™).

2. [ have personal knowledge of the matters contained in this Affidavit unless alleged on
information and belief.

3. On February 26, 2003, The Kent Group LLC, purchased and was assigned the assets of
Charleston Harbor Tours, LLC, including all rights to the mark CHARLESTON HARBOR TOURS (the
“Mark™) and signs/banners, posters, prints, letterhead and advertising materials bearing the Mark.
Attached as Exhibit A (TOU00596-601) hereto is a true and correct copy of the Bill of Sale and
Assignment recording that transfer.

4. Immediately after that assignment, The Kent Group, LLC began using the Mark in
connection with the following services: arranging of travel tours and cruises; boat transport; conducting
boat charters; conducting power boat charters; conducting sightseeing travel tours by boat; conducting
sightseeing travel tours for others; travel tour conducting; travel tour guide services; and vacht and boat
charter services (collectively, the “Services). Specifically, The Kent Group, LLC was advertising, selling

tickets, and displaying banners/signage — all under the Mark — prior to March 1, 2003.
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5 On December 10, 2010, The Kent Group, LLC assigned all of its assets and rights to the
Mark to Applicant effective in the tax year 2011. Attached as Exhibit B (TOU00710) hereto is a true and
correct copy of the Assignment recording that transfer.

6. Applicant is known as and does business under the name “Charleston Harbor Tours.”

7. From January 1, 2011 through the present, Applicant has used the Mark (CHARLESTON
HARBOR TQURS) in connection with the Services.

8 The Kent Group, LLC and Applicant promoted the Mark in hundreds, if not thousands, of
advertisements and marketing materials between 2003 and the present. Applicant has produced more
than 250 examples showing how it has used the Mark during discovery in this matter.

9; From 2003 through 2015, The Kent Group, LLC and/or Applicant promoted the Mark in
or through at least the following publications, websites, broadcasts or other marketing materials which
were visible or available to consumers:

1) 101 Things to Do;

2) ABCNewsd4/WCIVTV;
3) Rack cards and brochures;
4) Apex Broadcasting;

5) Best Read Guide;

6) Big Fat Coupon Book;

7) Bing;

8) Borrowed & Blue;

9) Canadian Auto Association;
1() Charleston City Paper;

11) Charleston Classic;

12) CharlestonHarborTours.com;

13) Charleston Hotel and Resort Television;
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14) Charleston Hoteliers Network;

15) Charleston Regional Business Journal;

16) Charleston Riverdogs;

17) Charleston Style and Design;

18) Charleston Weddings Magazine;

19) Charleston Area Convention and Visitors Bureau, including the CVB Meeting Planning
Guide, Official Visitors’ Guide, website. and Wedding Guide;

20) Discover Charleston;

21) Discovery Map;

22} Evolve Productions;

23) Facebook;

24) Florida Motor Assaciation;

25) Fox 24 Television;

26) Gateway Magazine;

27) Google:

28) Goose Creek Football;

29) iHeartMedia;

30) Intown.com;

31) Hotel Guest Directory;

32) Key to Charleston Magazine,

33) King Street Marketing Group;

34) Little Black Book;

35) LM Communication Bridge 105.5 Radio;

36) Lowcountry Sun:

37) Monster Marketing;
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38) My TV Charleston WCIV;

39) Myrtle Beach Area Chamber / CVB:
40) Myrtle Beach Guide;

41) MyWedding.com;

42) North Myrtle Beach Chamber;

43) Official Guides;

44) Pawley’s Island Realty;

45) Professional Printers;

46) Race to Savings;

47) Race Week;

48) Rainbow Row Cards;

49) Signage (Sign Design);

50) South Carolina BnB Directory:

51) Skirt! & Where Magazines;

52) Southeast Publications — Map Guide;
53) Strand Media Gateway Map and Magazine;
54) Tourist Pak;

53) Traveler Magazine and Map;

56) Traveler of Charleston Mobile Application;
57) TravelerofCharleston.com

58) Applicant’s uniforms for employees;
59) Waccamaw Publishers;

60) Wedding Pages at TheKnot.com;

61) Weddingwire.com;

62) Weddings Unveiled;
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63) Weddings With Style;

64) Welcome to Charleston;

65) Write Stuff Communications / Big Fly;
66) Wonderful Wedding;

67) Yelp.com; and

68) Zvents.

10. In 2016, I prepared a summary of Applicant’s and The Kent Group, LLC’s advertising
expenditures and sales in connection with the Mark from 2003 through 2015. Attached as Exhibit
€ (TOU00604) hereto is a true and correct copy of that summary.

11. In late January 2017, Drew Yochum (Director of Sales and Marketing for Applicant) and I
prepared an updated and more detailed summary estimating advertising and marketing
expenditures in connection with the Mark from 2010 through 2015 based on Quickbooks reports
that we generated at that time. We also included in that summary our estimate of consumer
impressions for those advertisements and marketing efforts based on our knowledge of the
publications and information provided by the publishers. Attached as Exhibit D (TOU00711)
hereto is a true and correct copy of that summary.

12. Based on my review of The Kent Group, LLC’s accounting business records, its estimated
expenditures in promoting the Mark from 2003 to 2010 were approximately:

1) in 2003;

2)

in 2004
3) in 2005
4) in 2006;
5) in 2007;
6) in 2008;

7 in 20609; and
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13. Based on my review of Applicant’s accounting business records, Applicant’s estimated

expenditures in promoting the Mark from 2011 to 2015 were approximately:

1) in 2011;
2) in 2012;
3) in 2013;
4) in 2014; and
5) in 2015,

14. Based on information provided by various marketing/advertising sources and Applicant’s own

experience, consumer impressions created by the above expenditures from 2010 to 2015, not

including visits to Applicant’s website at CharlestonHarborTours.com, were approximately:

1) in 2010;
2) in 2011;
3) in 2012;
4 in 2013;
5) in 2014; and
6) in 2015.

L5. Based on my review of The Kent Group, LLC’s accounting business records, its gross sales in

connection with the Mark from 2003 to 2010 were approximately:
)
2)

in 2003,
in 2004;
3) in 2005;
4) in 2006;
5) in 2007;

6) in 2008;
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7) in 2009; and

8) in 2010.
16. Based on my review of Applicant’s accounting business records, its gross sales in connection
with the Mark from 2011 to 2015 were approximately:
1) in2011;
2)
3)

4)

in 2012;
in 2013;

in 2014; and

5) in 2015.

17. Applicant provides services to an average of approximately 9.000 passengers each month during
peak tourist season.

18. Applicant offers daily harbor tours on the Carolina Belle, a 300-passenger vessel. The Carolina
Belle conducts between 2 and 5 tours daily, except in January and early February.

19. In addition to daily tours, Applicant also offers charters and special events on the Carolina Belle
(which can accommodate up to 250 passengers in a charter configuration) and the Carolina
Cueen, a 400-passenger vessel.

20. AquaSafaris has a 100-passenger catamaran sailboat and offers private charters and special
events.

21. Sandlapper Water Tours advertises that it provides nature tours, ghost tours, sunset cruises,
history tours, and private charters on a 49-passenger catamaran.

22. Geechee Girl Charters advertises that it provides private charters, parties and special events on a
6-passenger boat.

23. I was not familiar with Charleston Fun Fishing prior to my deposition in this matter on November

9, 2016. Since that time I have visited the website at charlestonfunfishing.com and it appears that
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they offer services under the mark YATES SEA CHARTERS. Yates Sea Charters advertises
offshore fishing charters and custom tours on 6-passenger (or less) vessels.

24. 1 was not familiar with Charleston Paddle Board Co. prior to my deposition in this matter on
November 9, 2016. Since that time I have visited their website at charlestonpaddleboardco.com
and was unable to find any use of that phrase or of “CHARLESTON HARBOR TOURS,” — only
the phrase “Harbor Tour.” Charleston Paddle Board Co. advertises that it offers stand up paddie
board rentals, lessons and excursions.

25. Based on the advertised sizes of their boats and the number of tours offered, the companies
discussed above provide services to a significantly smaller number of consumers than Applicant.

26. Furthermore, the companies discussed above do not all compete with Applicant’s services,
because upon information and belief, the consumer who is interested in paddling around the
Charleston waterways on a stand-up paddleboard excursion is not necessarily the same consumer
who is interested in taking a primarily historically-themed tour on a large boat. Similarly, upon
information and belief, those looking to charter a 300-400 person vessel are not the same market
as consumers looking to charter an 8-10 person vessel.

27. Based on my research, there are at least more than 70 different water-based charter or tour service
companies in the Charleston area, and possibly as many as 100.

28. Based upon my knowledge of the water-based charter or tour services industry in Charleston,
Applicant and Opposer are the two largest such companies by a significant margin.

29. The coupon attached to Opposer’s Motion for Summary Judgment and identified as TOU00012
was distributed by Bubba Gump Shrimp Co. as part of a cross-promotion that The Kent Group,
LLC did with that restaurant in 2007. To the best of my recollection, The Kent Group, LLC was
only involved in that cross-promotion during 2007, and this is confirmed by the coupon itself

which reflects that it expired on November 25, 2007,
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I declare under penalty of perjury under the laws of the United States of America that the

foregoing is true and correct.

Executed on: July dz » 2017

fMMA

ROBERT SCRIBNER
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

SPIRITLINE CRUISES, LLC,
Opposition No. 91224000
Opposer,

%,
Mark: CHARLESTON HARBOR TOURS
TOUR MANAGEMENT Serial No.: 86334681

SERVICES, INC.,

Applicant.

AFFIDAVIT OF EDWARD FENNO

Personally appeared before me, Edward Fenno, who being duly sworn deposes and says as

follows:
1. [ am the attorney for Tour Management Services, Inc.
2. [ have personal knowledge of the matters contained in this Affidavit unless alleged

on information and belief.

3 Attached as Exhibit A hereto is a true and correct copy of selected relevant pages
of the Responses of Applicant to Opposer’s First Set of Interrogatories to Applicant.

4. Attached as Exhibit B hereto is a true and correct copy of selected relevant pages
of the transcript of the deposition of Robert Scribner on November 9, 2016 in the present case.

5. Attached as Exhibit C hereto is a true and correct copy of selected relevant pages
of the transcript of the deposition of Joyce Lowe, Opposer’s former Director of Sales, on
November 21, 2016 in the present case.

6. Attached as Exhibit D hereto is a true and correct copy of selected relevant pages

of the transcript of the deposition of Opposer pursuant to Fed. R. Civ. P. 30(b)(6) with designee
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William Richard Mosteller on November 28, 2016 in the present case.

7. Attached as Exhibit E hereto is a true and correct copy of selected pages of the
deposition of Opposer pursuant the Fed. R. Civ. P. 30(b)(6) with William Richard Mosteller on
November 18, 2016 in the present case.

8. Attached as Exhibit F hereto is a true and correct copy of selected pages of the
transcript of the deposition of Tan Harris, on November 10, 2016 in the present case, along with

relevant exhibits.

FURTHER AFFIANT SAYETH NAUGHT.

Edward Fenno 7

Sworn to and subscribed before me

9 &

this day of July, 2017

l_/ 4] ; o 4 r! = }
[4_._«{_’ sy / // e W eméll’:-"(-fi’v‘r
Notary Publi¢ for South Carolina

My Commission expires: e, T 2.0 22~
i
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Page 1

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

SPIRITLINE CRUISES, LLC, )
)
Opposer, ) Case No.:
) 4:07-CV-2625-PMD
-versus- )

)
TOUR MANAGEMENT SERVICES, )
INC., )

)
Applicant. )

THE DEPOSITION OF ROBERT SCRIBNER was take
as a witness on behalf of the Opposer, pursuant to
Federal Rules of Civil Procedure, at 9:00 a.m. on
Wednesday, the 9th day of November 2016, at the
offices of Haynsworth Sinkler & Boyd, 134 Meeting
Street, Suite 300, in the City of Charleston, State
of South Carolina, before Janice O. Darby,
Registered Professional Reporter and Notary Public
in and for the State of South Carolina.

Janice Ohlendorf Darby, RPR
(843) 814-7666 jodarby@comcast.net
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ROBERT SCRIBNER
having been first duly sworn, was called as a
witness herein and was examined and testified
follows:

EXAMINATION
BY MR. SUMMA:

Q  Mr. Scribner, my name is Phil Summa.
Philip formally, but | go by Phil. I work in
Charlotte, North Carolina. I'm down here
representing Spiritline Cruises in the trademar
opposition.

Have you ever been deposed before?

A Yes.

Q Would you tell me about the occasion?
Can you give me a date?

A What's the relevance? It has nothing t
do with this.

MR. FENNO: Go ahead.

A Been deposed a couple of times in the
early and mid 2000s.
BY MR. SUMMA:

Q What was the subject matter of the
disputes?

as

L)

=)

A It was a business that | was CEO of ar

d

1 (Pages 1to 4)
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Page 81 Page 83

1 Q And | think -- Did you give me a street 1 Q For that interval?

2 there? 2 A Correct.

3 A Inspection Street. 3 Q And likewise, where | see three or two,

4 Q Do any other boats leave from there? 4 that's the number of tours you give during those

5 Tour boats. Excuse me. 5 time intervals?

6 A Yes. There's a company that's called 6 A  Correct.

7 Sandlapper that does eco tours that operates out of 7 Q Would I be correct from this that there'

8 there. And there's a charter sailboat that operate 8 no tours earlier than -- or were no tours earlier

9 out of there called Prevailing Winds. 9 than February 12, 2016?
10 Q Do you know who owns Prevailing Winds? 10 A Not necessarily.
11 A Yes. Agentleman by the name of Brian | 11 Q Ifthere were tours that the public doul
12 Hoepker, H-o0-e-p-k-e-r, | believe. 12 take earlier than February 12th, are they advdrtis
13 Q Does Prevailing Winds give a Charlestor) 13 anywhere on this rack card, Exhibit 52?
14 Harbor tour? 14 A No. Those usually come in through eithe
15 A It's asailboat. They take people out 15 telephone or internet inquiry, and they would Lie 4e
16 for relaxing sail tours, as far as | know. 16 up as a special tour outside this schedule.
17 Q Iftheyleave from the Charleston 17 Q Sowhydoes Tour Management Services
18 Maritime Center, do they go someplace other than 18 offer, | guess for lack of a better word, publicly
19 Charleston Harbor? 19 regular scheduled tours starting on February 12th
20 MR. FENNO: Lacks foundation. Gall | 20 but only special tours earlier than February 12th7j
21 for speculation. 21 A Consumer availability.
22 A ldon't know. They are a sailboat. 22 Q There's fewer customers in January?
23 BY MR. SUMMA: 23 A Correct.
24 Q To what extent do sailboats go someplage 24 And just to correct something you said,
25 different than your vessels? 25 you said Tour Management Services. We don't do

Page 82 Page 84

1 MR. FENNO: Calls for speculation. 1 business as Tour Management Services. We do

2 A | have noidea. 2 business as Charleston Harbor Tours. That's our

3 BY MR. SUMMA: 3 brand. That's what we advertise as. That's what

4 Q Let me ask it this way. Are you aware of 4 the consumer knows us as. So Tour Management

5 any limitation why a sailboat couldn't sail where 5 Services is an administrative company only. The

6 the Carolina Belle motors? Is that a good way to 6 brand and the business is done as Charleston Harbgr

7 put it? 7 Tours.

8 A Charleston Harbor is a U.S. Coast Guard 8 Q lunderstand that, but your application

9 regulated waterway. And vessels of any size, type 9 for registration is in the name of Tour Management
10 and description are free to go wherever they would 10 Services.
11 like. So there are no restrictions. 11 A That s correct. But you referencedrTou
12 Q Ithink on some of these -- Let's go back | 12 Management Services offering the tours. I'm just
13 to -- If you go back to Exhibit 52, which | think is 13 correcting you so for the record we understand that
14 under your glasses case there, look on what | think 14 we do business as Charleston Harbor Tours.
15 you identified as the back, you have the 2016 harborl5 Q So Tour Management Services doesn't give
16 tour schedule? 16 tours?
17 A Yes. 17 A  Tour Management Services is a marketer
18 Q Ifl goto the week of April 11th through 18 and administrative company. Charleston Harbor Souf
19 August -- excuse me, the interval from April 11th 19 is the brand under which the consumer knows us andl
20 through August 7th, | see four checkmarks. Do yau 20 takes tours. Just correcting your misuse and
21 see where I'm referring? 21 characterization of Tour Management Services.
22 A Yes. 22 Q So Tour Management Services owns the
23 Q Does that mean that you give four daily 23 brands, as you call them?
24 tours? 24 A That's correct.
25 A Correct. 25 Q And allows some other entity to use them

Janice Ohlendorf Darby, RPR
(843) 814-7666 jodarby@comcast.net
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Page 129 Page 131
1 Q Based on that information, you weré stil 1 you testified to a number of things; that you sort
2 willing to say that, based on the information those 2 of worked 40 percent in the tour industry until --
3 people told you, your use was substantially 3 from 2003 to 2010, and then you directed your ful
4 exclusive? 4 attention to Tour Management Services/Charlestgn
5 A Yes. 5 Harbor Tours starting in 2010?
6 Q Butyou haven't been on his tour. So yo 6 A Okay.
7 don't really know whether you were using Charlestonp 7 Q Isfull attention -- is that a fair --
8 Harbor Tours substantially exclusively in 2010 -- 8 Understanding that human beings have a range ¢f
9 MR. FENNO: Calls for a legal 9 interests and | don't expect you to go home at nigpt
10 conclusion, among other things. 10 and stress out over the business every last minuteg.
11 MR. SUMMA: No, it calls for him to 11 A You're making an assumption there on ydur
12 explain why he used the words "substantially 12 part.
13 exclusive" if he has never been on the boat. 13 Q Again, 2010 is a breaking point that you
14 A It's a small industry and a small harbor 14 identified --
15 He goes out there doing his dolphin watches and 15 A 2010 is not a breaking point. You asked
16 purports them to be a harbor tour. He doesnatdo | 16 me what other activity | did. And I told you that |
17 narrated harbor tour. He does not do what we doin| 17 had another position and was doing other things.
18 any shape, form or manner. 18 I bought this business in February of
19 But what he does do is try to capitalize 19 2003 and put my full and substantive efforts behind
20 on our marketing strength by using the descriptive 20 growing this business since 2003. The fact | had
21 words similar to what we use and doing itinsucha | 21 another enterprise or sat on a board of directors d
22 way to capture consumers to his website to try to 22 went to other meetings bears little to no relevance
23 book tickets. 23 except in your mind, | guess.
24 BY MR. SUMMA: 24 Q Butyou've never heard of these guys
25 Q So he's trying to do things on the web 25 using the phrase Charleston Harbor Tours in 201P
Page 130 Page 132
1 that would draw passengers that would normally come 1 A Whywould I? They are a fishing company
2 to you? 2 Q Well, maybe you would because they are
3 A Correct. 3 using what you claim is your brand?
4 Q And you didn't ask him to stop? 4 A They are using that in a headline. They
5 A 1did not ask him to stop. 5 are doing the same thing that others in the harbor
6 (Exhibit No. 57 marked for 6 are doing. They are trying to use that as key svord
7 identification.) 7 to assist them in a search to bring people to their
8 BY MR. SUMMA: 8 website.
9 Q I've shown you Exhibit 57, which on its 9 Q Ifyou were a boat owner on the
10 face is a web page selected by the internet archive 10 Charleston harbor and you gave tours, what would y(
11 Wayback Machine from May 25, 2012. You've teslifie 11 suggest that you tell people to use?
12 that you're familiar with the internet archive and 12 MR. FENNO: Obijection. Speculation
13 what it generally does. Are you familiar with 13 A Yeah, it's speculation. Spiritline
14 CharlestonFunFishing.com? 14 Harbor Tour?
15 A No. 15 BY MR. SUMMA:
16 Q Do you notice that they do say Charfesto 16 Q How would the public know where
17 Harbor Tours in large, bold letters as part of the 17 Spiritline gives tours?
18 description of what they sell? 18 A You would have to ask them or go onto
19 A |seeitas aheadline, yeah. 19 their website and look.
20 Q Soin 2012, which would be about two 20 Q Isthat a puzzle to you as to where they
21 years into your time beginning with full effort or 21 operate, Spiritline operates?
22 full emphasis -- I'll defer to whatever terminology 22 A It's not a puzzle to me. You asked me
23 you want to use again -- 23 how would the customer know, not how | would know{.
24 A What do you mean "full emphasis"? 24 Q How would Spiritline tell the customer?
25 Q Well, you have been telling me -- | thin 25 A They have writing techniques. They use

Janice Ohlendorf Darby, RPR
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Page 141 Page 143
1 me, in recent times and trying to capitalize on the 1 Q Theygo to Ft. Sumter, Ft. Moultrie and
2 brand that we've built. 2 Castle Pinckney. Do you agree?
3 Q I've shown you back to 2010. We codd b 3 A I'mreading the same thing you're
4 here for hours if | -- 4 reading. If that's what you're assuming ...
5 A When did | put the application in? '14? 5 Q You just testified with respect to Aqua
6 Q But you've testified with your 2(f) that 6 Safari that you know what all of these guys do bagd
7 you basically are testifying for a five year 7 on sources and --
8 interval. 8 A You asked me if | knew them, and | said |
9 A Right. And what | just told you is that 9 didn't know them.
10 what they have -- what all of them have done is 10 Q These guys you don't?
11 inconsequential and small. It's not significant. 11 A No.
12 Q And that's because of your personal 12 Q Soyou wouldn't have the same informatign
13 knowledge of their sales and advertising? 13 on these guys?
14 A It's my personal knowledge of their 14 A | have nothing to say.
15 business size and where they derive their business | 15 Q Soyou don't know what they do?
16 from. 16 A I'mreading stand-up paddleboarding and
17 Q Where do you obtain your personal 17 surf tour packages in Charleston, South Carolina,
18 knowledge of the business size and where they get | 18 And I'm seeing an aerial view of Ft. Sumter that I
19 their business? 19 assuming is not from a paddleboard.
20 A By understanding the marketplace and 20 Q Would it be your assumption that they arg
21 understanding the players, understanding where they 21 trying to trade off on what you claim are your
22 purchase things, how they purchase things, how much 22 branding efforts by putting Charleston Harbor Tou
23 they spend on things through common vendors. 23 on their web page?
24 Several different sources. 24 A Yes.
25 Q So people tell you things from which you 25 Q So people that give stand-up paddleboard
Page 142 Page 144
1 draw your conclusion that these four or five uses 1 tours are trying to take business from you in the
2 that you say are trading off on your brand are 2 same way that the booze cruise guys are trying to
3 insubstantial? 3 take business from you?
4 A Correct. 4 A Ican'tanswer that. | don't know
5 Q Soyou've never ridden the Sandlapper? 5 whether they are trying to trade on this name, they
6 A No. 6 are trying to use it as part of search engine
7 Q Have you ever ridden Aqua Safari? 7 optimization. It looks like they've cut and pasted
8 A No. 8 an aerial view of Ft. Sumter from some aerial
9 Q Ever been on Charleston Fun Fishing? 9 photography that appears in our brochures.
10 A No. 10 Q Isthat your photograph?
11 Q Ever been on Geechee Girl? 11 A ldon't know. Itlooks like it is.
12 A No. 12 We've had some photographs commissioned from 4
13 (Exhibit No. 60 marked for 13 airplane. I'd have to talk to our graphics people
14 identification.) 14 to find out, but it looks pretty similar to it.
15 BY MR. SUMMA: 15 Q I'mnot sure | can help you on that one.
16 Q Exhibit 60 is an internet archive Waybac 16 So these guys are just sort of a wild
17 Machine capture dated February 28, 2015, for a 17 card as far as your personal knowledge is concerne
18 company called CharlestonPaddleboardCompany.com18 A So they do a two-hour harbor tour.
19 Are you familiar with them? 19 Q Oh, so you do know what they do?
20 A No. 20 A I'mreading off of this. So they do a
21 Q Do you see that they do offer a 21 two-hour tour.
22 Charleston Harbor Tour? 22 Q Other than what this says on its face,
23 A Yes, I do. 23 what do you know about these guys?
24 Q Capital C, capital H, capital T? 24 A | don't know anything about them. But
25 A  Yeah. 25 what | do now is a paddleboard is a one-up, aed I'v
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24

Tours.

Q. In 2003, did you hear that the assets
of that company were sold to another company?

A. Yes.

Q. And were you aware of who owned that
company?

A. Not right away.

Q. Did you later find out who owned that
company?

A. Yeah, Bob Scribner, but | don't recall
if he always -- he was the original purchaser.
doesn't matter. I'm just thinking.

Q. Did you know that there was another
purchaser?

A. It's really vague in my mind.

Q. Now, how do you refer to the company
owned by Bob Scribner?

A. Charleston Harbor Tours.

Q. So when did you first hear of the
company that you refer to as Charleston Harbor
Tours?

A. As it is now? Well, it's been -- when
did he purchase the company?

Q. | can't --

A. Oh, you can't answer that? Whenever

AlW[IR| A WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page 24
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Q. And you testified that SpiritLine
first used the phrase "Charleston Harbor tour" in
its marketing or advertising in 1990. Is that
correct?

A. | can't recall.

Q. When did SpiritLine first learn that
Charleston Harbor Tours was using the phrase
"Charleston Harbor tours" in connection with its
services?

A. Well, | knew that that was the name of
the company back in two thousand -- certainly by
2004. Ican't-- | mean, | can't remember the
exact date, but for many years.

Q. And when did SpiritLine first learn
that Charleston Harbor Tours was asserting
trademark rights to the phrase "Charleston Harbor
tours"?

A. That was in the -- we were informed in
July of 2014.

Q. And that was the time that you became
aware of the application that Tour Management
Services, doing business as Charleston Harbor
Tours, had filed?

A. Yes.

Q. So after you've done your additional

153
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vague in this context.

THE WITNESS: | believe the answer to
that question is it was displayed in trade show
materials used at ABA/NTA/Travel South to travel
professionals, and it was used on the Internet.

BY MS. HUMPHRIES:

Q. Would you please walk me through the
different versions of the Website, the
different -- you had one that was put together by
Chart Group. Can we start at the beginning and go
through these?

A. Well, the original Website | believe
was put together by ASA in the late '90s, and
there was a redo by Open Vision in the 2003/2004
frame, then there was a redo by Brandon
Advertising, | believe that's in the 2007 time
frame, and then The Chart Group, and | think that
is around the 2012/'13 time frame.

Q. Now, did the ASA version of the
Website use the phrase "Charleston Harbor tours"?

A. No.

Q. Did it use the phrase "Charleston
Harbor tour"?

A. I'll be honest, I did not review that

Website for this.

155
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Q. We did look at copies of it during the 190
last --

A. We did, we did, | know, but | didn't
go back and reexamine.

Q. Did the Open Vision version of the
Website use the phrase "Charleston Harbor tours"?

A. No. It used "Charleston Harbor tour."

Q. And did the Brandon Advertising page
from approximately 2007 use the phrase "Charleston
Harbor tours"?

A. It used "Charleston Harbor tour."

Q. So the first three versions of the
Website didn't use the phrase "Charleston Harbor
tours,"” did they?

A. Not that | recall.

Q. So that gets us up to 2012/2013 with
The Chart Group. Did that Website use the phrase
"Charleston Harbor tours"?

A. I'm not certain.

Q. This is Exhibit 111. It's already
been marked. Is the Website reflected in
Exhibit 111, The Chart Group Website that you're
referring to?

A. | believe it is.

Q. As of June 21st, 2013, did the Website

AlW[IR| A WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page 156
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use the phrase "Charleston Harbor tours"? w7

A. It uses "Charleston sightseeing harbor
tours."

Q. So it doesn't use the phrase
"Charleston Harbor tour," does it?

A. No.

Q. Does it use the phrase "Charleston
Harbor tour"?

A. No.

Q. Turning to the second page --

MR. SUMMA: Just for the record, we're

talking about the Exhibit 111, not quote-unquote
the Webpage.
BY MS. HUMPHRIES:

Q. Turning to the second page of
Exhibit 111, SLC524, do you recognize this?

A. Yes.

Q. And what date is --

A. October 2014.

Q. And does this version of the Webpage
use the phrase "Charleston Harbor tours"?

A. Yes.

Q. So this is after you learned that
Charleston Harbor Tours was asserting rights to
the phrase "Charleston Harbor tours," right?

AlW[IR| A WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page 157

scheduledepo.com




© 00 N oo o B~ w N P

N N N N NN P P P R R PR R R
g B W N P O © 0 N O O M W N P O

Spiritline Cruises, LLC v
Tour Management Services, Inc.

Rick Mosteller-Videotape
November 28, 2016

tour." It used the phrase "Charleston sightseeing
harbor tours."
Q. But it did not use the phrase
"Charleston Harbor tours," did it?
MR. SUMMA: Obijection to the word
“it." If we could make sure we identify what
we're talking about.
BY MS. HUMPHRIES:
Q. The Website did not use the phrase
"Charleston Harbor tours," did it, prior to 20147
A. That is correct.
Q. So the only marketing materials in
which SpiritLine used the phrase "Charleston
Harbor tours" between 1995 and late 2014 was that
trade show profile sheet. Is that correct?
A. That's correct.
Q. So only one use of the phrase in
nearly ten years?
A. We used similar phrase --
MR. SUMMA: Objection,
mischaracterizes his testimony.
THE WITNESS: As your questionnaire
sent to me stated, we used similar phrases
throughout all of our marketing materials, but

those exact words in that exact order we only used

159
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Q. So where, if anywhere, did SpiritLine
use the phrase "Charleston Harbor tour” in its
marketing materials prior to 19957

A. Well, the brochure that you see -- and
| think that brochure's actually dated 1995.

Q. So what were prior to that?

A. Prior to that it was either Fort
Sumter harbor tour or Charleston Harbor and naval
base tour. There were other words included.

Q. So not the phrase "Charleston Harbor
tour” prior to 19957

A. Correct.

Q. In fact, the only marketing material
in which SpiritLine displayed the phrase
"Charleston Harbor tour" between 1997 and the end
of 2014 was on its Website. Isn't that correct?

A. | don't recall. I'd have to review
all those documents again one more time to make
that declarative statement.

Q. Now, you testified that the brochure
was dated 1995 that used the phrase "Charleston
Harbor tour," correct?

A. | believe that is correct.

Q. Are you aware of any marketing

materials after that brochure that used the phrase

161
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"Charleston Harbor tour," other than the Website?
A. Well, we used a similar brochure for a

couple of years. We do not have actual copies.

That's the one we have copies of. We -- our

brochure changed. It said "tour Charleston
Harbor," it said other things, but the "Charleston
Harbor tour" was used for multiple years in the
'90s.

Q. In the '90s. Was it still used in
20037

A. | don't recall off the top of my head.
No. By then it was SpiritLine. By then the
brochures would have said SpiritLine.

Q. Now that you've refreshed your memory

162

a little bit, I'm going to ask again. Were there

any other marketing materials, other than the
Website, that used the phrase "Charleston Harbor
tour" between 2003 and the end of 20147?

A. Not that | recall right now.

Q. And we've just gone through the
different versions of the Website. It didn't
appear on all of those versions, did it?

A. Correct.

Q. So wasn't it true that SpiritLine did

not make consistent use of the phrase "Charleston

scheduledepo.com
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SPIRITLINE CRUISES, LLC,)
) Opposition No. 91224000
Opposer, ) Mark: CHARLESTON HARBOR
VS ) TOURS
) Serial No. 86334681
TOUR MANAGEMENT SERVICES)
INC. ) Published in the
Applicant. ) Official Gazette 5/26/15

DEPOSITION OF: WILLIAM RICHARD MOSTELLER 30(b)(6)

VOLUME |
DATE: November 18, 2016
TIME: 9:56 AM
LOCATION: Law Offices of

Fenno Law Firm, LLC
171 Church Street, Suite 160
Charleston, SC

TAKEN BY: Counsel for the Applicant

REPORTED BY: TERRI L. BRUSSEAU, RPR, CRR

A. WILLIAM ROBERTS, JR., & ASSOCIATES

Fast, Accurate & Friendly

Charleston, SC Hilton Head, SC Myrtle Beach, SC

(843) 722-8414 (843) 785-3263 (843) 839-3376
Columbia, SC Greenville, SC Charlotte, NC

(803) 731-5224 (864) 234-7030 (704) 573-3919
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William Richard Mosteller
November 18, 2016

for many years we went to both, then there was a
decision made that we could alternate years and so
| -- I can't recall this particular year.

Q. Could you tell me today how many of
these profile sheets were distributed?

A. We typically interact with -- these
shows are designed to set up appointments.
generally will have | think 60 to 75 appointments
at the trade show with various vendors and then
what -- those are specific appointments where you
meet with somebody who's interested in your market
and you. Then you have a Convention and Visitors
Bureau table or display section which our staff
helps man throughout the show over about a four-day
period and these are distributed from there as well
S0 you have the opportunity to interact with
buyers.

Q. Are those buyers the end consumers or
are they --

A. No, these are tour and travel
professionals.

Q. So again, can you tell me approximately
how many of these were distributed in 20127

A. No.

Q. Can you tell me how many were printed?

We
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BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

SPIRITLINE CRUISES, LLC, |
| Opposition No. 91224000
Opposer, |
| Mark: CHARLESTON HARBOR
VS. | TOURS
| Serial No.: 86334681
TOUR MANAGEMENT SERVICES,|
INC., | Published in the
| Official Gazette 5/26/15
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DEPOSITION OF: IAN A.V. HARRIS
DATE: November 10, 2016
TIME: 10:05 AM
LOCATION: 171 Church Street, Suite 160
Charleston, SC
TAKEN BY: Counsel for the Applicant
REPORTED BY: MARIE H. BRUEGGER, Registered

Professional Reporter, CRR

A. WILLIAM ROBERTS, JR., & ASSOCIATES
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Tour Management Services, Inc. November 10, 2016
license, any type of license for taking people out 0
ina--

A. Yes.

Q. Now, you mentioned earlier Fort Sumter
Tours, Incorporated. What's its relationship to
SpiritLine Cruises?

A. Fort Sumter Tours started in 1961, and
then in two thousand -- excuse me. In 1986 is when
SpiritLine was formed off of that.

Q. So is SpiritLine a subsidiary of Fort
Sumter Tours?

A. Again, | don't know the answer to that.

Q. Now, you said that you're also employed
by Fort Sumter Tours, Incorporated?

A. | do the marketing for Fort Sumter
Tours.

Q. Do you receive a separate paycheck for
that?

A. No.

Q. Now, are you aware of Gray Line?

A. Uh-huh, yes.

Q. What's its relationship to SpiritLine?

A. It is owned by the same gentlemen that
own Fort Sumter Tours and SpiritLine Cruises.

Q. And that is?

AlWIR| A wiLLIAM ROBERTsé H]eRdblgé (]IAesF)E?:ngATEs (800) 743-DEPO Page 16
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18

provide?

A. Tours of the city.

Q. Do you also do marketing for Gray Line?

A. | do.

Q. And do you receive a separate paycheck
for that work?

A. No.

Q. So you're not an employee of Fort
Sumter Tours or of Gray Line.

Now are you aware of a company called

Old South Carriage?

A. Yes.

Q. What's the relationship between
SpiritLine and Old South Carriage?

A. We do combination tours with them.

Q. What services do they provide?

A. City tours via horse-drawn carriage.

Q. Do you understand the meaning of the
word trademark? | know it can be a legal term, so
| want us to be clear when | say -- what | mean
when | say it.

MR. SUMMA: Obijection, it asks for a
legal conclusion, but he can answer to the best of
his understanding.
BY MS. HUMPHRIES:
AlW[IR| A WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page 18
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12:29 to 1:32 PM.)

MS. HUMPHRIES: We're going to jump
right in with the next exhibit.

(Exhibit 84, Harbor & Naval Base Tour
Brochure [SLC510-511], was marked for
identification.)
BY MS. HUMPHRIES:

Q. Mr. Harris, you've been handed

Exhibit 84, which is a little hard to read, but it
Is Bates labeled SLC510 and 511.

A. Okay.
Q. Do you recognize this document?
A. Yes.

Q. And what is it?

A. It is a brochure for a Fort Sumter
tour, dinner cruise, and harbor cruise.

Q. And how do you recognize it?

A. Because | was asked to go through a

stack of old brochures and see what | could find.

Q. So you have seen it before?
A. Yes.
Q. Is this a full and complete copy of the

brochure that you found or that you looked at?
A. | believe so.

Q. And those brochures, how were they kept

115
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116
when you looked at them?

A. In the financial CFO's office on a
shelf.

Q. Were they in a folder?

A. They were categorized in a box.

Q. Is that something that you -- do you
regularly put marketing materials in that file?

A. Brochures, rack cards, yeah.

Q. So those records are kept in the course

of regularly-conducted business at SpiritLine?

A. Yes.

Q. Within the scope of your employment at
SpiritLine?

A. (Witness moves head up and down.)

Q. Now, isn't it true that this brochure

does not use the phrase "Charleston Harbor tours"?
A. That is correct.
Q. Now, there's a code in the bottom left
side of the document on the first page, and it
says: 150M/6-93/FP. Does that first number

indicate the number of copies that were supposed to

be printed?
A. Yes.
MR. SUMMA: Can you rephrase that as a
guestion?
NA% A. WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page 116
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BY MS. HUMPHRIES:

Q. Does that first number indicate the
number of copies that were supposed to be printed?

A. 150,000, yes.

Q. Is that 150,0007?

A. Yes.

Q. And 6-93, the second set of numbers, is

that the month and year of the printing?

A. Yes.

Q. And what are the initials at the end?
A. The printing company that was used.
Q. What is FP?

A. | don't know.

Q. So what company offered the tour

described as relaxing nonstop harbor and naval base
tour?

A. Fort Sumter Tours.

Q. What company offered the dinner and
harbor cruise?

A. At this point, | would say Fort Sumter
Tours.

Q. Do you know anything else about this
document?

MR. SUMMA: s that a question?

Objection, vague.
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Q. Looking at the date stamp, what date 122
was it supposed to be printed?
A. March 2003.
Q. And how many copies?
A. 100,000.
Q. And what company offered the SpiritLine
harbor tour described in this brochure?
A. SpiritLine Cruises.
May | make a note, not on this, but
make a note to myself?
Q. You may, but not on the exhibits.
MR. SUMMA: Piece of paper?
THE WITNESS: Please. Actually --
MR. SUMMA: While he's making a note,
I'm going to put a continuing objection on the
record that questions that ask for the absence of
something -- questions that ask him to confirm the
absence of something in a document are
fundamentally confusing.
(Exhibit 87, Harbor Tour Brochure
[TOU514-515], was marked for identification.)
BY MS. HUMPHRIES:
Q. We're now looking at Document 87. It's
a little hard to read the label, but this is
labeled SLC514 to 515. It's on the brochure
AlW[IR| A WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page 122
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_ 123
itself.

Do you recognize this document?

A. Yes.

Q. And how do you recognize this?

A. Again, SpiritLine logo.

Q. Is it a full and complete copy of a
brochure?

A. | believe so.

Q. Does this brochure use the phrase

"Charleston Harbor tours"?
A. Does not.
Q. And looking at the code, when was this
document supposed to be printed?
A. 120,000 printed February -- do you have
the original?
Q. No, | don't, actually. You produced
this.
MR. SUMMA: | have -- do | have a
magnifying glass in my big box, or did you not
bring that in?
Off the record.
(Off-the-record conference.)
THE WITNESS: 2006.
BY MS. HUMPHRIES:
Q. What month?

A VV R A. WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page 123
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A. February.
Q. And what company offered the SpiritLine
harbor tour described in this brochure?
A. SpiritLine Cruises.
Q. Do you have any other information about
this brochure?
MR. SUMMA: Objection, vague.
(Exhibit 88, Tours of Charleston Harbor
Brochure [SLC516-517], was marked for
identification.)
BY MS. HUMPHRIES:
Q. I've now given you Exhibit 88, which is
again hard to read, but it is SLC516 to 517. Do
you recognize this document?
A. Yes.
Q. What is it?
A. It's a brochure for SpiritLine Cruises'
Charleston Harbor tours.
Q. How do you recognize it?
A. SpiritLine logo.
Q. Is it a full and complete copy?
A. Yes.
Q. Does this brochure use the phrase
"Charleston Harbor tours"?
A. No.
AlW[IR| A WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page 124
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Q. Looking at the time stamp, when was 120
this document supposed to be printed?
A.  May 2010.
Q. And how many copies?
A. 100,000.
Q. What company offered the SpiritLine
harbor tours identified in this document?
A. SpiritLine Cruises.
Q. Do you recall anything else about this
document?
MR. SUMMA: Obijection, vague.
THE WITNESS: No.
(Exhibit 89, Charleston Harbor &
Carriage Combo Tours Brochure [TOU354], was marked
for identification.)
BY MS. HUMPHRIES:
Q. I've handed you Exhibit 89, TOU354. Do
you recognize this document?
A. Yes.
Q. What is it?
A. It's a rack card copy.
Q. How do you recognize it?
A. By Charleston Harbor & Carriage Combo
Tours.
Q. Is this a full and complete copy?
AlWIR| A wiLLIAM ROBERTsé H]Edbli (]IAesF)E?:ngATEs (800) 743-DEPO Page 125
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Q. Can you tell by looking at this o4
document whether it's a printed version or not?
What do these marks in the corner mean?

A. Those are typically grab lines, so |
assume that was our lead line, so | assume this is
print-ready.

Q. Thank you. Do you know if this
document was distributed?

A. | assume so, yes, based on her telling
me she used this profile sheet.

Q. Do you know that it was distributed, or
are you assuming that it was distributed?

A. | wasn't physically there, no, but what
she said, no.

Q. But she told you it was distributed?

A. Yes.

Q. And when did you talk to her about this
profile sheet?

A. Again, my arrival 2014, early.

Q. Where did she tell you that she
distributed this version?

A. This is what she used at trade shows,
which would be what we've discussed.

Q. Thank you.

(Exhibit 107, SpiritLine Cruises &
AlW[IR| A WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page 164
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Events Profile Sheet [SLC9-10], was marked for 105
identification.)
BY MS. HUMPHRIES:

Q. We're looking at Exhibit 107, SLC9
to 10. Do you recognize this document?

A Yes.

Q. What is it?

A Profile sheet.

Q. Were you involved in the creation of
this document?

A. No.

Q. When was it created?

A. Late January/early February 2014.

Q. And you were not involved in the
document's creation, but you are listed as director
of sales and marketing on SLC10?

A. Correct.

Q. So do you know about the distribution
of this document?

A. Yes.

Q. How many copies of this were
distributed?

A. 200.

Q. And where did you distribute this?

A. Trade shows.
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Q. To clarify, you don't remember if you +0
collected this information from the Wayback
Machine?

A. | didn't say that.

Q. You do remember?

A. There's no documentation that this is
what | took a screenshot of. I've taken many
screenshots of the Wayback Machine.

Q. Did you collect this information?

A. | can't say for sure because there's
nothing listed, like on the previous example.

(Exhibit 111, Screenshots of SpiritLine
Cruises & Events' Website [SLC523-525], was marked
for identification.)
BY MS. HUMPHRIES:

Q. So I've just handed you Exhibit 111,
SLC523 to 525. Do you recognize this document?

A. Yes.

Q. What is it?

A. It's a screenshot of SpiritLine
Cruises' Website of Charleston Harbor tours.

Q. Did you create this document?

A | believe | did.

Q. What date did you do that on?

A That | don't know.
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180
Q. Is this the home page of

spiritlinecruises.com?

A. This is the sightseeing Charleston
Harbor page for spiritlinecruises.com. It's an
interior page.

Q. Comparing SLC523 to 524, on 523, it
states: Charleston Sightseeing Harbor Tours. Do
you see a different phrase on 5247

A. Yes.

Q. And what does it say?

A. SpiritLine Cruises, with apostrophe,
Charleston Harbor Tours.

Q. And what date was this allegedly -- at
what date did this allegedly appear on
spiritlinecruises.com/sightseeing-harbor-tours?

A. October 19th, 2014.

Q. Why was there a change made between
June 21st, 2013, and October 19th, 20147

A. For SEO purposes.

Q. What do you mean when you say SEO

purposes?
A. Search engine optimization.
Q. What does search engine optimization
mean?
A. It means how easily, when somebody
A|WI|R| A WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page 180
scheduledepo.com




Schedule & Rates

JAN. 2 - FEB. 29 DEC. 25
11:00 AM — Patriots Point No Tour
MARCH 1 - OCT. 31 DEC. 26 - JAN. 1

10:00 AM — Patriots Point ~ 10:00 AM — Patriots Point
12:30 PM — Patriots Point 12:30 PM — Patriots Point
3:00 PM — Patriots Point 3:00 PM — Patriots Point

- NOV.1-30 RATES:
12:30 PM — Patriots Point Adults — $9.00
3:00 PM — Patriots Point W(M‘IZ)--_S&.SO
moom—mmpom

- Tour lasts 2 hours — Grojpralum i
Mmmmmmmmthnm +
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Fort Sumte:r Tours
Also .ffers.

Fort Sumter
Tour
This is the ONLY tour m at

bor on your way fo the Fort. Once
there, National Park Service Rang-
ers will give an informative tour.
Bridges, and up to the U.S. Naval There is a gift shop and a museum
Base. Yachl is weather protected. at the Fort. Twlachﬂdm

Reservations by 1 p.m. mwmm

the day of the crwse. Patriots Point in M. Pleasant.
722-2628 722-1691
DEEP-SEA FISHING CHARTERS

Enjoy bluewater deep-sea fishing in comfort and style aboard the
“Blockade Runner," a custom-built 45" sportsfisherman. Private parties of
up tosix pursue billfish, tuna, dolphin, erc. Forinformation call 722-1691.

Tour boats also available for private charrer.
Fort Sumter Tours, Inc.
205 King Street, Suite 204 * Charleston, SC 29401 «803/722-1691

150M6-83.FP
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Cruise by Historic Waterfront ¢ Ports ® Navy Base ® Fort Sumter

This exciting and informative
tour provides you with a water-
side view of the many historic
and fascinating sights of the
city and Charleston Harbor. Your comfortable,
Coast Guard approved tour boat leaves from
Patriots Point, site of the world’s largest naval and
maritime museum and home of the World War |I
aircraft carrier Yorktown. On the cruise you'll see
the busy state port terminals with their giant
ocean-going cargo ships. You'll cruise by historic
battery mansions dating to the Revolutionary

War. You'll pass close to Fort
- A—<~— Sumter, where the Civil War
el === began, and you'll cruise under
the Cooper River Bridges on
your way tothe U.S. Naval Base. There you'll see
an armada of fighting ships, including
destroyers, submarines, and mine sweepers.
Throughout the tour you'll hear all about the
many points of interest you’ll be passing, as well
Eésh general intemstDci)nfonnation about historic
arleston Harbor. Don’'t miss thi itsone
you'll long remember. lg‘{_teld’ggdi]ﬁ




SCHEDULE & RATES

SpiritLine Harbor Tour

DEPARTS FROM DEPARTS FROM
DATE IMAX DOCK PATRIOTS POINT
| AT AQUARIUM WHARF MT. PLEASANT

March 2-October 31 11 AM & 1:00 PM 300 PM

Novernber 1-3) 140 PM 300 PM

December 1-February 28 Call for schedule intormation . . Or Tbur

il SPIRITLINE CRUISES

Adults - $15.00

Children (6-11) - $9.00
Sermors - $13.50

Children (5 & Under) - Free

Rares & schednle subjert to

change without notice.

CHARLESTON HAREBOR, SOUTH CAROLINA

Towr lasts approx. 1 /> howrs.

Hundicap access available ar
Aquartum Whart.

Coroup rates adilable.

Reservations required for groups. Aquarium Wharf

Charleston by Land and Sea
Save $4.00 per adule when yuu‘cumbine a SpiritLine Harbor Tour
with vour chaice of 1 guided Gray Line bus tour of historic
Charleston or an Old South Carriage tour.
Tickets available from Aquarium Wharf, Old South Carriage, the Visitor
Center, and from the Gray Line Dispatcher in the Visitor Center Bus Shed,

SpiritLinc Dinner Cruise Patriots Point & gquarium_\nfhar

— i

T
p—
5

Experience Charleston’s finest dinner cruise aboard the Spirit of

Carolina. For details and reservations, call 722-BOAT (2628). = o= e e e

Cruise leaves from Patriots Point in Mt. Pleasant. Experience Charleston At Her Best.
Experience-Her-On The Harbor.

Relaxing; Narrated, Nonstop -Cruise
Aboard the Spirit of Garolina

FORT SUMTER TOURS SPIRITLINE CRUISES

Charleston's Premier Cruise Fleet

FORTSUMTPR-TOURS «wn? SPIRITLINS CRUISES

$43/722-BOAT (2628) ' 2 stonts Premmyéd Cruise Fleer
Eomul: ales@sprrithnecruises. com - wwwspinthnecrunes. com -
120M 08 PR
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COME DISCOVER THE HISTORY,
BEAUTY, AND FUN OF CRUISING

CHARLESTON HARBOR...PERFECT

WHETHER YOU 'RE A HISTORY BUFE
OR JUST WANT TO ENJOY THE WATER!

PATRIOTS
POINT

. NAVAL &

* MARTTIME

*MUSEUM

.

CASTLE PINCKNEY

%
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SPIRITLINE
HARBOR TOURS
[ Departs from

Departs from
DATE AQUARIUM WHARF | PATRIOTS POINT

Downtown Charleston | Mount Pleasant
11a.m. & 1:00 p.m. 3:00 p.m.
1:00 p.m. 3:00 p.m.

Mar. 2-Oct. 31
Nov. 1-30
Dec. 1-Feb. 28

w RATES

(all for schedule information.

Adults - $16.00 - Seniors - $14.50
Children (6-11) - $10.00
Children (5 and younger) - FREE

You can buy your tickets online at

es.com

SCHEDULE

Concord St

(ess ava
in Summe ,
Group rates available
Reservations required for group rates,

_ AQUARIUM WHARF

CHARLESTON by LAND & SEA COMBO PASS

Enjoy both and save $ when you combine a SpiritLine harbor tour
with your choice of a guided Gray Line tour of historic Charleston
or an Old South Carriage tour. Tickets are available from the
Aquarium Wharf, 0ld South Carriage, the Visitor Center and from
the Gray Line dispatcher in the Visitor Center bus shed.

SPIRITLINE DINNER CRUISES

Experience Charleston’s finest dinner cruise aboard the Spirit of
Carolina. For details and reservations, call 843-722-BOAT (2628).
Cruise departs from Patriots Point in Mount Pleasant.

FORT SUMTER TOURS 2 SPIRITLINE CRUISES

Charleston’s Premier Cruise Fleet
5710 100K

843-722-BOAT (2628)

e-mail: sales@spiritlinecruises.com | www.spiritlinecruises.com

= CHARLESTON
== HARBOR

SPIRITLINE CRUISES

Experience Charleston at Her Best
Relaxing, Narrated, Nonstop Cruise Aboard SpiritLine Cruises

AQUARIUM WHARF & PATRIOTS POINT

—
il ==—1"

Downtown Charleston Mount Pieasant

EXHBIT 2 ©
wr Herris
DATE: Ll=lo- 1l

Marie Bruegger, CRR, RPR




Patriots Poing
Naval &
Maritime
Museuwmn

Aquarium
 Wharf

Castle Pinckney

Fort @
== el A g Mouftrie
annon shot nired upon i«

® Fort Sﬁh‘iter
Fart Johnson

rinc invitac vnil abhaard f
@ Lruises mvites you apoard oury

f Charleston Harbor, Qur 1.5




SPIRITLINE CRUISES & EVENTS

CHARLESTON'S PREMIER CRUISE FLEET

Charleston Dinner Cruises

For those looking to enjoy Charleston's beautiful waterways,
we offer a two and a half-hour dinner cruise complete with a
multi-course menu featuring seasonal locally produced selections,
live and local musical entertainment, weekly specials and fantastic
views of Charleston Harbor aboard our deluxe yacht.

SPIRIT OF CAROLINA DINMER CRUISE
Travel Professional Rates for 2014

Sunday-Thursday  Friday & Saturday

§48.72 $58.16

Inclusive Rates

With House Dessert

§52.58 §62.02

Charleston Harbor Tours

Our harbor tours offer passengers an opportunity to see the

beauty of Charleston from the water. During the hour and a half
cruise, you'll sail by Charleston attractions like the famous Battery,
the Arthur Ravenel Bridge, Patriots Point and Waterfront Park and
learn some interesting facts about the city along the way.

gﬂﬁ'“ﬂnm. (4
TR L™= HARBOR TOUR
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—_ Travel Professional Rates for 2014

ADULT RATES SCHOOL RATES

Adults $15.00 Teachers and Chaperones §15.00

Seniors $14.00 Students, grades 6-12 $14.00

Kids (11 &Undery  $9.00 Students, grades K-5 §9.00
Children 3 and Under FREE*

* Maximum of 2 free children age 3 and under for every PAID adult

Private Charters

Our fleet of four vessels, which are available for private charter,
provide a wonderful setting with the backdrop of Charleston
Harbor for corporate events, parties, retreats and any other
get-togethers. Our yachts offer deluxe accommodations that
include enclosed decks, audio-visual support, food and drink,
elevators, mahogany bars and more.

R e i

exHiBir o7
wir: et 5

DATE: _\-l=~-\\e
Marie Bruegger, CRR, RPR

SLC000009



SEASON 2014
o . 2

#. L pt

Whether it's an elegant dinner, a historic tour of Fort Sumter or a leisurely

cruise through Charleston Harbor, Fort Sumter Tours and SpiritLine Cruises
have been showcasing the beauty of Charleston, S.C. from its fabulous
waterways since 1961. Over the years, our family-owned company has taken
more than 10 million passengers on some 70,000 Charleston boat tours.

Fort Sumter Tours

Charleston is full of history at every turn, and one of

its most famous claims to fame is Fort Sumter National
Meonument, the site where the Civil War began. Through
a partnership with the National Park Service, we provide
the only commercial boat transportation to Fort Sumter,
departing from both Mount Pleasant and downtown
Charleston. Tours include a 30-minute narrated cruise
through Charleston Harbor and back, as well as an hour
to tour the fort and its on-site museum.

FORT SUMTER TOUR
Travel Professional Rates for 2014

ADULT RATES SCHOOL RATES

Adults $15.00 Teachers and Chaperones §15.00 s
Seniors $14.00 Students, grades 6-12  §14.00
Kids (11 & Undery  $9.00 Students, grades K-5 $9.00

SPIRITLINE CRUISES & EVENTS

Ly CHARLESTON'S PREMIER CRUISE FLEET

lan Harris | Director of Sales and Marketing
360 Concord St. Suite 201 | Charleston, SC 29401
lan@spiritlinecruises.com | Tel: 843.722.1691 | Fax: 843.881.2960

SpiritLineCruises.com

SLC000010




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

SPIRITLINE CRUISES, LLC,
Opposer,
Vo

TOUR MANAGEMENT
SERVICES, INC.,

Applicant.

Opposition No. 91224000

Mark: CHARLESTON HARBOR TOURS
Serial No.: 86334681

AFFIDAVIT OF THOMAS J. DOYLE, 111

Personally appeared before me, Thomas J. Doyle, III, who being duly sworn deposes and

says as follows:

1. Iam the General Manager at Palmetto Carriage Works (“Palmetto Carriage™), located in

Charleston, South Carolina. I have held this job for approximately 15 years, and I have

worked full-time at Palmetto Carriage for almost 25 years. Prior to becoming the General

Manager, 1 drove carriages and worked in other management positions at Palmetto

Carriage.

2. Palmetio Carriage is one of Charleston’s main tourist attractions. Our company provides

carriage tours of the City of Charleston. Approximately 150,000 — 170,000 tourists and

local Charlestonians take our carriage rides each year.

3. My job at Palmetto Carriage includes marketing and promoting Palmetto Carriage to

tourists and locals in order to attract them to visit Palmetto Carriage. As a result of my

job, I am very familiar with other tourist attractions in the Charleston area, and with their

marketing and advertising.

FL/L/TOU001-2/1003_4
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4. Thave been familiar with Bob Scribner’s company, Charleston Harbor Tours, since
approximately 2004. Charleston Harbor Tours is the primary provider of boat trips and
harbor cruises around Charleston Harbor, and has been for at least 11 years.

5. As part of my job, I regularly see Charleston Harbor Tours’ advertising. Charleston
Harbor Tours prominently and consistently uses the term “Charleston Harbor Tours” in
its print, Internet and other advertising, and has for at least approximately 11 years.

6. As part of my job, I am also regularly in contact with tourists and locals seeking to take a
boat trip around Charleston Harbor. For years, 1 have heard tourists and locals refer to
“Charleston Harbor Tours” when discussing Bob Scribner’s company. I do not recall
ever hearing or seeing anyone use the term “Charleston Harbor Tours” to describe any
other business besides Bob Scribner’s company, Charleston Harbor Tours.

7. As part of my job in the tourism industry in Charlesion, I am familiar with the Opposer in
this action, Spiritline Cruises (“Spiritline”). Spiritline operates Fort Sumter Tours, which
includes a boat trip to Fort Sumter. I have never seen Spritline use the term “Charleston
Harbor Tours” to advertise or promote any of its products or services; nor have I ever
heard a tourist or local describe Spiritline’s products or services as “Charleston Harbor
Tours.”

8. In part as a result of Charleston Harbor Tours” prominent and successful branding,
Palmetto Carriage entered in to a co-promotional arrangement with Charleston Harbor
Tours in or around 2007 — advertising and selling tourist packages that include trips
around Charleston Harbor with Charleston Harbor Tours and carriage rides around the
City of Charleston with my company. These packages are promoted in print, on the

Internet, at Palmetto Carriage, at the dockside offices of Charleston Harbor Tours, and at

FL/LVTOU001-2/1003_4 2
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hundreds of rest stops and other tourist locations in South Carolina. They prominently
feature Charleston Harbor Tours’ “Charleston Harbor Tours” branding. Attached as
Exhibit A hereto is a printout from the Zerve website through which customers can order

our package tour. Charleston Harbor Tours’ trademark and logo is on the left hand side,

near the top.

FURTHER AFFIANT SAYETH NAUGHT.

mas J. Doyle,

Swom to and subscribed before me
: this /{,p,rd dayof YJune, 2016

5 oramission expires: ??‘)28!27_

~
~
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EXHIBIT A

TO
AFFIDAVIT OF THOMAS J. DOYLE, I1I
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Zerve

HarborTours: Calendar | Reviews | More Activities w = & ienin oo
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HARBOR TOURS

Charleston Harbor Tours is the oldest
harbaor tour company in Charieston,
tracing its roots to 1908. Sister
company of Schooner Pride and
Charleston Adventures, the company
specializes in introducing its guests to
the beauty and history of Charleston,
the Holy City via a 1 1/2 hour live
narraied tour of the inner and outer
harbor.

The Carolina Belle is the Charleston
Harbor Tours’ newest vessel.
Featuring graceful, classic 1920's
lines, the boat is 80 feet long. It can
accommodate up to 300 passengers
and has a standard operating crew of
four. The vessel is certified to cruise
the inland waterways by the USCG.

The Carolina Belle has two decks— A

“Main Salon,” which is climate
controlled and an "Observation Deck,”
each providing spectacular views of
Charleston Harbor. In addition to the
Historic Harbor Tour, Charleston

Harbor Tours also offers private events

and dinner parties.

hitps:/ivww.zerve.com/arbortours

Charleston Tours, Boat Cruises & Carriage Tours - Sightseeing Harbor Tours near Fort Sumter, the Battery, South Carolina (SC)

Buy Online or Call {288) 224-5037 or (243) 277-9039 {int"l)

Help What is Zerve? Sign In

B o e e e o W

Charleston Harbor Tours

Zerve Seller: HarborTours

NN, i 9 R 2R g et

Customer Rating:

Viaw all 4,009 raviews »

ook Aoy
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Centact HarborTours »

f’ Tickets & Infonnatlon

. Historic Charleston Harbor Tour
Charleston, SC

[ @ Calendar of all evem)

- Ticket Price - 5 Rating oy ;
s ﬁi PV oo o Sid 20 18 SR P igs 3 Hedy
$24.00 Wi

(785)

Check the Charleston Harbor History Tour Calendar »

Ticket Price .. Rating =
o o SR
Comba: Charleston Harbor Tour & Carriage Ride $41.00 Raddrdr
Charleston, SC (425)
~ Combo: Charleston Harbor Tour & Plantation Tour $41.00 ***ﬁ'ﬁ
Charleston, SC (193)
. Tri-Comba Tour: Harbor/ Carriagel Plantation Tour $62.00  Worsedrdr
~ Charleston, SC (37)
. Combo Harbor Tour and Ghost Tour $38.00 -
- Charleston, SC
Combo: Charleston Harbor Tour & Aquarium Admission $44.00 -
| Charleston, SC
Combo: Charleston Harbar Tour & City Bus Tour $38.00 -
. Charleston, SC
Check the Combination Tours Calendar »
. Ticket Price .. Rating
!@mmmmﬂ : b

| Blues & BBQ Cruise

- Charleston, SC

i $44.95 WRANTY
| Chareston, SC (193)
. Murder Mystery Cruise N/A .
Charleston, SC
. Charleston Jam on the Water Concert Series $20.00 -
- Charlestan, SC
Keep the Light Shinin® Holiday Dinner Cruise N/A o3 ;’mﬂ & et;:‘:a
: Charleston, SC
¢ Jazz Brunch Cruise $46.95 -
| Charleston, SC
' July 4th Fireworks Cruise on The Carolina Queen $32.50 - ! Inmﬂc ‘ets &

12
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6/23/2016 Charleston Tours, Boat Cruises & Carriage Tours - Sightseeing Harbor Tours near Fort Sumter, the Battery, South Caralina (SC)

New Belgium Brewery Brewer's Cruise $52.50 -
Charleston, SC

Check the Special Events Calandar »
Private Charters Ticket Price Rating

PRIVATE Charter N/A -
Charleston, SC

1T Buy a Gift Certificate

' Read recent reviews for Charleston Harbor Tours

aloblle Site About Zerve | Pﬁ@a'cy Policy - | Help

opyright 2003 - 2016 Zerve, Inc, All rights reserved, Use of this site indicates yl'our consent ta the Terms bflUse. ZERVE is a trademark fZergle Inc,
Alt other designated trademarks and logos are the property of their respective own:ers.
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