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  IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
     BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

SPIRITLINE CRUISES, LLC,   ) 
                           )
         Opposer,          )  Case No.:
                           )  4:07-CV-2625-PMD
     -versus-              )
                           )
TOUR MANAGEMENT SERVICES,  )
INC.,                      )
                           )
         Applicant.        )

         THE DEPOSITION OF ROBERT SCRIBNER was taken 
as a witness on behalf of the Opposer, pursuant to 
Federal Rules of Civil Procedure, at 9:00 a.m. on 
Wednesday, the 9th day of November 2016, at the 
offices of Haynsworth Sinkler & Boyd, 134 Meeting 
Street, Suite 300, in the City of Charleston, State 
of South Carolina, before Janice O. Darby, 
Registered Professional Reporter and Notary Public 
in and for the State of South Carolina.  

            Janice Ohlendorf Darby, RPR              
       (843) 814-7666   jodarby@comcast.net          
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                A P P E A R A N C E S

For the Opposer:
     PARSONS SUMMA                      
     Attorneys at Law
     15801 Brixham Hill Avenue, Suite 500
     Charlotte, NC  28277  
     BY:  MR. PHILIP SUMMA        
          MS. REBECA E. HARASIMOWICZ

For the Applicant:
     FENNO LAW FIRM, LLC     
     Attorneys at Law
     171 Church Street, Suite 160
     Charleston, SC  29401
     BY:  MR. EDWARD FENNO               

Also present:
     MR. IAN HARRIS

Reported by:
     MS. JANICE O. DARBY
     763 Gate Post Drive
     Mt. Pleasant, SC  29464
     (843) 814-7666

            Janice Ohlendorf Darby, RPR              
       (843) 814-7666   jodarby@comcast.net          
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SCRIBNER, ROBERT   
         By Mr. Summa                       4, 223
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No. 61   Harbor Tours brochure                 146 
No. 62   6/19/14 letter from Ms. Colwell       167
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No. 65   Answer to Notice of Deposition        178
No. 66   Investigationn Activity Report        183
No. 67   Rack card                             215

    EXECUTIVE SESSION (FOR ATTORNEYS' EYES ONLY)
                Pages 156 through 177
                Pages 196 through 213

            Janice Ohlendorf Darby, RPR              
       (843) 814-7666   jodarby@comcast.net          
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1                    ROBERT SCRIBNER
2 having been first duly sworn, was called as a 
3 witness herein and was examined and testified as 
4 follows:
5
6                 E X A M I N A T I O N
7 BY MR. SUMMA:
8      Q     Mr. Scribner, my name is Phil Summa.  
9 Philip formally, but I go by Phil.  I work in 

10 Charlotte, North Carolina.  I'm down here 
11 representing Spiritline Cruises in the trademark 
12 opposition.  
13            Have you ever been deposed before?  
14      A     Yes.  
15      Q     Would you tell me about the occasion?  
16 Can you give me a date?  
17      A     What's the relevance?  It has nothing to 
18 do with this.  
19                 MR. FENNO:  Go ahead.  
20      A     Been deposed a couple of times in the 
21 early and mid 2000s.  
22 BY MR. SUMMA:
23      Q     What was the subject matter of the 
24 disputes?  
25      A     It was a business that I was CEO of and 
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Page 81

1      Q     And I think -- Did you give me a street 
2 there?  
3      A     Inspection Street.  
4      Q     Do any other boats leave from there?  
5 Tour boats.  Excuse me.  
6      A     Yes.  There's a company that's called 
7 Sandlapper that does eco tours that operates out of 
8 there.  And there's a charter sailboat that operates 
9 out of there called Prevailing Winds.  

10      Q     Do you know who owns Prevailing Winds?  
11      A     Yes.  A gentleman by the name of Brian 
12 Hoepker, H-o-e-p-k-e-r, I believe.  
13      Q     Does Prevailing Winds give a Charleston 
14 Harbor tour?  
15      A     It's a sailboat.  They take people out 
16 for relaxing sail tours, as far as I know.  
17      Q     If they leave from the Charleston 
18 Maritime Center, do they go someplace other than 
19 Charleston Harbor?  
20                 MR. FENNO:  Lacks foundation.  Calls 
21 for speculation.  
22      A     I don't know.  They are a sailboat.  
23 BY MR. SUMMA:
24      Q     To what extent do sailboats go someplace 
25 different than your vessels?  

Page 82

1                 MR. FENNO:  Calls for speculation.  
2      A     I have no idea.  
3 BY MR. SUMMA:
4      Q     Let me ask it this way.  Are you aware of 
5 any limitation why a sailboat couldn't sail where 
6 the Carolina Belle motors?  Is that a good way to 
7 put it?  
8      A     Charleston Harbor is a U.S. Coast Guard 
9 regulated waterway.  And vessels of any size, type 

10 and description are free to go wherever they would 
11 like.  So there are no restrictions.  
12      Q     I think on some of these -- Let's go back 
13 to -- If you go back to Exhibit 52, which I think is 
14 under your glasses case there, look on what I think 
15 you identified as the back, you have the 2016 harbor 
16 tour schedule?  
17      A     Yes.  
18      Q     If I go to the week of April 11th through 
19 August -- excuse me, the interval from April 11th 
20 through August 7th, I see four checkmarks.  Do you 
21 see where I'm referring?  
22      A     Yes.  
23      Q     Does that mean that you give four daily 
24 tours?  
25      A     Correct.  

Page 83

1      Q     For that interval?  
2      A     Correct.  
3      Q     And likewise, where I see three or two, 
4 that's the number of tours you give during those 
5 time intervals?  
6      A     Correct.  
7      Q     Would I be correct from this that there's 
8 no tours earlier than -- or were no tours earlier 
9 than February 12, 2016?  

10      A     Not necessarily.  
11      Q     If there were tours that the public could 
12 take earlier than February 12th, are they advertised 
13 anywhere on this rack card, Exhibit 52?  
14      A     No.  Those usually come in through either 
15 telephone or internet inquiry, and they would be set 
16 up as a special tour outside this schedule.  
17      Q     So why does Tour Management Services 
18 offer, I guess for lack of a better word, publicly 
19 regular scheduled tours starting on February 12th 
20 but only special tours earlier than February 12th?  
21      A     Consumer availability.  
22      Q     There's fewer customers in January?  
23      A     Correct.  
24            And just to correct something you said, 
25 you said Tour Management Services.  We don't do 

Page 84

1 business as Tour Management Services.  We do 
2 business as Charleston Harbor Tours.  That's our 
3 brand.  That's what we advertise as.  That's what 
4 the consumer knows us as.  So Tour Management 
5 Services is an administrative company only.  The 
6 brand and the business is done as Charleston Harbor 
7 Tours.  
8      Q     I understand that, but your application 
9 for registration is in the name of Tour Management 

10 Services.  
11      A     That is correct.  But you referenced Tour 
12 Management Services offering the tours.  I'm just 
13 correcting you so for the record we understand that 
14 we do business as Charleston Harbor Tours.  
15      Q     So Tour Management Services doesn't give 
16 tours?  
17      A     Tour Management Services is a marketer 
18 and administrative company.  Charleston Harbor Tours 
19 is the brand under which the consumer knows us and 
20 takes tours.  Just correcting your misuse and 
21 characterization of Tour Management Services.  
22      Q     So Tour Management Services owns the 
23 brands, as you call them?  
24      A     That's correct.  
25      Q     And allows some other entity to use them 
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Page 129

1      Q     Based on that information, you were still 
2 willing to say that, based on the information those 
3 people told you, your use was substantially 
4 exclusive?  
5      A     Yes.  
6      Q     But you haven't been on his tour.  So you 
7 don't really know whether you were using Charleston 
8 Harbor Tours substantially exclusively in 2010 --
9                 MR. FENNO:  Calls for a legal 

10 conclusion, among other things.  
11                 MR. SUMMA:  No, it calls for him to 
12 explain why he used the words "substantially 
13 exclusive" if he has never been on the boat.  
14      A     It's a small industry and a small harbor.  
15 He goes out there doing his dolphin watches and 
16 purports them to be a harbor tour.  He does not do a 
17 narrated harbor tour.  He does not do what we do in 
18 any shape, form or manner.  
19            But what he does do is try to capitalize 
20 on our marketing strength by using the descriptive 
21 words similar to what we use and doing it in such a 
22 way to capture consumers to his website to try to 
23 book tickets.  
24 BY MR. SUMMA:
25      Q     So he's trying to do things on the web 
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1 that would draw passengers that would normally come 
2 to you?  
3      A     Correct.  
4      Q     And you didn't ask him to stop?  
5      A     I did not ask him to stop.  
6                      (Exhibit No. 57 marked for 
7                       identification.)
8 BY MR. SUMMA:
9      Q     I've shown you Exhibit 57, which on its 

10 face is a web page selected by the internet archive 
11 Wayback Machine from May 25, 2012.  You've testified 
12 that you're familiar with the internet archive and 
13 what it generally does.  Are you familiar with 
14 CharlestonFunFishing.com?  
15      A     No.  
16      Q     Do you notice that they do say Charleston 
17 Harbor Tours in large, bold letters as part of the 
18 description of what they sell?  
19      A     I see it as a headline, yeah.  
20      Q     So in 2012, which would be about two 
21 years into your time beginning with full effort or 
22 full emphasis -- I'll defer to whatever terminology 
23 you want to use again --
24      A     What do you mean "full emphasis"?  
25      Q     Well, you have been telling me -- I think 

Page 131

1 you testified to a number of things; that you sort 
2 of worked 40 percent in the tour industry until -- 
3 from 2003 to 2010, and then you directed your full 
4 attention to Tour Management Services/Charleston 
5 Harbor Tours starting in 2010?  
6      A     Okay.  
7      Q     Is full attention -- is that a fair -- 
8 Understanding that human beings have a range of 
9 interests and I don't expect you to go home at night 

10 and stress out over the business every last minute.  
11      A     You're making an assumption there on your 
12 part.  
13      Q     Again, 2010 is a breaking point that you 
14 identified --
15      A     2010 is not a breaking point.  You asked 
16 me what other activity I did.  And I told you that I 
17 had another position and was doing other things.  
18            I bought this business in February of 
19 2003 and put my full and substantive efforts behind 
20 growing this business since 2003.  The fact I had 
21 another enterprise or sat on a board of directors or 
22 went to other meetings bears little to no relevance 
23 except in your mind, I guess.  
24      Q     But you've never heard of these guys 
25 using the phrase Charleston Harbor Tours in 2012?  
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1      A     Why would I?  They are a fishing company.  
2      Q     Well, maybe you would because they are 
3 using what you claim is your brand?  
4      A     They are using that in a headline.  They 
5 are doing the same thing that others in the harbor 
6 are doing.  They are trying to use that as key words 
7 to assist them in a search to bring people to their 
8 website.  
9      Q     If you were a boat owner on the 

10 Charleston harbor and you gave tours, what would you 
11 suggest that you tell people to use?  
12                 MR. FENNO:  Objection.  Speculation.  
13      A     Yeah, it's speculation.  Spiritline 
14 Harbor Tour?  
15 BY MR. SUMMA:
16      Q     How would the public know where 
17 Spiritline gives tours?  
18      A     You would have to ask them or go onto 
19 their website and look.  
20      Q     Is that a puzzle to you as to where they 
21 operate, Spiritline operates?  
22      A     It's not a puzzle to me.  You asked me 
23 how would the customer know, not how I would know.  
24      Q     How would Spiritline tell the customer?  
25      A     They have writing techniques.  They use 
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1 me, in recent times and trying to capitalize on the 
2 brand that we've built.  
3      Q     I've shown you back to 2010.  We could be 
4 here for hours if I --
5      A     When did I put the application in?  '14?  
6      Q     But you've testified with your 2(f) that 
7 you basically are testifying for a five year 
8 interval.  
9      A     Right.  And what I just told you is that 

10 what they have -- what all of them have done is 
11 inconsequential and small.  It's not significant.  
12      Q     And that's because of your personal 
13 knowledge of their sales and advertising?  
14      A     It's my personal knowledge of their 
15 business size and where they derive their business 
16 from.  
17      Q     Where do you obtain your personal 
18 knowledge of the business size and where they get 
19 their business?  
20      A     By understanding the marketplace and 
21 understanding the players, understanding where they 
22 purchase things, how they purchase things, how much 
23 they spend on things through common vendors.  
24 Several different sources.  
25      Q     So people tell you things from which you 
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1 draw your conclusion that these four or five uses 
2 that you say are trading off on your brand are 
3 insubstantial?  
4      A     Correct.  
5      Q     So you've never ridden the Sandlapper?  
6      A     No.  
7      Q     Have you ever ridden Aqua Safari?  
8      A     No.  
9      Q     Ever been on Charleston Fun Fishing?  

10      A     No.  
11      Q     Ever been on Geechee Girl?  
12      A     No.  
13                      (Exhibit No. 60 marked for 
14                       identification.)
15 BY MR. SUMMA:
16      Q     Exhibit 60 is an internet archive Wayback 
17 Machine capture dated February 28, 2015, for a 
18 company called CharlestonPaddleboardCompany.com.  
19 Are you familiar with them?  
20      A     No.  
21      Q     Do you see that they do offer a 
22 Charleston Harbor Tour?  
23      A     Yes, I do.  
24      Q     Capital C, capital H, capital T?  
25      A     Yeah.  
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1      Q     They go to Ft. Sumter, Ft. Moultrie and 
2 Castle Pinckney.  Do you agree?  
3      A     I'm reading the same thing you're 
4 reading.  If that's what you're assuming ...
5      Q     You just testified with respect to Aqua 
6 Safari that you know what all of these guys do based 
7 on sources and -- 
8      A     You asked me if I knew them, and I said I 
9 didn't know them.  

10      Q     These guys you don't?  
11      A     No.  
12      Q     So you wouldn't have the same information 
13 on these guys?  
14      A     I have nothing to say.  
15      Q     So you don't know what they do?  
16      A     I'm reading stand-up paddleboarding and 
17 surf tour packages in Charleston, South Carolina.  
18 And I'm seeing an aerial view of Ft. Sumter that I'm 
19 assuming is not from a paddleboard.  
20      Q     Would it be your assumption that they are 
21 trying to trade off on what you claim are your 
22 branding efforts by putting Charleston Harbor Tour 
23 on their web page?  
24      A     Yes.  
25      Q     So people that give stand-up paddleboard 
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1 tours are trying to take business from you in the 
2 same way that the booze cruise guys are trying to 
3 take business from you?  
4      A     I can't answer that.  I don't know 
5 whether they are trying to trade on this name, they 
6 are trying to use it as part of search engine 
7 optimization.  It looks like they've cut and pasted 
8 an aerial view of Ft. Sumter from some aerial 
9 photography that appears in our brochures.  

10      Q     Is that your photograph?  
11      A     I don't know.  It looks like it is.  
12 We've had some photographs commissioned from an 
13 airplane.  I'd have to talk to our graphics people 
14 to find out, but it looks pretty similar to it.  
15      Q     I'm not sure I can help you on that one.  
16            So these guys are just sort of a wild 
17 card as far as your personal knowledge is concerned?  
18      A     So they do a two-hour harbor tour.  
19      Q     Oh, so you do know what they do?  
20      A     I'm reading off of this.  So they do a 
21 two-hour tour.  
22      Q     Other than what this says on its face, 
23 what do you know about these guys?  
24      A     I don't know anything about them.  But 
25 what I do now is a paddleboard is a one-up, and I've 
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· 1· · Tours.

· 2· · · · · Q. · · In 2003, did you hear that the assets

· 3· · of that company were sold to another company?

· 4· · · · · A. · · Yes.

· 5· · · · · Q. · · And were you aware of who owned that

· 6· · company?

· 7· · · · · A. · · Not right away.

· 8· · · · · Q. · · Did you later find out who owned that

· 9· · company?

10· · · · · A. · · Yeah, Bob Scribner, but I don't recall

11· · if he always -- he was the original purchaser. · It

12· · doesn't matter. · I'm just thinking.

13· · · · · Q. · · Did you know that there was another

14· · purchaser?

15· · · · · A. · · It's really vague in my mind.

16· · · · · Q. · · Now, how do you refer to the company

17· · owned by Bob Scribner?

18· · · · · A. · · Charleston Harbor Tours.

19· · · · · Q. · · So when did you first hear of the

20· · company that you refer to as Charleston Harbor

21· · Tours?

22· · · · · A. · · As it is now? · Well, it's been -- when

23· · did he purchase the company?

24· · · · · Q. · · I can't --

25· · · · · A. · · Oh, you can't answer that? · Whenever
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Spiritline Cruises, LLC v
Tour Management Services, Inc.
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· 1· · · · · Q. · · And you testified that SpiritLine

· 2· · first used the phrase "Charleston Harbor tour" in

· 3· · its marketing or advertising in 1990. · Is that

· 4· · correct?

· 5· · · · · A. · · I can't recall.

· 6· · · · · Q. · · When did SpiritLine first learn that

· 7· · Charleston Harbor Tours was using the phrase

· 8· · "Charleston Harbor tours" in connection with its

· 9· · services?

10· · · · · A. · · Well, I knew that that was the name of

11· · the company back in two thousand -- certainly by

12· · 2004. · I can't -- I mean, I can't remember the

13· · exact date, but for many years.

14· · · · · Q. · · And when did SpiritLine first learn

15· · that Charleston Harbor Tours was asserting

16· · trademark rights to the phrase "Charleston Harbor

17· · tours"?

18· · · · · A. · · That was in the -- we were informed in

19· · July of 2014.

20· · · · · Q. · · And that was the time that you became

21· · aware of the application that Tour Management

22· · Services, doing business as Charleston Harbor

23· · Tours, had filed?

24· · · · · A. · · Yes.

25· · · · · Q. · · So after you've done your additional
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· 1· · vague in this context.

· 2· · · · · · · · THE WITNESS:· I believe the answer to

· 3· · that question is it was displayed in trade show

· 4· · materials used at ABA/NTA/Travel South to travel

· 5· · professionals, and it was used on the Internet.

· 6· · BY MS. HUMPHRIES:

· 7· · · · · Q. · · Would you please walk me through the

· 8· · different versions of the Website, the

· 9· · different -- you had one that was put together by

10· · Chart Group. · Can we start at the beginning and go

11· · through these?

12· · · · · A. · · Well, the original Website I believe

13· · was put together by ASA in the late '90s, and

14· · there was a redo by Open Vision in the 2003/2004

15· · frame, then there was a redo by Brandon

16· · Advertising, I believe that's in the 2007 time

17· · frame, and then The Chart Group, and I think that

18· · is around the 2012/'13 time frame.

19· · · · · Q. · · Now, did the ASA version of the

20· · Website use the phrase "Charleston Harbor tours"?

21· · · · · A. · · No.

22· · · · · Q. · · Did it use the phrase "Charleston

23· · Harbor tour"?

24· · · · · A. · · I'll be honest, I did not review that

25· · Website for this.
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· 1· · · · · Q. · · We did look at copies of it during the

· 2· · last --

· 3· · · · · A. · · We did, we did, I know, but I didn't

· 4· · go back and reexamine.

· 5· · · · · Q. · · Did the Open Vision version of the

· 6· · Website use the phrase "Charleston Harbor tours"?

· 7· · · · · A. · · No. · It used "Charleston Harbor tour."

· 8· · · · · Q. · · And did the Brandon Advertising page

· 9· · from approximately 2007 use the phrase "Charleston

10· · Harbor tours"?

11· · · · · A. · · It used "Charleston Harbor tour."

12· · · · · Q. · · So the first three versions of the

13· · Website didn't use the phrase "Charleston Harbor

14· · tours," did they?

15· · · · · A. · · Not that I recall.

16· · · · · Q. · · So that gets us up to 2012/2013 with

17· · The Chart Group. · Did that Website use the phrase

18· · "Charleston Harbor tours"?

19· · · · · A. · · I'm not certain.

20· · · · · Q. · · This is Exhibit 111. · It's already

21· · been marked. · Is the Website reflected in

22· · Exhibit 111, The Chart Group Website that you're

23· · referring to?

24· · · · · A. · · I believe it is.

25· · · · · Q. · · As of June 21st, 2013, did the Website
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· 1· · use the phrase "Charleston Harbor tours"?

· 2· · · · · A. · · It uses "Charleston sightseeing harbor

· 3· · tours."

· 4· · · · · Q. · · So it doesn't use the phrase

· 5· · "Charleston Harbor tour," does it?

· 6· · · · · A. · · No.

· 7· · · · · Q. · · Does it use the phrase "Charleston

· 8· · Harbor tour"?

· 9· · · · · A. · · No.

10· · · · · Q. · · Turning to the second page --

11· · · · · · · · MR. SUMMA:· Just for the record, we're

12· · talking about the Exhibit 111, not quote-unquote

13· · the Webpage.

14· · BY MS. HUMPHRIES:

15· · · · · Q. · · Turning to the second page of

16· · Exhibit 111, SLC524, do you recognize this?

17· · · · · A. · · Yes.

18· · · · · Q. · · And what date is --

19· · · · · A. · · October 2014.

20· · · · · Q. · · And does this version of the Webpage

21· · use the phrase "Charleston Harbor tours"?

22· · · · · A. · · Yes.

23· · · · · Q. · · So this is after you learned that

24· · Charleston Harbor Tours was asserting rights to

25· · the phrase "Charleston Harbor tours," right?
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· 1· · tour." · It used the phrase "Charleston sightseeing

· 2· · harbor tours."

· 3· · · · · Q. · · But it did not use the phrase

· 4· · "Charleston Harbor tours," did it?

· 5· · · · · · · · MR. SUMMA:· Objection to the word

· 6· · "it." · If we could make sure we identify what

· 7· · we're talking about.

· 8· · BY MS. HUMPHRIES:

· 9· · · · · Q. · · The Website did not use the phrase

10· · "Charleston Harbor tours," did it, prior to 2014?

11· · · · · A. · · That is correct.

12· · · · · Q. · · So the only marketing materials in

13· · which SpiritLine used the phrase "Charleston

14· · Harbor tours" between 1995 and late 2014 was that

15· · trade show profile sheet. · Is that correct?

16· · · · · A. · · That's correct.

17· · · · · Q. · · So only one use of the phrase in

18· · nearly ten years?

19· · · · · A. · · We used similar phrase --

20· · · · · · · · MR. SUMMA:· Objection,

21· · mischaracterizes his testimony.

22· · · · · · · · THE WITNESS:· As your questionnaire

23· · sent to me stated, we used similar phrases

24· · throughout all of our marketing materials, but

25· · those exact words in that exact order we only used
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· 1· · · · · Q. · · So where, if anywhere, did SpiritLine

· 2· · use the phrase "Charleston Harbor tour" in its

· 3· · marketing materials prior to 1995?

· 4· · · · · A. · · Well, the brochure that you see -- and

· 5· · I think that brochure's actually dated 1995.

· 6· · · · · Q. · · So what were prior to that?

· 7· · · · · A. · · Prior to that it was either Fort

· 8· · Sumter harbor tour or Charleston Harbor and naval

· 9· · base tour. · There were other words included.

10· · · · · Q. · · So not the phrase "Charleston Harbor

11· · tour" prior to 1995?

12· · · · · A. · · Correct.

13· · · · · Q. · · In fact, the only marketing material

14· · in which SpiritLine displayed the phrase

15· · "Charleston Harbor tour" between 1997 and the end

16· · of 2014 was on its Website. · Isn't that correct?

17· · · · · A. · · I don't recall. · I'd have to review

18· · all those documents again one more time to make

19· · that declarative statement.

20· · · · · Q. · · Now, you testified that the brochure

21· · was dated 1995 that used the phrase "Charleston

22· · Harbor tour," correct?

23· · · · · A. · · I believe that is correct.

24· · · · · Q. · · Are you aware of any marketing

25· · materials after that brochure that used the phrase
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· 1· · "Charleston Harbor tour," other than the Website?

· 2· · · · · A. · · Well, we used a similar brochure for a

· 3· · couple of years. · We do not have actual copies.

· 4· · That's the one we have copies of. · We -- our

· 5· · brochure changed. · It said "tour Charleston

· 6· · Harbor," it said other things, but the "Charleston

· 7· · Harbor tour" was used for multiple years in the

· 8· · '90s.

· 9· · · · · Q. · · In the '90s. · Was it still used in

10· · 2003?

11· · · · · A. · · I don't recall off the top of my head.

12· · No. · By then it was SpiritLine. · By then the

13· · brochures would have said SpiritLine.

14· · · · · Q. · · Now that you've refreshed your memory

15· · a little bit, I'm going to ask again. · Were there

16· · any other marketing materials, other than the

17· · Website, that used the phrase "Charleston Harbor

18· · tour" between 2003 and the end of 2014?

19· · · · · A. · · Not that I recall right now.

20· · · · · Q. · · And we've just gone through the

21· · different versions of the Website. · It didn't

22· · appear on all of those versions, did it?

23· · · · · A. · · Correct.

24· · · · · Q. · · So wasn't it true that SpiritLine did

25· · not make consistent use of the phrase "Charleston
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· 1· · for many years we went to both, then there was a

· 2· · decision made that we could alternate years and so

· 3· · I -- I can't recall this particular year.

· 4· · · · · Q. · · Could you tell me today how many of

· 5· · these profile sheets were distributed?

· 6· · · · · A. · · We typically interact with -- these

· 7· · shows are designed to set up appointments. · We

· 8· · generally will have I think 60 to 75 appointments

· 9· · at the trade show with various vendors and then

10· · what -- those are specific appointments where you

11· · meet with somebody who's interested in your market

12· · and you. · Then you have a Convention and Visitors

13· · Bureau table or display section which our staff

14· · helps man throughout the show over about a four-day

15· · period and these are distributed from there as well

16· · so you have the opportunity to interact with

17· · buyers.

18· · · · · Q. · · Are those buyers the end consumers or

19· · are they --

20· · · · · A. · · No, these are tour and travel

21· · professionals.

22· · · · · Q. · · So again, can you tell me approximately

23· · how many of these were distributed in 2012?

24· · · · · A. · · No.

25· · · · · Q. · · Can you tell me how many were printed?
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· 1· · license, any type of license for taking people out

· 2· · in a --

· 3· · · · · A. · · Yes.

· 4· · · · · Q. · · Now, you mentioned earlier Fort Sumter

· 5· · Tours, Incorporated. · What's its relationship to

· 6· · SpiritLine Cruises?

· 7· · · · · A. · · Fort Sumter Tours started in 1961, and

· 8· · then in two thousand -- excuse me. · In 1986 is when

· 9· · SpiritLine was formed off of that.

10· · · · · Q. · · So is SpiritLine a subsidiary of Fort

11· · Sumter Tours?

12· · · · · A. · · Again, I don't know the answer to that.

13· · · · · Q. · · Now, you said that you're also employed

14· · by Fort Sumter Tours, Incorporated?

15· · · · · A. · · I do the marketing for Fort Sumter

16· · Tours.

17· · · · · Q. · · Do you receive a separate paycheck for

18· · that?

19· · · · · A. · · No.

20· · · · · Q. · · Now, are you aware of Gray Line?

21· · · · · A. · · Uh-huh, yes.

22· · · · · Q. · · What's its relationship to SpiritLine?

23· · · · · A. · · It is owned by the same gentlemen that

24· · own Fort Sumter Tours and SpiritLine Cruises.

25· · · · · Q. · · And that is?
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· 1· · provide?

· 2· · · · · A. · · Tours of the city.

· 3· · · · · Q. · · Do you also do marketing for Gray Line?

· 4· · · · · A. · · I do.

· 5· · · · · Q. · · And do you receive a separate paycheck

· 6· · for that work?

· 7· · · · · A. · · No.

· 8· · · · · Q. · · So you're not an employee of Fort

· 9· · Sumter Tours or of Gray Line.

10· · · · · · · · Now are you aware of a company called

11· · Old South Carriage?

12· · · · · A. · · Yes.

13· · · · · Q. · · What's the relationship between

14· · SpiritLine and Old South Carriage?

15· · · · · A. · · We do combination tours with them.

16· · · · · Q. · · What services do they provide?

17· · · · · A. · · City tours via horse-drawn carriage.

18· · · · · Q. · · Do you understand the meaning of the

19· · word trademark? · I know it can be a legal term, so

20· · I want us to be clear when I say -- what I mean

21· · when I say it.

22· · · · · · · · MR. SUMMA:· Objection, it asks for a

23· · legal conclusion, but he can answer to the best of

24· · his understanding.

25· · BY MS. HUMPHRIES:
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· 1· · 12:29 to 1:32 PM.)

· 2· · · · · · · · MS. HUMPHRIES:· We're going to jump

· 3· · right in with the next exhibit.

· 4· · · · · · · · (Exhibit 84, Harbor & Naval Base Tour

· 5· · Brochure [SLC510-511], was marked for

· 6· · identification.)

· 7· · BY MS. HUMPHRIES:

· 8· · · · · Q. · · Mr. Harris, you've been handed

· 9· · Exhibit 84, which is a little hard to read, but it

10· · is Bates labeled SLC510 and 511.

11· · · · · A. · · Okay.

12· · · · · Q. · · Do you recognize this document?

13· · · · · A. · · Yes.

14· · · · · Q. · · And what is it?

15· · · · · A. · · It is a brochure for a Fort Sumter

16· · tour, dinner cruise, and harbor cruise.

17· · · · · Q. · · And how do you recognize it?

18· · · · · A. · · Because I was asked to go through a

19· · stack of old brochures and see what I could find.

20· · · · · Q. · · So you have seen it before?

21· · · · · A. · · Yes.

22· · · · · Q. · · Is this a full and complete copy of the

23· · brochure that you found or that you looked at?

24· · · · · A. · · I believe so.

25· · · · · Q. · · And those brochures, how were they kept
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· 1· · when you looked at them?

· 2· · · · · A. · · In the financial CFO's office on a

· 3· · shelf.

· 4· · · · · Q. · · Were they in a folder?

· 5· · · · · A. · · They were categorized in a box.

· 6· · · · · Q. · · Is that something that you -- do you

· 7· · regularly put marketing materials in that file?

· 8· · · · · A. · · Brochures, rack cards, yeah.

· 9· · · · · Q. · · So those records are kept in the course

10· · of regularly-conducted business at SpiritLine?

11· · · · · A. · · Yes.

12· · · · · Q. · · Within the scope of your employment at

13· · SpiritLine?

14· · · · · A. · · (Witness moves head up and down.)

15· · · · · Q. · · Now, isn't it true that this brochure

16· · does not use the phrase "Charleston Harbor tours"?

17· · · · · A. · · That is correct.

18· · · · · Q. · · Now, there's a code in the bottom left

19· · side of the document on the first page, and it

20· · says: · 150M/6-93/FP. · Does that first number

21· · indicate the number of copies that were supposed to

22· · be printed?

23· · · · · A. · · Yes.

24· · · · · · · · MR. SUMMA:· Can you rephrase that as a

25· · question?
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· 1· · BY MS. HUMPHRIES:

· 2· · · · · Q. · · Does that first number indicate the

· 3· · number of copies that were supposed to be printed?

· 4· · · · · A. · · 150,000, yes.

· 5· · · · · Q. · · Is that 150,000?

· 6· · · · · A. · · Yes.

· 7· · · · · Q. · · And 6-93, the second set of numbers, is

· 8· · that the month and year of the printing?

· 9· · · · · A. · · Yes.

10· · · · · Q. · · And what are the initials at the end?

11· · · · · A. · · The printing company that was used.

12· · · · · Q. · · What is FP?

13· · · · · A. · · I don't know.

14· · · · · Q. · · So what company offered the tour

15· · described as relaxing nonstop harbor and naval base

16· · tour?

17· · · · · A. · · Fort Sumter Tours.

18· · · · · Q. · · What company offered the dinner and

19· · harbor cruise?

20· · · · · A. · · At this point, I would say Fort Sumter

21· · Tours.

22· · · · · Q. · · Do you know anything else about this

23· · document?

24· · · · · · · · MR. SUMMA:· Is that a question?

25· · Objection, vague.
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· 1· · · · · Q. · · Looking at the date stamp, what date

· 2· · was it supposed to be printed?

· 3· · · · · A. · · March 2003.

· 4· · · · · Q. · · And how many copies?

· 5· · · · · A. · · 100,000.

· 6· · · · · Q. · · And what company offered the SpiritLine

· 7· · harbor tour described in this brochure?

· 8· · · · · A. · · SpiritLine Cruises.

· 9· · · · · · · · May I make a note, not on this, but

10· · make a note to myself?

11· · · · · Q. · · You may, but not on the exhibits.

12· · · · · · · · MR. SUMMA:· Piece of paper?

13· · · · · · · · THE WITNESS:· Please. · Actually --

14· · · · · · · · MR. SUMMA:· While he's making a note,

15· · I'm going to put a continuing objection on the

16· · record that questions that ask for the absence of

17· · something -- questions that ask him to confirm the

18· · absence of something in a document are

19· · fundamentally confusing.

20· · · · · · · · (Exhibit 87, Harbor Tour Brochure

21· · [TOU514-515], was marked for identification.)

22· · BY MS. HUMPHRIES:

23· · · · · Q. · · We're now looking at Document 87. · It's

24· · a little hard to read the label, but this is

25· · labeled SLC514 to 515. · It's on the brochure
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· 1· · itself.

· 2· · · · · · · · Do you recognize this document?

· 3· · · · · A. · · Yes.

· 4· · · · · Q. · · And how do you recognize this?

· 5· · · · · A. · · Again, SpiritLine logo.

· 6· · · · · Q. · · Is it a full and complete copy of a

· 7· · brochure?

· 8· · · · · A. · · I believe so.

· 9· · · · · Q. · · Does this brochure use the phrase

10· · "Charleston Harbor tours"?

11· · · · · A. · · Does not.

12· · · · · Q. · · And looking at the code, when was this

13· · document supposed to be printed?

14· · · · · A. · · 120,000 printed February -- do you have

15· · the original?

16· · · · · Q. · · No, I don't, actually. · You produced

17· · this.

18· · · · · · · · MR. SUMMA:· I have -- do I have a

19· · magnifying glass in my big box, or did you not

20· · bring that in?

21· · · · · · · · Off the record.

22· · · · · · · · (Off-the-record conference.)

23· · · · · · · · THE WITNESS:· 2006.

24· · BY MS. HUMPHRIES:

25· · · · · Q. · · What month?
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· 1· · · · · A. · · February.

· 2· · · · · Q. · · And what company offered the SpiritLine

· 3· · harbor tour described in this brochure?

· 4· · · · · A. · · SpiritLine Cruises.

· 5· · · · · Q. · · Do you have any other information about

· 6· · this brochure?

· 7· · · · · · · · MR. SUMMA:· Objection, vague.

· 8· · · · · · · · (Exhibit 88, Tours of Charleston Harbor

· 9· · Brochure [SLC516-517], was marked for

10· · identification.)

11· · BY MS. HUMPHRIES:

12· · · · · Q. · · I've now given you Exhibit 88, which is

13· · again hard to read, but it is SLC516 to 517. · Do

14· · you recognize this document?

15· · · · · A. · · Yes.

16· · · · · Q. · · What is it?

17· · · · · A. · · It's a brochure for SpiritLine Cruises'

18· · Charleston Harbor tours.

19· · · · · Q. · · How do you recognize it?

20· · · · · A. · · SpiritLine logo.

21· · · · · Q. · · Is it a full and complete copy?

22· · · · · A. · · Yes.

23· · · · · Q. · · Does this brochure use the phrase

24· · "Charleston Harbor tours"?

25· · · · · A. · · No.
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· 1· · · · · Q. · · Looking at the time stamp, when was

· 2· · this document supposed to be printed?

· 3· · · · · A. · · May 2010.

· 4· · · · · Q. · · And how many copies?

· 5· · · · · A. · · 100,000.

· 6· · · · · Q. · · What company offered the SpiritLine

· 7· · harbor tours identified in this document?

· 8· · · · · A. · · SpiritLine Cruises.

· 9· · · · · Q. · · Do you recall anything else about this

10· · document?

11· · · · · · · · MR. SUMMA:· Objection, vague.

12· · · · · · · · THE WITNESS:· No.

13· · · · · · · · (Exhibit 89, Charleston Harbor &

14· · Carriage Combo Tours Brochure [TOU354], was marked

15· · for identification.)

16· · BY MS. HUMPHRIES:

17· · · · · Q. · · I've handed you Exhibit 89, TOU354. · Do

18· · you recognize this document?

19· · · · · A. · · Yes.

20· · · · · Q. · · What is it?

21· · · · · A. · · It's a rack card copy.

22· · · · · Q. · · How do you recognize it?

23· · · · · A. · · By Charleston Harbor & Carriage Combo

24· · Tours.

25· · · · · Q. · · Is this a full and complete copy?
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· 1· · · · · Q. · · Can you tell by looking at this

· 2· · document whether it's a printed version or not?

· 3· · What do these marks in the corner mean?

· 4· · · · · A. · · Those are typically grab lines, so I

· 5· · assume that was our lead line, so I assume this is

· 6· · print-ready.

· 7· · · · · Q. · · Thank you. · Do you know if this

· 8· · document was distributed?

· 9· · · · · A. · · I assume so, yes, based on her telling

10· · me she used this profile sheet.

11· · · · · Q. · · Do you know that it was distributed, or

12· · are you assuming that it was distributed?

13· · · · · A. · · I wasn't physically there, no, but what

14· · she said, no.

15· · · · · Q. · · But she told you it was distributed?

16· · · · · A. · · Yes.

17· · · · · Q. · · And when did you talk to her about this

18· · profile sheet?

19· · · · · A. · · Again, my arrival 2014, early.

20· · · · · Q. · · Where did she tell you that she

21· · distributed this version?

22· · · · · A. · · This is what she used at trade shows,

23· · which would be what we've discussed.

24· · · · · Q. · · Thank you.

25· · · · · · · · (Exhibit 107, SpiritLine Cruises &
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· 1· · Events Profile Sheet [SLC9-10], was marked for

· 2· · identification.)

· 3· · BY MS. HUMPHRIES:

· 4· · · · · Q. · · We're looking at Exhibit 107, SLC9

· 5· · to 10. · Do you recognize this document?

· 6· · · · · A. · · Yes.

· 7· · · · · Q. · · What is it?

· 8· · · · · A. · · Profile sheet.

· 9· · · · · Q. · · Were you involved in the creation of

10· · this document?

11· · · · · A. · · No.

12· · · · · Q. · · When was it created?

13· · · · · A. · · Late January/early February 2014.

14· · · · · Q. · · And you were not involved in the

15· · document's creation, but you are listed as director

16· · of sales and marketing on SLC10?

17· · · · · A. · · Correct.

18· · · · · Q. · · So do you know about the distribution

19· · of this document?

20· · · · · A. · · Yes.

21· · · · · Q. · · How many copies of this were

22· · distributed?

23· · · · · A. · · 200.

24· · · · · Q. · · And where did you distribute this?

25· · · · · A. · · Trade shows.
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· 1· · · · · Q. · · To clarify, you don't remember if you

· 2· · collected this information from the Wayback

· 3· · Machine?

· 4· · · · · A. · · I didn't say that.

· 5· · · · · Q. · · You do remember?

· 6· · · · · A. · · There's no documentation that this is

· 7· · what I took a screenshot of. · I've taken many

· 8· · screenshots of the Wayback Machine.

· 9· · · · · Q. · · Did you collect this information?

10· · · · · A. · · I can't say for sure because there's

11· · nothing listed, like on the previous example.

12· · · · · · · · (Exhibit 111, Screenshots of SpiritLine

13· · Cruises & Events' Website [SLC523-525], was marked

14· · for identification.)

15· · BY MS. HUMPHRIES:

16· · · · · Q. · · So I've just handed you Exhibit 111,

17· · SLC523 to 525. · Do you recognize this document?

18· · · · · A. · · Yes.

19· · · · · Q. · · What is it?

20· · · · · A. · · It's a screenshot of SpiritLine

21· · Cruises' Website of Charleston Harbor tours.

22· · · · · Q. · · Did you create this document?

23· · · · · A. · · I believe I did.

24· · · · · Q. · · What date did you do that on?

25· · · · · A. · · That I don't know.
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· 1· · · · · Q. · · Is this the home page of

· 2· · spiritlinecruises.com?

· 3· · · · · A. · · This is the sightseeing Charleston

· 4· · Harbor page for spiritlinecruises.com. · It's an

· 5· · interior page.

· 6· · · · · Q. · · Comparing SLC523 to 524, on 523, it

· 7· · states: · Charleston Sightseeing Harbor Tours. · Do

· 8· · you see a different phrase on 524?

· 9· · · · · A. · · Yes.

10· · · · · Q. · · And what does it say?

11· · · · · A. · · SpiritLine Cruises, with apostrophe,

12· · Charleston Harbor Tours.

13· · · · · Q. · · And what date was this allegedly -- at

14· · what date did this allegedly appear on

15· · spiritlinecruises.com/sightseeing-harbor-tours?

16· · · · · A. · · October 19th, 2014.

17· · · · · Q. · · Why was there a change made between

18· · June 21st, 2013, and October 19th, 2014?

19· · · · · A. · · For SEO purposes.

20· · · · · Q. · · What do you mean when you say SEO

21· · purposes?

22· · · · · A. · · Search engine optimization.

23· · · · · Q. · · What does search engine optimization

24· · mean?

25· · · · · A. · · It means how easily, when somebody
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SCHEDULE & RATES

SpiritLine Harbor Tour
DEPARTS FROM DEPARTS FROM

DATE IMAX DOCK PATRIOTS POINT
AT AQUARIUM WHARF MT. PLEASANT

March2-October31 11 AM & 1m PM 310 PM .

Nærmber 1-30 1A PM 32 PM

December l-February 28 Call for schedule information

seassenes W as

888833 sessa

RATES

Adults - $15M1

Children (6-11) - $9Al

Seniors - $13.50

Children (5 & Under) - Free

Raws & xhedule sulyca to

charge wishamt notice.

löur lasts approx I ;· hours.

Handicap ærsi amilable ar

AquarmmlMrarf

Grotep raus ansilable.
Resenvrions required Nrgroups.

=

Charleston by Land and Sea
Save $4.00 per adult when you cornbine a SpiritLine HarborTour

with your choice of a guided Gray Line bus tour ofhistoric
Charleston or an Old South Carriage tour.

T ickcuamilablefromAquarium |4hart: Old South Carrig, the i isitor
Center, andfivm the Gnry Une Dispatcher in the VisiwrCenter Bus Shed.

SpiritLine Dinner Cruise
Experience Charleston's finest dinner cruise aboard the Spirit of

Carolina. For details and reservations, call 722-BOAT (2628).
Cruise leaves frorn Patriots Point in Mt. Pleasant.

Rßt

FoKr SUMTEl(TOURS y SPIRITLINECRUISES

Charleston's Premier Cruise Fleet

wn]]-BnATt262X)
E-nuil: uk piridinecruises.com - wwwspindmecrme.com
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Nov.1-30 1:00p.m. 3:0Qp.m.

Dec1 -Féb28 CaííforackduleidorníatioW.

Alhoun t

CHARLESTONbyLAND4diEn£ÒMBOPASS
Enjoybothandsave$whenyoucombineaSpirittineharbortour

withyourchoiceofaguidedGrayLinetourofhistodcCharleston
oranOldSouthCarriagetour.Tuketsareavailablefrom the

AquariumWharf,0ldSouthCarriage,theVisitorCenterandfrom

theGraylinedispatcherin theVisitorCenterbusshed.

SPIRITLINE DINNERCRUISES

ExperienceCharleston'sfinestdinnerauiseaboardtheSpiritof
Carolina.Fordetailsandreservations,call843-722-BOAT(2628).
CruisedepartsfromPatriotsPoint inMountPleasant.
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SP[RITLINECRUISES&EVENTS
ClíARLE5TON's PREMIERCRUISEFLEET

Charleston Dinner Cruises
For those looking to enjoyCharleston's beautifulwaterways,
we offer a two and a half-hour dinnercruise complete with a

multi-coursemenufeaturingseasonal locallyproduced selections
live and local musical entertainment,weeklyspecials andfantastic

views ofCharlestonHarbor aboard our deluxe yacht.

SPIRIT OF CAROLINA DINNERCRUISE ,, ..

TravelProfessionalRates for 2014 .

Sunday-Thursday Friday & Saturday

Indusive Rates 548.72 558.16

With House Dessert 552.58 562.02 . . ..
2

Charleston Harbor Tours
Our harbor tours offerpassengers an opportunity to see the
beauty ofCharleston from the water. During the hour and a half
cruise, you¶ sail byCharlestonattractions like the famous Battery,

theArthur Ravenel Bridge, Patriots Point and Waterfront Park and
learn some interesting facts about the city along the way.

HARBOR TOUR
TravelProfessionalRates for 2014

ADULT RATES SCHOOL RATES

Adults $15.00 Teachers and Chaperones $15.00
Seniors $14.00 Students,grades 6-12 $14.00
Kids (11&under) 59.00 Students,grades K-5 59.00

Children 3 and Under FREE*
* Maximum of 2 free childrenage 3 and under forevery PAID adult

Private Charters
Our fleet of fourvessels, which are availableforprivatecharter,
provideawonderfulsettingwith the backdrop ofCharleston
Harbor for corporateevents, parties, retreats and any other
get-togethers. Our yachts offer deluxe accommodations that
include endoseddecks, audio-visual support, food and drink,

elevators, mahogany bars and more.
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Whether it's an elegant dinner, a historic tour of Fort Sumter or a leisurely

cruise through Charleston Harbor, Fort Sumter Tours and SpiritLineCruises
have been showcasing the beauty ofCharleston, S.C. from its fabulous

waterwayssince 1961. Over the years, our family-owned companyhas taken
more than 10 million passengers on some 70,000 Charleston boat tours.

Fort Sumter Tours
Charleston is full of history at every turn, and one of
its most famous daims to fame is Fort Sumter National
Monument, the site where the Civil War be an. Throu h . .8 8 e vra partnership with the National ParkService, we provide
the onlycommercialboat transportation to FortSumter,
departingfrom both Mount Pleasant anddowntown
Charleston.Tours indude a 30-minute narrated cruise
throughCharlestonHarbor and back, as well as an hour
to tour the fort and its on-site museum.

FORT SUMTERTOUR
TravelProfessionalRates for 2014

ADULT RATES sCHOOLRATES

Aduits 51s.00 Teachers and Chaperones S15.00
Seniors $14.00 Students,grades6-12 514.00
Kids (115under) 59.00 Students,grades K-5 $9.00

SPIRITLINECRUISES&EVENTS
CHARLESToN'S PREMIERCRUI5E FLEET

lan Harris | Director ofsales andMarketing
360 Concord st. suite 201 | Charleston, sC 29401
lan@spiritlinecruises.com | Tel: 843.722,1691 I Fax:843.881.2960
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