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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE  
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD  

 

SPIRITLINE CRUISES, LLC,  

Opposer, 
v. 

TOUR MANAGEMENT SERVICES, INC.  

Applicant.  

Opposition No. 91224000  

Mark: CHARLESTON HARBOR TOURS  
Serial No.: 86334681  
 
Published in the Official Gazette 
05/26/2015 

 

OPPOSER’S BRI EF IN  SUPPORT OF IT S MOTION FOR SUMMARY JUDGEM EN T 

Opposer SpiritLine  Cruises , a real party at interest, moves for summary jud gement 

on the following grounds, each of which independently disqualifies Ser ial No. 86334681 

from registration.  

I.  Tour Management Services, Inc. cannot can claim § 2(f) “substantially 
exclusive and continuous” use of the admittedly descriptive term “Charleston 
Harbor Tours” from 2010 to 2015 for boat tours of the Charleston Harbor 
when several competi ng businesses used—and continue  to use—the term 
“Charle ston Harbor Tour(s)” for boat tour s of the Charleston Harbor  for the 
same 2010-2015 time interval (and in some cases, earlier and longer).   
 

II.  Registration must be refused because the alleged specimens submitted when 
No. 86334681 was filed are admittedly unacceptable under 37 CFR 2.56 and 
TMEP 904.04.  

 
III.  Application No. 86334861is void ab initio  because it was not filed by the 

owner. 
 

IV.  The Applicant’s use of “Charleston Harbor Tours” is inconsistent with an  
assertion of trademark rights and precludes registra tion. 
 

PROCEDURAL H ISTORY  

On July 11, 2014, Tour Management Systems, LLC  (TMS) filed an application for 

federal registration of “CHARLESTON HARBOR TOURS” in standard cha racter format in 

international class 039 for “Arranging of travel tours and cruises; Boat  transport; 
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Conducting sightseeing travel tours by boat; Conducting si ghtseeing travel tours for others; 

Travel tour conducting; Travel tour guide services; Yacht and boat charter services.” 

On October 23, 2014, the Trademark Office rejected Application No. 86334681 as  

primarily geographically descriptive.  In response, on M arch 23, 2015 TMS filed a formal 

response, which included the § 2(f) declaration (formally dated March 19, 2015) from Mr. 

Scribner , principal of TMS, in support of Application No. 86334681 (TOU00 0424).  The 

language of Mr. Scribner’s 2(f) declaration is ta ken directly as provided to such applicants 

by the Trademark Office.  

In his  2(f) declaration, Mr. Scribner stated —under penalty of jeopardizing 

Application No. 86334681 or making a false statement or both —that TMS was the 

"substantially exclusive and continuous" user of the phrase "Charleston  Harbor Tours” for 

at least the immediately preceding five years; in this case , March 2010 through March 

2015. 

Based upon Mr. Scribner’s 2(f) declaration, Application No. 86334861 was p assed to 

publication on May 26, 2015.  Opposer filed this opposition on June 24, 2015 (pursuant  to a 

request to extend).  

STATEMENT OF FACTS 

Charleston South Carolina is one of America's oldest cities and rests on a peninsula  

formed by the Ashley and Cooper rivers which, in local lore, "m eet to form the Atlantic 

Ocean."  European settlers arrived in 1670 and the Charleston Harbor has se rved as a point 

of commerce ever since.  Following the War of 1812, and as part of an effort to strengthen 

the nation’s coastal defenses , the United States Army established Fort Sumter on an island 

in Charleston Harbor.  In 1861, after declaring its secession from the United States, the 
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state of South Carolina carried out a bombardment on the US Army garrison on F ort 

Sumter, which event is generally acknowled ged as the first shots fired in the American civil 

war.   Since 1948 Fort Sumter has been maintained in the Charleston Harbor as a N ational 

Monument under the jurisdiction of the National Park Service (see e.g., www. nps.gpv/fosu; 

accessed December 13, 2016).   

Beginning in 1961 , Fort Sumter Tou rs, the predecessor company of Opposer 

SpiritLine Cruises, obtained the federal charter from the National Park S ervice to carry 

passengers from the Charleston peninsula and across Charleston Harbo r to Fort Sumter.  

As the business of Fort Sumter Tours grew, it added dinner cruises of the 

Charleston Harbor as well as special event charter cruises.  

In November 1997 , Opposer SpiritLine Cruises was formed as a sister company of 

Fort Sumter Tours for the purpose of continui ng to provide Charleston Harbor tours, 

regular dinner cruises, and special event charter cruises independently of the chartered 

National Park Service ferries to Fort Sumter (e.g., Mosteller transcript at  page 14 lines 23 

to 27). 

23…….Q …You said SpiritLine  was formed in 1997?  
24…….A…Yes, ma'am. 
25…….Q…And that's SpiritLine Cruises, LLC,  

correct? 
27…….A…Correct.  
 

�6�W�D�U�W�L�Q�J���L�Q�����������F�������\�H�D�U�V���D�I�W�H�U���)�R�U�W���6�X�P�W�H�U���7�R�X�U�V���D�Q�G���6�S�L�U�L�W�/�L�Q�H��

�&�U�X�L�V�H�V�F�$�S�S�O�L�F�D�Q�W��TMS began offering charter boat tours in the Charleston Harbor.   

Scribner, Robert, (Page 24:19 to 24:22)  
19…….Q…So what did Tour Management Services do  
20                from 2008 to 2011 before it obtained the assets of  
21…….Q…The Kent Group?   
22…….A …Fi led tax returns with no activity.    
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In the spring of 2014, Opposer SpiritLine Cruises discovered that Applican t TMS 

had registered at least seven (7) domain names that included versions of  either “Fort 

Sumter Tours” (Opposer’s Registration No. 2,380,801) or “SpiritLine Cruises” ( Opposer’s 

Registration No.3,093,475 ) and had pointed these domains to Applicant’s web page (Exhibit 

2 to the Notice of Opposition).  According to TMS, its  use of Opposer’s federally registered 

trademark  “might help take advantage o f misspellings.”  

Scribner, Robert, (Page 158:19 to 158:22)  
19…….Q…So if a consumer misspelled Charleston  
20               Harbor Tours as SpiritLine Cruises, you would want  
21…….Q…to capture that consumer?   
22…….A…Yes.    

 
In response to Opposer’s discovery and a demand letter, Applicant TMS “parked” the 

domain names (letter from Edward Fenno dated July 1, 2014) and on July 11, 2014, TMS  

filed Application Serial No. 86334681 for "Charleston Harbor Tours" in st andard 

characters, which is the subject of th is opposition.  

THE RECORD  

In Accordance with  37 CFR §2.122(b), the record includes the prosecution h istory of 

application Serial No. 86334681 and the pleadings. See also , Trademark Rule 2.122(b).  In 

addition, the parties introduced the following items or testimony:  

�x Documents TOU00001 – TOU00709 from Applicant ; 

�x Documents SLC000001 – SLC 000836 from Opposer ; 

�x Coast Guard approved Map of Charleston Harbor ; and 
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�x Deposition tran scripts of Thomas J. Doyle III, Richard W. Benthall, Robert K. 

Scribner, William R. Mosteller, and Ian A.V. Harris.  Mr. Mosteller and Mr.  

Harris also testified as 30(b)(6) witnesses.  

Opposer also requests that the Board take judicial notice under Fed.R.E vid. 201(b) 

of the following official records  (included as JN0001 -JN0014) : 

�x The listing from the South Carolina Secretary of State’s office of the sta tus of the 

following corporations:  

�ƒ Charleston Schooner Pride, LLC  (JN0005)  

�ƒ Harbor Cruises of Charleston  (JN000 7) 

�ƒ The Kent Group Inc.  (JN000 3) 

�ƒ Tour Management Servi ces Inc. (JN000 8) 

�ƒ SpiritLine Cruises , LLC  (JN000 1) 

�x United States Coast Guard vessel docum entation for the vessels "Pride "  

(JN0812 ), "Carolina Queen " (JN00 11), and Carolina Belle ” (JN00 13)  

�x Map of Charleston Harbor  (JN00 10)and enlarged title excerpt ( (JN0014) 

In accordance with Fed.  R. Evid. 403 , Opposer has refrained from introducing all 

possible evidence and instead has include d excerpts from the depositions  and sufficient 

exhibits to prove the four primary reasons Application No. 86334681 must be rejected. 

Safer Inc. v. OMS Investments Inc. , 94 USPQ2d 1031, 1039 (TTAB 2010) (“needless 

presentation of cumulative evidence” may violate Fed. R. Evid. 403);  See also, Lockheed 

Martin Corporation v. Raytheon Company , Opposition Nos. 91167189 and 91174152, 

September 27, 2011; See also, Sports Authority Michigan Inc. v. PC Authority I nc., 63 
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USPQ2d 1782, 1787 (TTAB 2001) (Parties should avoid submitting discovery deposition 

transcripts  in toto and should instead identify and introduce only those portio ns that are 

relevant to a determination of the pleaded claims.”).  

Opposer has thus li mited the evidence produced with its Motion for Summary 

Judgment to representative documents of otherwise cumulative evidence of third  party uses 

of the phrase at issue over the years, along with portions of deposition transcript s relevant 

to the Board’s d ecision. 

LEGAL STANDARD  

Under Fed. R. Civ. Pro. 56, “the court shall grant  summary judgment  if the movant 

shows that there is no genuine dispute as to any material fact and the movant i s entitled 

to judgment  as a matter of  law .”  

Once a 2(f) declaration is filed, it serves as Applicant’s admission  of descriptiveness; 

and simply removes the distinctiveness argument from the case. In re Thomas Nelson, Inc ., 

97 U.S.P.Q.2D 1712, 1713 (T.T.A.B. 2011)(“Where, as here, an applicant seeks a 

registration based on acquired distinctiveness under Section 2(f), th e statute accepts a lack 

of inherent distincti veness as an established fact…similarly, in cases where registration 

was initially sought on the basis of distinctiveness, subsequent relia nce by the applicant on 

Section 2(f) assumes that the mark has been shown or conceded to be merely  descriptive.) ; 

See also, Yamaha Int'l Corp. v. Hoshino Gakki Co ., 840 F.2d 1572, 1577 (Fed. Cir. 1988).  

Therefore, the descriptiveness of “Charleston Harbor Tours” is not at issue.  Rather, 

the relevant issue is whether the application for federal registration of th e admittedly 

descriptive “Charleston Harbor Tours” is entitled to federal registration.  
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ARGUMENT  

Opposer has a real interest in maintaining the descriptive phrase “Charleston  

Harbor tour” in the public domain.  

If Applicant were to gain exclusive rights in the descriptive phrase , "Charleston 

Harbor tours ," in standard characters, Opposer —and all other tour boat operators in 

Charleston— would essentially lose rights that it has enjoyed for 55 years.   

Furthermore, I nternet marketing is extremely important in the travel and tourism 

industry, thus increasing the importance of the public’s rig ht to use descriptive terminology 

with res pect to the Charleston Harbor. See, Mosteller transcript at page 34, lines 14 -20 and 

Harris transcript at page 32, lines 9 -15 and page 40, lines 4 -11. 

To allow protection for generic terms would grant a "monopoly, since a competitor 

could not describe his goods as what they are.'"   Nartron Corp. v. STMicroelectronics, Inc. , 

305 F.3d 397, 404-05 (6th Cir. 2002) , quoting  CES Publ'g Corp. v. St. Regis Publ'ns, Inc. , 

531 F.2d 11, 13 (2d Cir. 1975) ; See also, Restatement  (Third) of Unfair Competition 15  cmt. 

b (1995)("A seller … cannot remove a generic term from the public domain and cast upon 

competitors the burden of using an alternative name."); See also, Boston Duck Tours, LP v. 

Super Duck Tours, LLC , 531 F.3d 1, 20 (1st Cir. Mass. 2008)(“Duck Tour” is generic for 

amphibio us tours and thus unprotectable ). 

Furthermore,with respect to “tour” versus “tours,”  singular and plural uses are 

equivalent. Victoria's Secret Stores v. Artco Equip. Co. , 194 F. Supp. 2d 704, 723 (S.D. Ohio 

2002)(“The singular and plural forms of the same word are essentially indisting uishable in 

the trademark c ontext”); See also, Va. Polytechnic Inst. & State Univ. v. Hokie Real Estate, 

Inc. , 100 U.S.P.Q.2d (BNA) 1199, 1205 (W.D. Va. Mar. 15, 2011 ). 
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Moreover, i n its pleadings (Paragraphs 6 and 19 of the Answer), Applicant TMS and 

its principal , Mr. Scribner , have explicitly stated that TMS would pursue alleged 

“infringers”  were it to be granted the registration at issue.  

Scribner, Robert, (Page 179 :16 to 179:21) 
                           179 
16……Q…Now, I know your attorney wrote that, and  
17              that's fine.  Is that your intent to pursue  
18              infringers once you obtain the registration?   
19……Q…I think I will take any legal remedies  
20             that were available to me being the holder of the  
21             trademark  

 
Accordingly, Opposer SpiritLine  Cruises has a real interest in maintaining the 

descriptive phrase “Charleston Harbor tour” in the public domain.  See , 15 U.S.C. § 1063 

(a); See also, Universal Oil Prods. Co. v. Rexall Drug & Chem. Co. , 59 C.C.P.A. 1120, 1123 

(C.C.P.A. 1972)(“Control  over the mark  or name relied upon is not  determinative  of 

standing  to oppose.  Standing,  within the meaning  of § 13, supra,  is found  when the opposer 

establishes  a real  interest  in the proceeding”), internal citations omitted . 

I.  Applicant's 2(f) d eclaration fails as either erroneous or f raudulent . 

In his 2(f) declaration, Mr. Scribner stated —under penalty of jeopardizing 

Application No. 86334681 or making a false statement or both —that TMS was the 

"substantially exclusive and continuous" user of th e phrase "Charleston Harbor Tours” from 

March 2010 through March 2015.   The evidence, however, shows multiple third parties 

using the phrase "Charleston Harbor Tours”  during those same years.  

Accordingly, the 2(f) declaration  defines two possible scenarios.  First,  Mr. Scribner 

was unaware of uses by other tour boat operators  of "Charleston Harbor tour(s)" between 

2010 and 2015 (this is inconsistent with the evidence).  Alternatively, Mr. Scribner (a nd 
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thus TMS) was aware of m ultiple descript ive uses of "Charleston Harbor t our(s)" by 

multiple users between March 2010 and March 2015, but intentionally refrained from any 

"forthright disclosure of k nown third -party users" to the T rademark Office (this is entirely 

consistent with t he evidence).    

In contrast, Mr. Scribner's own testimony (and much of the discovery to date ) 

demonstrates that Mr. Scribner w as well aware of many such uses .     

Opposer SpiritLine  Cruises—or its predecessor in interest, Fort Sumter Tours —has 

described its services as "Charleston Harbor Tour" (SLC000001 -SLC000004, SLC000512 - 

SLC000513, and SLC000775 - SLC000827) “Charleston Harbor Tours,"( SLC000009 - 

SLC000010 and SLC000828 - SLC000835),  " Harbor Tour," (SLC000510 - SLC000511 and 

SLC000514- SLC000515), "Tours of the Charleston Harbor" (SLC000516 - SLC000517 and 

SLC000773- SLC000774), and the like since at least the 1990’s . See also, Mosteller 

transcript at page 36).    

Likewise, Sandlapp er Tours , a 49 passenger boat with up to 24 tours per week , 

continuous ly used “Charleston Harbor tour(s)” to describe its services from at least 2004 to 

date. See, SLC000609-610 and SLC000734-772.  Sandlapper Tours  leaves from a parallel 

dock to TMS’s Carolina Belle  and Mr. Scribner admitted to being familiar with Sandlapper 

Tours .   

Scribner, Robert, (Pages 80:19 to 81:9)  
                            80 
19……Q…Please correct me when I go to the next  
20              question.  You said the Carolina Belle does the  
21              daily daytime harbor tours?   
22……A…Correct.   
23……Q…And it leaves from the Charleston  
24              Maritime Center?   
25……A…Correct.   
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                            81 
 1……Q…And I think -- Did you give me a street  
 2              there?   
 3……A…Inspection Street.   
 4……Q…Do any other boats leave from there?   
 5              Tour boats.  Excuse me.   
 6……A…Yes.  There's a company that's called  
 7              Sandlapper that does eco tours that operates out of  
 8              there.  And there's a charter sailboat that operates  
 9              out of there called Prevailing Winds.    
 
Scribner, Robert, (Pages 94:6 to 95:5)  
                            94 
 6……Q…How recently did they start -- did  
 7              Sandlapper start giving harbor tours?   
 8……A…My knowledge, the last couple of years.   
 9              Two or three years.   
10……Q…So if Sandlapper was giving harbor tours  
11              for a much longer period than the last two or three  
12              years, that's something you didn't know about?   
13……A…I understand what Sandlapper does pretty  
14              well.   
15……Q…Just to make sure we've got the accurate  
16              answer, you said that they've been giving tours of  
17              the harbor for the last two or three years?   
18……A…Correct.  To my knowledge, yes.   
19……Q…So maybe starting in 2013 at the  
20              earliest?   
21……A…I'm not going to speculate the  date.  I  
22              said the last two or three years.  If that works for  
23              2013, I'll agree to that.   
24……Q…I'm asking you what you know about it.   
25……A…What I know is they are a small  
                            95 
 1              competitor.  They operate on a parallel dock to us.   
 2              They see the volume that we do, and then they  
 3              started trying to do harbor tours because they were  
 4              desirous of moving customers from our busin ess to  
 5              their business.  
 



Opposition No. 91224000  
Page 11 
 
 

 
 

Aqua Safari , a 100 passenger boat with which Mr. Scribner was also familiar, 

described its services as “Charleston Harbor tour(s),”  from at least July of 2014 to date  (See 

SLC000619- SLC000626).  

Scribner, Robert, (Pages 137:25 to 138:13) 
                           137 
25……Q…Tell me what you know about Aqua Safaris.   
                           138 
 1……A…They were a catamaran sailboat with a  
 2              capacity of 100 people that focuses on doing booze  
 3              cruises out of Shem Creek in conjunction with Red's  
 4              Oyster House or restaurant or whatever Red's is  
 5              called.   
 6……Q…What would be your definition of a "booze  
 7              cruise"?   
 8……A…They cruise on a boat that has as its  
 9              basic -- enticing people to come on with low -priced  
10             alcoholic drinks.   
11……Q…Do you sell alcoholic beverages on your  
12              boats?   
13……A…I do. 
 

Similarly, Geechee Girl has continuous ly used the phrase, “Charleston Harbor 

tours” and held the domain name “charlestonharbortours.net”  from April of 2011  to date  

(See SLC000613- SLC000616). 

Scribner, Robert, (Page 135:7 to 135:15)  
                           135 
 7……Q…Have you ever heard of Geechee Girl  
 8              Charters?   
 9……A… I have.   
10……Q…Tell me what you know about them.   
11……A…They've got a small six -pack passenger  
12              vessel and they private charter it.   
13……Q…Did you know they were usi ng  
14              Charlestonharbortours.net?   
15……A…I think I did back then, yes.    
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Scribner, Robert, (Pages 135:23 to 136:7)  
                           135 
23……Q…So you knew about Geechee Girl in 2011?   
24……A…I've heard of their name before.  I don't  
25             know when I knew of them.  I don't know that I knew  
                           136 
 1             about them in 2011.  But I've heard the name.   
 2……Q…Now, again, is this something that you  
 3             would consider less than substantial with respect to  
 4             your 2(f) declaration?   
 5……A…Yes.   
 6……Q…Again, that's your opinion.  Right?   
 7……A…It's my opinion, yes.    

 
Therefore, based on Mr. Scribner’s testimony, the deposition ex hibits , and publicly 

available information, Mr. Scribner was well aware of multiple users of the d escriptive 

phrase "Charleston Harbor Tours" before, during, and after the March 2010 -March 2015 

interval asserted in his 2(f) declaration.   The 2(f) disclosure , therefore,  lacked the 

"forthright disclosure" that would at least make Mr. Scribner a good fai th declarant . 

Marshall Fields  v. Mrs Fields Cookies , 25 U.S.P.Q.2d 1321, 1329 (T.T.A.B. 1992 ).   

Mr. Scribner  thus either knew of such other uses by numerous other parties, but 

intentionally failed to inform the Trademark Office, rendering the declara tion not only 

erroneous, but fraudulent, or Mr. Scribner was completely uninformed when  he made the 

2(f) declaration.  Such ignorance by a declarant, of c ourse, completely eliminates the 

accuracy and evidentiary value of the declaration, which was the basis for  allowing the 

application. 

II.  Application No. 86334681  is invalid for lack of  proper specimens . 

“A trademark or service mark application for registratio n under §1(a) of the 

Trademark Act must include one specimen for each class, showing use of  the mark in 
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commerce on or in connection with the goods, or in the sale or advertising of  the services.  

15 U.S.C. §1051(a)(1); 37 C.F.R. §§2.34(a)(1)(iv), 2.56(a).” TMEP 904 . 

Application Serial No.86334681 , however,  fails to include a proper specimen and 

thus fails to demonstrate any use in commerce, a flaw that the naked 2(f) declaration 

cannot cure.   As stated in the application,  

Specimen 1 is comprised of digital  images of printed brochures advertising 
Applicant's services in connection with the Mark. Specimen 2 is a digital 
image of an advertisement for applicant's services bearing the Mark.  (TEAS 
Plus application filed July 11, 2014) . 
 

A specimen is a key factor  in federal trademark registration because it demonstrates 

use of the mark in commerce in connection with the goods or services.  Tra demarks serve a 

public function and, “t here is no such thing  as property  in a trade -mark  except as a right  

appurtenant  to an established business or trade  in connection with  which  the mark  is 

employed.  The law  of trade -marks  is but  a part  of the broader  law  of unfair  competition; 

the right  to a particular  mark  grows out of its  use, not  its  mere adoption;  its  function  is 

simp ly to designate the goods as the product  of a particular  trader  and to protect  his good 

will against  the sale of another's  product  as his;  and it is not  the subject of property  except 

in connection with  an existing business. United Drug Co. v. Theodore Rec tanus Co ., 248 

U.S. 90, 97 (U.S. 1918) . 

The specimen is the proof provided by an applicant that such actual use has taken 

place. TMEP § 904 ,(“Specimens are required because they show the manner in which the 

mark is seen by the public.  Specimens also provide supporting evidence of facts recited in 

the application.)   For that reason, the Trademark Office rules defining acceptable 

specimens are specific. TMEP § 904.03 , “Material Appropriate as Specimens for 
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Trademarks” .  Similar rules explain categories of items that do not serve as specimens . 

TMEP § 904.04 , “Material Not Appropriate as Specimens for Trademarks.”  

Under the relevant rules,  a “specimen may not be a "picture" of the mark, such as an 

artist’s drawing, a printer’s proof , a computer graphic that merely illustrates what the 

mark looks like, or an image  of the goods or advertising matter for services that has been 

digitally created or altered to include the mark.  Such items do not show actual use of the 

mark on or in connection with the goods or services in commerce and registrat ion must  be 

refused.  TMEP 904.04(a) , emphasis added;15 U.S.C §§ 1051 and 1127; See also, In re The 

Signal  Cos., 228 USPQ 956, 957-58 n.4 (TTAB 1986) ( “The original specimens were objected 

to by the Examining Attorney because that (sic) were in the nature of pri nter's proofs 

rather than evidence of actual service mark use.” ).  

Serial No. 86334681, on its face, admits  that the "specimens" are "digital images.”   

Therefore, because Application Serial No. 86334681 admits on its face that it lacks proper 

specimens, Application Serial No.86334681 fails to demonstrate any use in commerce, a 

flaw that the naked 2(f) de claration cannot cure.  

For this reason alone —and independent of the other good and proper reasons 

demonstrated to date —Application Serial No. 86334681 must be rejected.  

III.  Application No. 86334681 is void ab initio because it was not filed by the 
trademark owner . 
 

Application No. 86334681 was filed in 2014 by TMS and claimed  use since 2003 

through “predecessor companies ,” even though TM S did not even exist until 2008, 

�D�Q�G�F�D�F�F�R�U�G�L�Q�J���W�R���0�U�����6�F�U�L�E�Q�H�U�F�G�L�G���Q�R�W���G�R���D�Q�\���E�X�V�L�Q�H�V�V���X�Q�W�L�O������������ 
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If an application is filed in the name of a first corporation (i.e., TMS) and a sister 

corporation ( i.e., The Kent Group , LLC ) owns the mark, the application is void as filed, 

because the applicant is not the owner of the mark. Great Seats, Ltd. v. Great S eats, Inc ., 

84 U.S.P.Q.2D (BNA) 1235, 1238 (T.T.A.B. 2007) (“There is no evidence of any trans fer of 

rights in the GREAT SEATS designation from the prior '410 corporation to th e new '660 

corporation upon the latter's formation, or at any time thereafter.  There is no evidence that 

the '410 corporation's use of the mark was controlled by the new '660 corporation”  and 

“Even though  Mr.  Matta  . . . may have treated  both corporations  as his alter egos, the '410 

corporation's  use of the mark  prior to the filing d ate did not  constitute  use of the mark  by 

the '660 corporation,  a separate and distinct  legal entity,”  Id  at  1242). 

Even Mr.  Scribner’s  common ownership  cannot  cure this  fatal  flaw . Deltronics, Inc.  

v. H.L. Dalis, Inc. , 158 U.S.P.Q. 475 at 1241 (T.T.A.B. 1968)(“The same individual was the 

president and sole stockholder of both corporations, and he treated both comp anies as his 

alter egos.  However, there was no evidence that any transfer of assets or goodwill from the 

earlier corporation, Deltronics Inc., to the later -formed corporation, Daltronics, Inc., had 

occurred upon the latter's formation. ”). 

Mr. Scribner testified that he has ownership interest in at least four comp anies in 

the water tour business .  Public records indicate that he has at least five (5) such companies 

and Mr. Scribner testified  that he keeps separate ownership for unnamed or confidential 

business reasons: 

TMS, formed in 2008  (JN000 8), owner of the Carolina Queen  (JN00 11), and the 

Applicant of No. 86334681:   
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Scribner, Robert, (Page 32:13 to 32:18)  
                            32 
13……Q…So Harbor Cruises of Charleston owns the  
14              Carolina Belle, and Tour Management Services owns  
15              the Carolina Queen?   
16……A…Correct.   
17……Q…Are both of those correct?   
18……A…That's correct.     
 

The Kent Group Inc ., formed in 2003  (JN000 3) to purchase the assets of the  former 

Charleston Harbor Tours:  

Scribner, Robert, (Page 13:15 to 13:22)  
                            13 
15……Q…Let's try and narrow that down a little  
16              bit.  Tell me when you went into the tourism  
17              business.   
18……A…I think you have all the documents for  
19              when I went in the tourism business, when I bought a  
20              company called Charleston Harbor Tours or formed a   
21              company Charleston Harbor Tours under the ownership  
22              of The Kent Group in 2003.  
 

TMS has requested that the bill of sale remain confidential, but Opposer does  not 

presently contend that The Kent Group failed to obtain, even if only in quit c laim fashion, 

rights to the company name —as opposed to any trademark for —“Charleston Harbor 

Tour s.”   

Harbor Cruises  of Charleston,  formed in June 2007 (JN000 7) and owner of the 

Carolina Belle  (JN00 13): 

Scribner, Robert, (Pages 32:5 to 33:19)  
                            32 
 5……Q…Now, if we went back, I think you said  
 6              Harbor Tours of Charleston owned t he Carolina Belle?   
 7……A…Correct.  Harbor Cruises of Charleston.   
 8……Q…So that's owned by Harbor Cruises of  
 9              Charleston.  What is the entity that owns Carolina  
10              Queen?   
11……A…You just asked me that question.  Tour  
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12              Management Services, Inc.  
13……Q…So Harbor Cruises of Charleston owns the  
14              Carolina Belle, and Tour Management Services owns  
15              the Carolina Queen?   
16……A…Correct.   
17……Q…Are both of those correct?   
18……A…That's correct.   
19……Q…Now, earlier you testified that it was  
20              advantageous from a liability standpoint to have the  
21              Carolina Belle in a different ownership.  Is there  
22              some reason why it's not advantageous to have  the  
23              Carolina Queen in a different corporate entity other  
24              than Tour Management Services?   
25……A…Yes.   
                            33 
 1……Q…Can you explain that to me?   
 2……A…Just financial reasons.   
 3……Q…Earlier you said liability reasons.   
 4……A…You were asking me about the Carolina  
 5              Belle.  We are talking about a different vessel  
 6              right now.   
 7……Q…Do these vessels do different things that  
 8              lead to your different trea tment of them?   
 9……A…Yes, somewhat.   
10……Q…Let's explore that a little bit.  What  
11              does the Carolina Belle do that the Carolina Queen  
12              does not do?   
13……A…It runs a daily harbor tour -- 
14……Q…"It" being the Carolina Bell e?   
15……A…The Carolina Belle.   
16……Q…Okay.   
17……A…And the Carolina Queen does special  
18              events, dinner cruises and other -- a myriad of  
19              other activities.    
 

Hudson River Cruises & Events, Inc. , owner of the Rip Van Winkle and operator of tour 

services on the Hudson River : 

Scribner, Robert, (Pages 18:16 to 19:2)  
                            18 
16……Q…What are the other business or what is  
17              the other business, singular or plural, to which you  
18              give attention?   
19……A…I own another tourism business in New  
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20              York called Hudson River Cruises & Events, Inc.  
21……Q…How long have you owned that?   
22……A…April of 2016.   
23……Q…What does Hudson River Cruises & Ev ents  
24              do?   
25……A…The exact same thing that Charleston  
                            19 
 1              Harbor Tours does:  Tourism -based tour boat,  
 2              sightseeing, dinner cruises, private charters.  

 
Mr. Scribner also testified  that these separate corporations (or LLCs) were 

intentionally formed for  specific and different purposes.    

Mr. Scribner also owns Charleston Schooner Pride, LLC (formed in March 2007 ; 

JN000 5), which is owner of the passenger vessel “Pride ” (JN0012 ) and which is marketed  as 

“The Schooner Pride.” See, TOU 00059; See also, https://www.schoonerpride.com/ , accessed 

December 21, 2016 (“Tour Charleston Harbor and experience the best in Charleston sailing, 

sightseeing and attractions on The Schooner Pride, a classic 84' tall ship .”). 

Mr. Scribner accordingly owns five (5) companies that either own or have owned 

boats on which he conducts business, four of which  did (or continue to do) business on the 

Charleston Harbor.  Furthermore Mr. Scribner testified that these intentionally separate 

companies and their intentionally separate ownership interests serve  his different business 

interests: “minimize liability,” “financial reasons,” “daily harbor tours,” “special ev ents,” 

and “a myriad of other activities.”  

At two points during Mr. Scribner’s November 9, 2016 deposition, under signed 

counsel requested that TMS produce documentation that The Kent Group  had assigned any 

assets or goodwill to TMS.  
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Scribner, Robert, (Page 24:2 to 24:18)  
                            24 
 2……Q…I think that earlier you testified that  
 3              Tour Management Services was created in 2011.  Is  
 4              there something different that happened in 2011, or  
 5              did you misspeak then?   
 6……A…Misspoke.  Tour Management Servi ces was  
 7              created on the date that's indicated on these  
 8              documents, and it was set up as ultimately something  
 9              that the assets of The Kent Group were transferred  
10             to move from an LLC to a corporate structure, and  
11             that happened in 2011.   
12……Q…So there's a transfer of assets in 2011?   
13……A…Correct.   
14……Q…Is that in writing?   
15……A…Yes, it is.   
16 …..MR. SUMMA:  We'd like to request  
17               that even if under confidentiality eyes only.   
 
Scribner, Robert, (Page 27:6 to 27:14)  
                            27 
 6……Q…So in 2011 the assets that had belonged  
 7             to The Kent Group became the assets of Tour  
 8             Management Services?   
 9 ……A…Corr ect.   
10……Q…And that was done formally with transfer  
11             of paperwork and so forth?   
12……A…Correct.   
13 …..MR. SUMMA:  Again, I'll repeat that  
14              we'd want to see that relationship on paper.    
 

This request was formerly repeated by mail on Monday, November 28, 2016 . No 

such documentation has been produced.  TMS has th us failed to establish that it was the 

owner of any rights in "Charleston Harbor tours.”  

As already established herein , TMS was not formed until 2008, and did not conduct 

business until 2011.   Therefore, in accordance with Mr. Scribner’s testimony, TMS could not 

have been using  "Charleston H arbor tours” starting in March 2010 (per his 2(f) 

declaration). 
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IV.  TMS’s conduct precludes registration. 

TMS own conduct is inconsistent with any assertion of trademark rights  and 

precludes federal registration .  A trademark will be considered generic or abandoned 

“[w]hen any course of conduct of the owner, including acts of omission as well as  

commission, causes the mark to become generic name for the goods or serv ices on or in 

connection with which it is used or otherwise to lose its significance as a  mark.” 15 U.S.C. 

§�×1127. 

Acts that may cause a mark to become generic may include failure to prevent others  

from using one’s mark (i.e., failure to police marks)  and a trademark owner’s own misuse of 

a mark, including using a mark in a manner inconsistent with trademark  ownership . 

Wallpaper Mfrs., Ltd. v. Crown Wallcovering Corp. , 680 F.2d 755, 766 (C.C.P.A. 1982) 

(“Without question, [a mark’s] distinctiveness can be lost by failing to  take action against 

infringers”);  Retail Servs., Inc. v. Freebies Publ'g , 364 F.3d 535, 545 (4th Cir. 2004) 

("evidence of the owner's generic use, in particular, i s strong evidence of genericness”).  

TMS’s failure to assert or enforce alleged trademark rights for over 13 ye ars in the 

presence of multiple users is inconsistent with trademark ownership and pre cludes federal 

registration. 

First, TMS failed to assert its  alleged trademark rights.  TMS failed to give notice or 

otherwise use the phrase “Charleston Harbor tours” in a manner consiste nt with trademark 

ownership so as to provide notice to third parties that TMS was asserting tradema rk rights 

in “Charleston Harb or tours.”  Use of the ™ or SM symbols can serve as one form of notice to 

the public that a party is asserting trademark rights in a particular mark.  Al though TMS 

produced over 300 image versions of advertising or pre -advertising, during discovery, none 
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of the produced items use the ™ or SM symbols in conjunction with “Charleston Harbor 

tours.”  Additionally, w ithin and among the images TMS produced, the failure to 

demonstrate a single commercial impression becomes conspicuous.   

Second, TMS failed to ever  ask third parties to cease unauthorized use of the alleged 

“Charleston Harbor tours” mark for all of the years prior to TMS applying for fe deral 

registration of “Charleston Harbor tours.”  TMS alleges it first began usin g “Char leston 

Harbor tours” in 2003 .  See, TOU00414 .     

SpiritLine —and its predecessor in interest, Ft. Sumter Tours —used the phrase 

“Charleston Harbor tours” to describe its services openly and continuousl y from at least as 

early as 1995. See, SLC000001, SLC0005 10-525, SLC000773-836.  Lik ewise, Sandlapper 

used the phrase, “Charleston Harbor tours” to describe its services openly  and continuously 

from at least as early as 200 4. See, SLC000609-610 and SLC000734-772.   

Similarly, other third parties have used “Charleston Harbor tours” to desc ribe their 

services in the years leading up to TMS filing an application for federal regist ration of 

“Charleston Harbor tours.”  See, SLC000611 - SLC000629.  Although TMS’s major 

competitors continuously used “Charleston Harbor tours” to describe their services over the 

years, TMS never asked any other  users to cease use of “Charleston Harbor tours .”  See, 

Scribner’s Deposition transcript, page 123, lines 2 -11; page 124, lines 7-12; page 126, lines 

23-24; and page 128, line 23 -page 129, line 2.   

TMS’s failure to address other users  for the entire six years between TMS’s creat ion 

in 2008 , its initiation of active business in 2011,  and filing Application  No. 86334681 in 

2014 is an act of omission inconsistent with trademark use or ownership.  
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Third, TMS’s own frequent use of “Charleston Harbor tours”  in a descriptive  fashion 

is inconsistent with trademark ownersh ip and precludes registration. Retail Servs., Inc. v. 

Freebies Publ'g , 364 F.3d at 545.  Over the years, TMS has regularly described its own 

services as “harbor tours”, “a Charleston Harbor Tour”, and “Charl eston’s favorite Harbor 

Tour”. See, TOU00006 - TOU00012 and TOU00 296).  Therefore, TMS’s own descriptive use 

defeats the already weak 2(f) arguments as to alleged distinctiveness.  

CONCLUSION  

The evidence, viewed in the light most favorable to the Applicant, establis hes that 

Registration must be refused for at least four independent reasons.  First, Applicant’s 2(f) 

declaration is invalid as either erroneous or fraudulent and thus fails to supp ort the alleged 

distinctiveness of the mark.  Second, Application No. 86334681 is invalid for lack of proper 

specimens because the alleged specimens submitted when No. 86334681 was filed are 

unacceptable as specimens under 37 CFR 2.56 and TMEP 904.04.  Third, Applic ation No. 

86334681 is void ab initio because it was not filed by the trademark owner.  Fourth , the 

Applicant’s use of “Charleston Harbor Tour s” is inconsistent with an assertion of trademark 

rights and precludes registration.  

The registration, therefore, must be rejected under any one of the aforemention ed 

arguments, independently, and Applicant respectfully requests that the Boa rd grant 

Opposer’s Motion for Summary Judgment.  
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· 1· · · · · A. · · The entire -- the entire company was

· 2· · under one corporate umbrella, Fort Sumter Tours,

· 3· · Inc. --

· 4· · · · · Q. · · Okay.

· 5· · · · · A. · · -- which was a C corporation at that

· 6· · time.

· 7· · · · · Q. · · How did you get involved with Fort

· 8· · Sumter Tours, Inc.?

· 9· · · · · A. · · My father-in-law was the founder and

10· · owner.

11· · · · · Q. · · Okay. · And his name?

12· · · · · A. · · George Campsen, C-A-M-P-S-E-N.

13· · · · · Q. · · Okay. · So in 1999 was your employer

14· · still Fort Sumters Tour (sic), Inc.?

15· · · · · A. · · You mean '89?

16· · · · · Q. · · Well, '9 -- sorry, 1990.

17· · · · · A. · · 19 -- yes. · SpiritLine Cruises is an

18· · LLC formed in '97.

19· · · · · Q. · · Okay. · So in 1990 when you became a

20· · vice-president you were vice-president at Fort

21· · Sumter Tours, Inc.?

22· · · · · A. · · Correct.

23· · · · · Q. · · You said SpiritLine was formed in 1997?

24· · · · · A. · · Yes, ma'am.

25· · · · · Q. · · And that's SpiritLine Cruises, LLC,

R
ea

d 
an

d 
Si

gn
 O

nl
y

A. WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO
scheduledepo.com

Spiritline Cruises, LLC v
Tour Management Services, Inc.

William Richard Mosteller
November 17, 2016

A. WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO
scheduledepo.com

Page 14
YVer1f



34
· 1· · · · · A. · · I can't recall.

· 2· · · · · Q. · · When did you first hear of his

· 3· · involvement with Charleston Harbor Tours?

· 4· · · · · A. · · I genuinely can't recall.

· 5· · · · · Q. · · Okay. · Did you see any marketing

· 6· · materials from Charleston Harbor Tours back in

· 7· · 2003, 2002?

· 8· · · · · A. · · I don't have immediate recognition of

· 9· · walking up to a rack and saying, oh, but, yes,

10· · there's a general awareness that -- of that.

11· · · · · Q. · · Did SpiritLine use the phrase

12· · Charleston Harbor Tours in 2002 and 2003 in its

13· · marketing?

14· · · · · A. · · We used the term Charleston Harbor Tour

15· · or Charleston Harbor Tours on brochures during the

16· · 1990s. · When we began our efforts for search engine

17· · optimization, which started in 2003, we used that

18· · term, Charleston Harbor Tours, as a keyword and it

19· · was a part of our strategy to optimize our Web

20· · site.

21· · · · · Q. · · So when you say that you used the

22· · phrase Charleston Harbor Tours on brochures in the

23· · '90s, is the we Fort Sumter Tours?

24· · · · · A. · · Well, technically it would be Fort

25· · Sumter Tours up until 1997. · After that it would be
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· 1· · · · · Q. · · So SpiritLine tours did not use the

· 2· · phrase Charleston Harbor Tour or the phrase

· 3· · Charleston Harbor Tours prior to 2003 or 2004?

· 4· · · · · A. · · No, I --

· 5· · · · · · · · MR. SUMMA:· I think it's been asked and

· 6· · answered but go ahead.

· 7· · · · · · · · THE WITNESS:· I said we were using that

· 8· · phrase in the '90s and we continued to use it in

· 9· · brochures and in print but -- but we began to

10· · specifically use it in an additional way in search

11· · engine optimization in 2003/4.

12· · BY MS. HUMPHRIES:

13· · · · · Q. · · So I just want to make sure we're

14· · clear. · Fort Sumter Tours used the phrase

15· · Charleston Harbor Tours and Charleston Harbor

16· · Tour --

17· · · · · A. · · It --

18· · · · · Q. · · -- in print brochures in the mid '90s?

19· · · · · A. · · Yes.

20· · · · · Q. · · And when SpiritLine was formed in 1997,

21· · it also used the phrase Charleston Harbor Tours in

22· · print brochures?

23· · · · · A. · · If you go back and look at our

24· · brochures, they -- they generally refer to our --

25· · or our marketing material they would refer to the
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· 1· · excuse me.

· 2· · · · · Q. · · You also mentioned the Internet. · What

· 3· · domain names does SpiritLine own?

· 4· · · · · A. · · Spiritlinecruises.com,

· 5· · fortsumtertours.com, graylineofcharleston.com.

· 6· · That's not something I look at all the time, to be

· 7· · honest with you. · Spiritlineweddings.com. · I'm sure

· 8· · there are variations off of that.

· 9· · · · · Q. · · Do you pay for any ad campaigns through

10· · ad servers?

11· · · · · A. · · When you say ad campaigns --

12· · · · · Q. · · Internet, Internet ad campaigns.

13· · · · · A. · · Pay-per-click campaigns?

14· · · · · Q. · · Yeah.

15· · · · · A. · · Yeah, absolutely.

16· · · · · Q. · · And what services do you use for

17· · pay-per-click campaigns?

18· · · · · A. · · We utilize a company called SIMS

19· · Agency.

20· · · · · Q. · · Spell that.

21· · · · · A. · · It's capital S, capital I, capital M,

22· · capital S, Agency.

23· · · · · Q. · · Do you do any other Internet marketing?

24· · · · · A. · · CVB.

25· · · · · Q. · · So we've discussed -- go ahead.
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· 1· · · · · · · · And you said other advertisements.

· 2· · Were those electronic or print?

· 3· · · · · A. · · Both.

· 4· · · · · Q. · · What, if any, methods do you use to

· 5· · track the reach or impact of your marketing

· 6· · efforts?

· 7· · · · · A. · · Google ad words -- excuse me, Google

· 8· · Analytics for the Website, use promotion codes to

· 9· · track the success of an ad/coupon, domains, if I

10· · have that available that fits that ad, for example,

11· · spiritlinewedding.com -- weddings.com.

12· · · · · Q. · · Anything else?

13· · · · · A. · · No.

14· · · · · Q. · · So going back to Google Analytics, what

15· · does that tell you?

16· · · · · · · · MR. SUMMA:· Objection, a bit vague.

17· · Dial in a little bit, and that will be fine.

18· · BY MS. HUMPHRIES:

19· · · · · Q. · · From Google Analytics, what information

20· · do you get regarding the reach or impact of your

21· · marketing efforts?

22· · · · · A. · · Number of visitor sessions, page views,

23· · time on the site, demographics, where they're

24· · coming from, referring domains, keyword.

25· · · · · Q. · · How long have you been using Google
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Page 13

1 officer, board of directors.  
2      Q     Would I be correct to call you a C-suite 
3 guy?  
4      A     I don't know what you mean by C-suite.  
5      Q     Chief executive officer, chief financial 
6 officer -- 
7      A     I'm just giving you a progression of 
8 titles.  You asked me for responsibilities.  
9      Q     I don't have a definition for C-suite per 

10 se, but I've heard people use it as shorthand.  
11      A     I've never heard the term.  
12      Q     So in 2013, is that when you went into 
13 the tourism business?  
14      A     No.  
15      Q     Let's try and narrow that down a little 
16 bit.  Tell me when you went into the tourism 
17 business.  
18      A     I think you have all the documents for 
19 when I went in the tourism business, when I bought a 
20 company called Charleston Harbor Tours or formed a 
21 company Charleston Harbor Tours under the ownership 
22 of The Kent Group in 2003.  
23      Q     So you bought a tourism company in 2003?  
24      A     I bought the assets of Charleston Harbor 
25 Tours.  

Page 14

1      Q     Based on your experience as a 
2 high-ranking corporate officer, what do you mean 
3 when you say you bought the assets of Charleston 
4 Harbor Tours?  
5      A     I bought the assets as opposed to buying 
6 the stock in the company.  
7      Q     What did you get when you bought 
8 Charleston Harbor Tours?  
9      A     I would be glad to go through it, but I 

10 got the use of all the marks and trademarks, all the 
11 hard assets of the business, including office 
12 furniture, vessel, website.  That's basically it.  
13      Q     So you referred to some of the documents, 
14 and we can get into those.  But for now, would you 
15 sort of give me some clarification on maybe the 
16 overlap of what you were doing from 2003 to 2013?  
17      A     Yeah.  My background has been running 
18 companies, building businesses, making acquisitions 
19 and divestitures.  And I bought this business after 
20 relocating from Atlanta to Charleston and applied my 
21 past background and skill-set to taking a small 
22 business and growing it into a little bit bigger 
23 than a small business.  
24      Q     But at the same time you were still 
25 working in the office products industry?  

Page 15

1      A     Correct.  
2      Q     Now, starting in 2013 -- Am I picking the 
3 right date?  You said you were in the office 
4 products industry from 1984 to 2013, if I understood 
5 your previous testimony correctly.  
6      A     Maybe you can clarify what you're looking 
7 for for the right date.  I don't understand what 
8 "right date" means.  
9      Q     Well, you told me you started in the 

10 office products industry in 1984.  You told me that 
11 you worked in that industry for 30 years 
12 approximately.  That takes us to 2013.  
13      A     Mm-hmm.  
14      Q     You've indicated a yes to that.  At the 
15 same time you bought a tourism company in 2003?  
16      A     Correct.  
17      Q     So that gives ten years when you're 
18 either at a minimum owning a tourism company but not 
19 working there?  
20      A     No.  I didn't say that.  
21      Q     Well, that's what I'm looking for 
22 clarification on.  
23                 MR. FENNO:  Do you have a specific 
24 question, Counselor?  
25                 MR. SUMMA:  Yes.  I want to know 

Page 16

1 what he was doing between 2003 and 2013 in the 
2 tourism industry.  
3 BY MR. SUMMA:
4      Q     Perhaps I could rephrase it 
5 proportionately.  Your use of your time as a 
6 business person between 2003 and 2013, am I correct 
7 that you used some of your time in the tourism 
8 industry and some of your time in the office 
9 products industry?  

10      A     I did consulting in the office products 
11 industry as well as working for a private equity 
12 company running the business in New York and, like 
13 many people do, commuted when I needed to to perform 
14 my functions.  
15            I bought Charleston Harbor Tours in 2003 
16 with my wife as a partner.  She worked actively in 
17 the business, as did I, as my time was available.  
18 And I had several key employees who also worked at 
19 my direction in the business and my wife's 
20 direction.  
21      Q     Did you begin working entirely in the 
22 tourism industry in 2013?  
23      A     I've been entirely in the tourism 
24 industry since 2003.  I've been splitting my time 
25 and doing -- managing the business.  
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1      Q     You used the term "splitting" your time.  
2 Can you give me an indication of the split 
3 proportion?  
4      A     It would be a pure guess.  
5      Q     So you don't know how much time you 
6 spent --
7      A     Yes, I have a good feel for it.  
8      Q     Could you give me your good feel for it?  
9      A     Yeah.  From 2004 to about 2006, I spent 

10 40 percent of my time in the business and 60 percent 
11 of my time in other activities.  
12      Q     When you say "the business," you mean the 
13 tourism business --
14      A     Charleston Harbor Tours.  
15      Q     So the 40 percent refers to Charleston 
16 Harbor Tours?  
17      A     Right.  
18      Q     And 60 percent is elsewhere.  Okay.  And 
19 then you've given us 2006 as some sort of a breaking 
20 point.  What changed in 2006 or how did the 
21 proportions change in 2006?  
22      A     I spent less time doing consulting and 
23 working with a private equity group and more time in 
24 this business.  Probably flipped to about 90/10 -- 
25 90 percent in this business, 85 percent in this 
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1 business, 15 percent in the other business.  
2      Q     Again, to circle back, 2013 is -- Let me 
3 rephrase it.  Have you put aside all of your other 
4 businesses other than Charleston Harbor Tours/Tour 
5 Management Services?  
6      A     I don't understand what you mean by that.  
7      Q     Is your professional time devoted in a 
8 high percentage, greater than 95 percent, in the 
9 tourism industry starting in 2013?  

10      A     You know, I'm involved in other 
11 activities in my life.  This is my primary business, 
12 if that answers your question.  Whether it's 95 
13 percent or it's 87 percent, that's my primary focus.  
14 It's not the only business I own, but it's my 
15 primary focus.  
16      Q     What are the other business or what is 
17 the other business, singular or plural, to which you 
18 give attention?  
19      A     I own another tourism business in New 
20 York called Hudson River Cruises & Events, Inc.
21      Q     How long have you owned that?  
22      A     April of 2016.  
23      Q     What does Hudson River Cruises & Events 
24 do?  
25      A     The exact same thing that Charleston 

Page 19

1 Harbor Tours does:  Tourism-based tour boat, 
2 sightseeing, dinner cruises, private charters.  
3      Q     Do you have any formal training in the 
4 tourism industry?  
5      A     Perhaps you should expand on what you 
6 mean by "formal training."  
7      Q     A college major or a college minor.  
8      A     Not in tourism, no.  
9      Q     Did you train under any recognized 

10 experts in the tourism industry before you entered 
11 it?  
12                 MR. FENNO:  Objection.  Vague and 
13 ambiguous.  
14      A     I'm not sure that I understand your 
15 question.  Tell me who a recognized entity is or 
16 person.  
17 BY MR. SUMMA:
18      Q     I would ask you.  If there's no such 
19 person, that's fine.  I'm just asking whether you 
20 trained under any individuals from which you learned 
21 things about the tourism industry?  
22      A     A little time with the previous owner of 
23 this business.  But other than that, no.  No linkage 
24 to somebody that tutored me on this business 
25 specifically.  

Page 20

1      Q     And who was the previous owner of this 
2 business?  
3      A     A gentleman by the name of Steve Peper.  
4      Q     Is that spelled like the spice?  
5      A     No.  One P.  
6      Q     Do you do any consulting in the tourism 
7 industry?  
8      A     Not currently, no.  
9      Q     But you have?  

10      A     On occasion.  
11      Q     Who retained you as a consultant?  
12      A     I don't recall.  It's been quite a few 
13 years since I've done any of that.  
14      Q     What sort of expertise were they 
15 requesting?  
16                 MR. FENNO:  Objection.  Speculation.  
17 Vague and ambiguous.  
18 BY MR. SUMMA:
19      Q     You've testified that you were a 
20 consultant in the tourism industry.  
21      A     No, I did not.  I testified that I was a 
22 consultant in the office products industry.  You 
23 just asked me if I've done any consulting in this 
24 industry.  
25      Q     Let me use the phrase "tourism industry."  
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1 Have you done any consulting --
2      A     Not for pay, no.  Not for compensation.  
3      Q     So how about not for compensation?  
4      A     I've done some advisory work, yes, 
5 because I sit on the board of directors of the 
6 Passenger Vessel Association and recognized as 
7 somebody that has knowledge about the industry.  
8      Q     In that role with the New Vessel 
9 Association --

10      A     Passenger Vessel Association.  
11      Q     Are there any certifications or 
12 examinations that you've taken or obtained in the 
13 tourism industry?  
14      A     Not specifically related to tourism, no.  
15      Q     Have you ever been an expert witness at a 
16 trial?  
17      A     No.  
18      Q     It sounds like you have testified at 
19 trial, though?  
20      A     Correct.  
21                      (Exhibit No. 47 marked for 
22                       identification.)
23 BY MR. FENNO:
24      Q     Mr. Scribner, this is Exhibit 47.  If we 
25 look at Exhibit 47, it's from the South Carolina 
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1 Secretary of State's Office.  It seems to be dated 
2 February 5, 2003.  It says that it's the formation 
3 of The Kent Group LLC.  Take your time if you need 
4 to confirm that you recognize this.  
5      A     I recognize it.  
6      Q     And is this the articles of incorporation 
7 of The Kent Group LLC?  
8      A     It is validated by the Secretary of 
9 State, and it appears to be a copy of the original, 

10 yes.  
11      Q     So this would be the company to which you 
12 referred a little bit earlier that you formed for 
13 the purpose of entering the tourism industry?  
14      A     Correct.  
15      Q     So this company was in existence.  Is 
16 this the company that purchased the assets that you 
17 referred to of the prior owner of -- I think you 
18 said the company name was Charleston Harbor Tours.  
19 Is that correct?  
20      A     The company name was Charleston Harbor 
21 Tours, LLC.  
22      Q     So The Kent Group bought the assets of 
23 that company?  
24      A     Correct.  Yes.  
25      Q     You were talking earlier about the assets 
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1 you got.  We'll get into that in a little bit.  Let 
2 me show you the next document.  
3                      (Exhibit No. 48 marked for 
4                       identification.)
5 BY MR. SUMMA:
6      Q     This is Exhibit 48.  Exhibit 48 on its 
7 face says it's the articles of incorporation for a 
8 statutory close corporation.  I'm going to ask you 
9 if you recognize it.  

10      A     Yes.  It appears to be the validation 
11 from the State of South Carolina of the corporation 
12 that was set up.  
13      Q     Did you use a lawyer to set this up?  
14      A     Yes.  
15      Q     On the second page there is somebody 
16 named C.D. Hopkins, III.  
17      A     Correct.  
18      Q     Does he practice here in Charleston, or 
19 did he at the time?  
20      A     He does not practice in Charleston.  He 
21 practices in Mt. Pleasant, which I assume is 
22 probably Charleston County.  
23      Q     If you go to the third page of Exhibit 
24 48, this says that the corporation was formed in 
25 October of 2008.  Would you agree with that?  
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1      A     Yes.  
2      Q     I think that earlier you testified that 
3 Tour Management Services was created in 2011.  Is 
4 there something different that happened in 2011, or 
5 did you misspeak then?  
6      A     Misspoke.  Tour Management Services was 
7 created on the date that's indicated on these 
8 documents, and it was set up as ultimately something 
9 that the assets of The Kent Group were transferred 

10 to to move from an LLC to a corporate structure, and 
11 that happened in 2011.  
12      Q     So there's a transfer of assets in 2011?  
13      A     Correct.  
14      Q     Is that in writing?  
15      A     Yes, it is.  
16                 MR. SUMMA:  We'd like to request 
17 that even if under confidentiality eyes only.  
18 BY MR. SUMMA:
19      Q     So what did Tour Management Services do 
20 from 2008 to 2011 before it obtained the assets of 
21 The Kent Group?  
22      A     Filed tax returns with no activity.  
23      Q     To the extent that Tour Management 
24 Services obtained the assets of The Kent Group, Tour 
25 Management Services obtained those assets in 2011?  
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1      A     To the best of my recollection.  I'd have 
2 to go back and go through a lot of accounting papers 
3 to give you every detail of that, if that's what 
4 you're asking about.  
5      Q     Well -- 
6      A     The assets transfer from The Kent Group 
7 to Tour Management Services, it was simply a matter 
8 of moving from one corporate structure LLC to a C 
9 corp.  

10      Q     Well, you say simply a matter of moving.  
11 Given your experience -- 
12      A     Legally transferring the assets from one 
13 structure to another structure, going through the 
14 proper process, which was all annotated and done 
15 with accountants and lawyers.  
16      Q     And your recollection twice now appears 
17 to be that that occurred in 2011?  
18      A     The first year for which we filed a tax 
19 return where there was activity was 2011, to my 
20 recollection, in Tour Management Services.  
21      Q     Forgive me, but I'm a patent attorney and 
22 not a finance guy.  Does that mean that when you 
23 filed a tax return for 2011, that would have been 
24 something like us lay people and small business 
25 people do the following year?  In other words, in 
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1 2012 you filed tax returns for 2011?  
2      A     Well, the tax year ends December 31st.  I 
3 don't think you do taxes in the same current year.  
4 You file 2011 taxes in the subsequent year.  
5      Q     Right.  
6      A     According to the IRS regulations.  Am I 
7 validating what you're saying?  Is that what you're 
8 looking for?  
9      Q     I'm just making sure I get the date 

10 correct, or as best as we can get it consistent with 
11 your recollection.  
12      A     Right.  
13      Q     So is there a reason that it became 
14 advantageous to change from the LLC to the statutory 
15 close corporation in 2011?  
16      A     There were personal and financial reasons 
17 to do it.  
18                 MR. FENNO:  If we're getting to the 
19 point where we're having some sort of sensitive 
20 business information -- I don't know on this topic 
21 whether we might.  But if it looks like we are, 
22 there may be a time where we would ask you to have 
23 your client step out and do attorney eyes only 
24 stuff.  I don't know on this particular -- 
25                 MR. SUMMA:  Just ask and we'll --
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1                 MR. FENNO:  Bob, I'm letting you 
2 know if we're digging into something personal -- 
3                 MR. SUMMA:  We'll probably ask the 
4 same privilege on the same basis.  So that's fine.  
5 BY MR. SUMMA:
6      Q     So in 2011 the assets that had belonged 
7 to The Kent Group became the assets of Tour 
8 Management Services?  
9      A     Correct.  

10      Q     And that was done formally with transfer 
11 of paperwork and so forth?  
12      A     Correct.  
13                 MR. SUMMA:  Again, I'll repeat that 
14 we'd want to see that relationship on paper.  
15                      (Exhibit No. 49 marked for 
16                       identification.)
17 BY MR. SUMMA:
18      Q     Exhibit 49 on its face appears to be 
19 another articles of incorporation for a company 
20 called Harbor Cruises of Charleston, LLC.  
21                 MR. FENNO:  Phil, just technically, 
22 these are articles of organization for LLCs.  
23                 MR. SUMMA:  My bad.  Articles of 
24 organization of an LLC.  
25 BY MR. SUMMA:
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1      Q     To me, it appears to be dated June 12, 
2 2007.  Is that your signature on page 3, 
3 Mr. Scribner?  
4      A     Yes.  
5      Q     What is Harbor Cruises of Charleston, 
6 LLC?  
7      A     Harbor Cruises of Charleston, LLC, is the 
8 owner of the Carolina Belle tour boat.  
9      Q     Does it own anything else in your 

10 business?  
11      A     No, other than directly related on-board 
12 equipment associated with the boat.  
13      Q     Again, from a business standpoint, what 
14 would be the purpose of having ownership of a boat 
15 in a separate limited liability company?  
16      A     To compartmentalize potential liability 
17 in case of a bad accident, is one reason.  
18      Q     Was the boat the Carolina Belle an asset 
19 of The Kent Group?  
20      A     Yes.  
21      Q     So that asset was transferred to Harbor 
22 Cruises of Charleston at some point?  
23      A     Correct.  
24      Q     And I assume there's some sort of written 
25 document to that effect?  
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1      A     Correct.  
2                 MR. SUMMA:  So we would like to 
3 request that document.  
4 BY MR. SUMMA:
5      Q     Let's go back to the company that you 
6 purchased.  
7      A     Which company did I purchase?  
8      Q     I'll clarify.  
9      A     Please do.  

10      Q     Let's go back to when The Kent Group, 
11 LLC, I believe, purchased Charleston Harbor Tours.  
12 Was the company operating publicly as Charleston 
13 Harbor Tours at the time?  
14      A     You asked me two different questions in 
15 that.  So please break it down and ask me which --
16      Q     That's fair.  Was the public trade name 
17 of Charleston Harbor Tours Charleston Harbor Tours 
18 when The Kent Group bought it?  
19      A     Charleston -- The Kent Group did not buy 
20 Charleston Harbor Tours, LLC.  As I said in an 
21 earlier conversation, The Kent Group bought the 
22 assets of Charleston Harbor Tours, LLC.  It did not 
23 buy the corporation.  It did not buy the 
24 liabilities.  It bought the trademarks and the 
25 assets associated with running the business.  

Page 30

1      Q     To the best of your recollection, what 
2 trademarks did you obtain -- did The Kent Group 
3 obtain when it purchased those assets?  
4      A     It bought the trade name Charleston 
5 Harbor Tours that had been used by Charleston Harbor 
6 Tours, LLC, since the formation of Charleston Harbor 
7 Tours, LLC, which happened sometime prior to my 
8 buying the business, buying the assets.  
9      Q     So there was a boat or a company 

10 operating in the harbor that the public could buy a 
11 ticket and ride that was named Charleston Harbor 
12 Tours?  
13      A     Yes.  
14      Q     Have you ever heard of a company called 
15 Gray Line?  
16      A     Yes.  Gray Line Bus Tours.  I believe 
17 your client owns that business.  
18      Q     Have you ever heard of anything else in 
19 Charleston operated under the Gray Line mark?  
20      A     Yes.  
21      Q     What?  
22      A     Gray Line Water Tours.  
23      Q     Gray Line Water Tours?  
24      A     I believe it's water tours.  I'm not 
25 sure.  
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1      Q     Do you know who owned that company or 
2 their boats?  
3      A     Steve Peper.  
4      Q     Steve Peper.  So Steve Peper owned -- you 
5 said I think Gray Line Water Tours?  
6      A     As far as I know.  
7      Q     So in 2003 before you bought the company, 
8 as far as you know, would a tourist buy a ticket 
9 that said Charleston Harbor Tours, or would they buy 

10 a ticket that said Gray Line Water Tours?  
11      A     To the best of my knowledge, they would 
12 buy a ticket that said Charleston Harbor Tours.  The 
13 Gray Line company was not in existence when -- 
14 anytime I've been in Charleston.  I don't know when 
15 they went out of existence.  
16      Q     Do you own any boats other than the 
17 Carolina Belle?  Does Tour Management Services own 
18 any boats --
19      A     Yes.  
20      Q     Would you please name them for me?  
21      A     Carolina Queen.  
22      Q     Any other boats?  
23      A     Not owned by Tour Management Services, 
24 no.  I take that back.  A 19-foot Grady White.  
25      Q     I'm not a boatsman.  Would you explain 
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1 that?  
2      A     It's just a service vessel for our 
3 service -- outboard motor boat for the Carolina 
4 Queen and others.  
5      Q     Now, if we went back, I think you said 
6 Harbor Tours of Charleston owned the Carolina Belle?  
7      A     Correct.  Harbor Cruises of Charleston.  
8      Q     So that's owned by Harbor Cruises of 
9 Charleston.  What is the entity that owns Carolina 

10 Queen?  
11      A     You just asked me that question.  Tour 
12 Management Services, Inc.
13      Q     So Harbor Cruises of Charleston owns the 
14 Carolina Belle, and Tour Management Services owns 
15 the Carolina Queen?  
16      A     Correct.  
17      Q     Are both of those correct?  
18      A     That's correct.  
19      Q     Now, earlier you testified that it was 
20 advantageous from a liability standpoint to have the 
21 Carolina Belle in a different ownership.  Is there 
22 some reason why it's not advantageous to have the 
23 Carolina Queen in a different corporate entity other 
24 than Tour Management Services?  
25      A     Yes.  
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1      Q     Can you explain that to me?  
2      A     Just financial reasons.  
3      Q     Earlier you said liability reasons.  
4      A     You were asking me about the Carolina 
5 Belle.  We are talking about a different vessel 
6 right now.  
7      Q     Do these vessels do different things that 
8 lead to your different treatment of them?  
9      A     Yes, somewhat.  

10      Q     Let's explore that a little bit.  What 
11 does the Carolina Belle do that the Carolina Queen 
12 does not do?  
13      A     It runs a daily harbor tour --
14      Q     "It" being the Carolina Belle?  
15      A     The Carolina Belle.  
16      Q     Okay.  
17      A     And the Carolina Queen does special 
18 events, dinner cruises and other -- a myriad of 
19 other activities.  
20      Q     What other sorts of activities does a 
21 tour boat do besides cruises and what you call 
22 special events?  
23      A     Weddings, anniversaries, class reunions, 
24 family gatherings, special events put on by large 
25 companies that want to have meetings associated with 
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1 a dinner on the water, focused theme events and 
2 other activities.  But I think you get the thread 
3 through of the type of activities that we do.  
4      Q     Do you reserve the Carolina Belle 
5 strictly for the daily harbor tours?  
6      A     No.  We have a pretty broad consumer 
7 following under the name Charleston Harbor Tours 
8 which allows us to do a lot more than just the tours 
9 during the day.  We do a lot of special events and 

10 other activities on this boat but more in the 
11 evening; whereas the Carolina Queen operates daily 
12 and in special events.  
13      Q     If I understood you a few questions ago, 
14 you said that the Carolina Queen did different 
15 things than the Carolina Belle.  Am I correct in 
16 hearing that the Carolina Belle does some of the 
17 same things that the Carolina Queen might do?  
18      A     Yes.  
19      Q     Special events, to use a phrase?  
20      A     We do all the similar type of events.  
21 But what differentiates the Carolina Belle, it's 
22 dedicated during the daytime hours to doing the 
23 harbor tours.  
24      Q     What is the address of your office here 
25 in Charleston, for lack of a better term?  
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1      A     11 Isabella Street, Charleston.  
2      Q     Where do the tourists go to board either 
3 the Carolina Belle or the Carolina Queen?  
4      A     They board the Carolina Belle at the 
5 Charleston Maritime Center in Charleston on 
6 Inspection Street.  
7      Q     And just to clarify, do they board the 
8 Carolina Queen someplace else?  
9      A     Yes.  

10      Q     Where is that?  
11      A     City Marina, Lockwood Drive in 
12 Charleston.  
13      Q     Is there a business reason for the 
14 separation?  
15      A     Yes.  
16      Q     Would you mind explaining the reason?  
17      A     Yes.  I would prefer to do it when my 
18 competitor is out of the room.  
19      Q     We may ask that later.  We'll try and 
20 keep rolling here for a few more minutes before a 
21 break.  
22            Tell me about Hudson River Cruises & 
23 Events.  Where does it have its office?  
24      A     Kingston, New York.  
25      Q     I think you testified earlier that it 
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1 does the same thing as Tour Management Service does 
2 here in Charleston?  
3      A     Correct.  
4      Q     So there's a boat tour called Hudson 
5 River Cruises & Events?  
6      A     Correct.  
7      Q     Where would -- What is the name of that 
8 boat?  
9      A     Rip Van Winkle.  

10      Q     Is that the only boat it uses?  
11      A     Correct.  
12      Q     Does the Rip Van Winkle dock at more than 
13 one place?  
14      A     It can, but it primarily docks at one 
15 location.  Rondout Landing in Kingston, New York.  
16      Q     What do tourists or passengers see on the 
17 Hudson River cruise?  
18      A     Foliage, buildings, architectural 
19 interests, wildlife, ecology.  
20      Q     Other than being from a part of the 
21 country that's not New York, how close are you to 
22 New York City, just for point of reference?  
23      A     85 miles.  
24      Q     North?  
25      A     North.  Yeah, the Hudson doesn't go south 
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1 BY MR. SUMMA:
2      Q     Let me ask you this in that context.  On 
3 the rack, this consumer who recognizes your company 
4 because of its brand presence, do they know that 
5 it's you because it says Plantation & Harbor Tour 
6 Combo?  
7                 MR. FENNO:  Objection.  Speculation.  
8 BY MR. SUMMA:
9      Q     You can go ahead and answer if you know 

10 or have a speculation yourself.  
11      A     That's what's visible to the consumer 
12 initially.  
13      Q     So the consumer doesn't see -- 
14                 MR. SUMMA:  The witness has covered 
15 up the words "Boone Hall" and the words "Charleston 
16 Harbor Tours." 
17 BY MR. SUMMA:
18      Q     Right?  
19      A     You asked me about what the consumer 
20 initially sees.  It's in a rack that is 
21 stair-stepped with many other rack cards.  
22      Q     So the consumer sees the purple field 
23 that says Plantation & Harbor Tour Combo?  
24      A     Correct.  
25      Q     Is that a brand name of a company in 

Page 78

1 Charleston?  
2      A     Does it sound like a brand name to you?  
3      Q     I'm asking you the question.  
4      A     Okay.  It's not the name of a brand name.  
5      Q     What is it?  
6      A     It's a description of what the tour is.  
7      Q     You've agreed that you asked 
8 Mr. Benthall --
9      A     Benthall.  

10      Q     I'm sorry.  I've been making that mistake 
11 constantly, and I apologize to you and him.  
12            You asked Mr. Benthall to write an 
13 affidavit on your behalf?  
14                 MR. FENNO:  Objection.  
15 Mischaracterizes his testimony.  
16 BY MR. SUMMA:
17      Q     How did Mr. Benthall come to write an 
18 affidavit on behalf of Tour Management Services?  
19                 MR. FENNO:  Objection.  Speculation.  
20      A     I gave my attorney a list of people, and 
21 they had the conversation with Mr. Benthall.  I 
22 didn't have a conversation directly with him about 
23 an affidavit.  
24 BY MR. SUMMA:
25      Q     So Mr. Benthall is one of a number of 
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1 persons that you believe could testify accurately 
2 about the market in Charleston for your company's 
3 services?  
4      A     Yes.  
5      Q     Now, in his deposition when he saw 
6 various little black marks such as we've indicated 
7 on 481 and 482, he said that those little black 
8 marks -- I'm quoting from page 78, lines 8, 9 and 
9 10 -- those black marks help line up the copy for 

10 publication, basically for printing and publication.  
11            Is that helpful to you in understanding 
12 what a black mark is?  
13                 MR. FENNO:  Objection.  Lacks 
14 foundation as to whatever Benthall said.  No 
15 document has been provided to the witness to see 
16 what Benthall said.  
17 BY MR. SUMMA:
18      Q     We'll pull that up maybe a little later.  
19            One of the other persons that you 
20 apparently put on your list was Mr. Doyle of 
21 Palmetto Carriage Company.  Is that correct?  
22      A     Correct.  
23      Q     He referred to something called the 
24 kickback system.  Are you familiar with that?  
25      A     No.  
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1      Q     You have no idea what he was talking 
2 about?  
3      A     No.  Mr. Doyle is in the carriage 
4 business, and he has horses that occasionally kick.  
5 Is that what you're referring to?  
6      Q     No, I don't think so.  I could elaborate.  
7      A     Fine, if you'd like to.  
8                 MR. FENNO:  If counsel wants to 
9 testify, we would be happy to take your deposition 

10 sometime.  
11                 MR. SUMMA:  We'll avoid that.  We'll 
12 rest on Mr. Doyle's testimony for the time being.  
13                 THE WITNESS:  Are we done with this 
14 exhibit (indicating)?  
15                 MR. SUMMA:  I think we are.  We can 
16 always go back to it.  Forgive me if I have to 
17 rehash.  
18 BY MR. SUMMA:
19      Q     Please correct me when I go to the next 
20 question.  You said the Carolina Belle does the 
21 daily daytime harbor tours?  
22      A     Correct.  
23      Q     And it leaves from the Charleston 
24 Maritime Center?  
25      A     Correct.  
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1      Q     And I think -- Did you give me a street 
2 there?  
3      A     Inspection Street.  
4      Q     Do any other boats leave from there?  
5 Tour boats.  Excuse me.  
6      A     Yes.  There's a company that's called 
7 Sandlapper that does eco tours that operates out of 
8 there.  And there's a charter sailboat that operates 
9 out of there called Prevailing Winds.  

10      Q     Do you know who owns Prevailing Winds?  
11      A     Yes.  A gentleman by the name of Brian 
12 Hoepker, H-o-e-p-k-e-r, I believe.  
13      Q     Does Prevailing Winds give a Charleston 
14 Harbor tour?  
15      A     It's a sailboat.  They take people out 
16 for relaxing sail tours, as far as I know.  
17      Q     If they leave from the Charleston 
18 Maritime Center, do they go someplace other than 
19 Charleston Harbor?  
20                 MR. FENNO:  Lacks foundation.  Calls 
21 for speculation.  
22      A     I don't know.  They are a sailboat.  
23 BY MR. SUMMA:
24      Q     To what extent do sailboats go someplace 
25 different than your vessels?  
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1                 MR. FENNO:  Calls for speculation.  
2      A     I have no idea.  
3 BY MR. SUMMA:
4      Q     Let me ask it this way.  Are you aware of 
5 any limitation why a sailboat couldn't sail where 
6 the Carolina Belle motors?  Is that a good way to 
7 put it?  
8      A     Charleston Harbor is a U.S. Coast Guard 
9 regulated waterway.  And vessels of any size, type 

10 and description are free to go wherever they would 
11 like.  So there are no restrictions.  
12      Q     I think on some of these -- Let's go back 
13 to -- If you go back to Exhibit 52, which I think is 
14 under your glasses case there, look on what I think 
15 you identified as the back, you have the 2016 harbor 
16 tour schedule?  
17      A     Yes.  
18      Q     If I go to the week of April 11th through 
19 August -- excuse me, the interval from April 11th 
20 through August 7th, I see four checkmarks.  Do you 
21 see where I'm referring?  
22      A     Yes.  
23      Q     Does that mean that you give four daily 
24 tours?  
25      A     Correct.  

Page 83

1      Q     For that interval?  
2      A     Correct.  
3      Q     And likewise, where I see three or two, 
4 that's the number of tours you give during those 
5 time intervals?  
6      A     Correct.  
7      Q     Would I be correct from this that there's 
8 no tours earlier than -- or were no tours earlier 
9 than February 12, 2016?  

10      A     Not necessarily.  
11      Q     If there were tours that the public could 
12 take earlier than February 12th, are they advertised 
13 anywhere on this rack card, Exhibit 52?  
14      A     No.  Those usually come in through either 
15 telephone or internet inquiry, and they would be set 
16 up as a special tour outside this schedule.  
17      Q     So why does Tour Management Services 
18 offer, I guess for lack of a better word, publicly 
19 regular scheduled tours starting on February 12th 
20 but only special tours earlier than February 12th?  
21      A     Consumer availability.  
22      Q     There's fewer customers in January?  
23      A     Correct.  
24            And just to correct something you said, 
25 you said Tour Management Services.  We don't do 
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1 business as Tour Management Services.  We do 
2 business as Charleston Harbor Tours.  That's our 
3 brand.  That's what we advertise as.  That's what 
4 the consumer knows us as.  So Tour Management 
5 Services is an administrative company only.  The 
6 brand and the business is done as Charleston Harbor 
7 Tours.  
8      Q     I understand that, but your application 
9 for registration is in the name of Tour Management 

10 Services.  
11      A     That is correct.  But you referenced Tour 
12 Management Services offering the tours.  I'm just 
13 correcting you so for the record we understand that 
14 we do business as Charleston Harbor Tours.  
15      Q     So Tour Management Services doesn't give 
16 tours?  
17      A     Tour Management Services is a marketer 
18 and administrative company.  Charleston Harbor Tours 
19 is the brand under which the consumer knows us and 
20 takes tours.  Just correcting your misuse and 
21 characterization of Tour Management Services.  
22      Q     So Tour Management Services owns the 
23 brands, as you call them?  
24      A     That's correct.  
25      Q     And allows some other entity to use them 



5dc07387-cb5f-4193-8b1f-3e5b8ac052c3

(843) 814-7666   jodarby@comcast.net          
Janice Ohlendorf Darby, RPR              

24 (Pages 93 to 96)

DRAFT COPY

Page 93

1 BY MR. SUMMA:
2      Q     What is Ahoy Charleston?  
3      A     A blog.  
4      Q     A blog?  
5      A     Correct.  
6      Q     Does it belong to Tour Management 
7 Services?  
8      A     It's managed as part of our Charleston 
9 Harbor Tours brand.  

10      Q     So when I pull the site up, what do I 
11 see?  
12      A     Interesting information about waterborne 
13 activities.  It's not really an advertisement.  It's 
14 much more talking about activities in Charleston 
15 with a water marine orientation.  
16      Q     Who writes the blog?  
17      A     Various people in my organization or an 
18 outside consultant depending upon who we are using 
19 at the time.  Articles are submitted and used on 
20 that or created.  
21      Q     You spoke in the past.  Does anybody 
22 submit articles to Ahoy Charleston that don't work 
23 for Tour Management Services?  
24      A     Yes.  
25      Q     Who?  Can you name any -- 

Page 94

1      A     No.  
2      Q     Any category of person who does that?  
3      A     Writers.  Writers who like to write about 
4 things like that.  
5      Q     So it's an open blog?  
6      A     Correct.  
7      Q     You said the goal there is to increase 
8 your brand?  
9      A     It is attached to our brand in ways, yes.  

10      Q     I'm going to turn your attention to an 
11 event on December 31, 2015.  Does that date have any 
12 significance to you?  
13      A     New Year's Eve.  
14      Q     New Year's Eve.  Okay.  You testified 
15 earlier that you operate under very high standards 
16 for the safety of your passengers.  
17      A     Yes.  
18      Q     Even more strict than the Coast Guard 
19 requires?  
20      A     Oftentimes, yes.  
21      Q     Sometimes no?  
22      A     What's your question?  
23      Q     Well, you said oftentimes you operate 
24 stricter than the Coast Guard standards.  
25      A     To the best of my knowledge.  
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1      Q     So it's your intention to operate?  
2      A     Correct.  
3      Q     Have you ever been fined by the Coast 
4 Guard?  
5      A     Yes.  
6      Q     More than once?  
7      A     Yeah.  Probably a couple of times, yeah.  
8      Q     More than five times?  
9      A     No.  

10      Q     So between one and five times you've been 
11 fined by the Coast Guard?  
12      A     Yes.  
13      Q     Can you remember the amount of one of the 
14 fines you received between one and five times from 
15 the Coast Guard?  
16      A     Yes.  One fine for $5,000.  
17      Q     What about the other?  
18      A     $250 for missing a date on submitting 
19 something.  I don't remember what it is, but I know 
20 we had one.  
21      Q     What caused the Coast Guard to fine you 
22 $5,000?  
23      A     Our captain had a grounding and didn't 
24 report it on a timely basis.  
25      Q     So he violated Coast Guard rules?  
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1      A     Correct.  
2      Q     What's supposed to happen when the 
3 captain has a grounding?  
4      A     Once any emergency-related situations are 
5 handled, then you are supposed to contact the Coast 
6 Guard and tell them what your next steps are 
7 basically.  
8      Q     So your captain ran aground?  
9      A     Correct.  

10      Q     Was he inebriated?  
11      A     No.  
12      Q     Do you know why he ran aground?  
13      A     No.  
14      Q     When did he run aground?  Do you know the 
15 date?  
16      A     I think it was that date that you just 
17 mentioned.  
18      Q     December 31, 2015?  
19      A     I don't have a calendar in front of me.  
20 It was right at the end of December.  It was the 
21 last harbor tour we were doing of the season.  
22      Q     Was that on a daytime trip or a 
23 specialized trip?  
24      A     Daytime.  
25      Q     So the boat runs aground.  What happens 
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1 the concierges and marketing to the concierges 
2 instead of marketing to the consumer, hoping that 
3 the concierge is going to direct business your way 
4 and then paying the concierge some sort of fee for 
5 directing the business in their direction.  
6      Q     So the concierges can earn a fee if, when 
7 questioned by a guest, he tells them to go to your 
8 tour boat rather than somebody else's?  
9      A     It's a popular practice in Charleston.  

10 For all I know, Spiritline may do that.  But that's 
11 not what we do.  
12      Q     You don't do that?  
13      A     No.  
14      Q     Now, you said you did work with hotels.  
15 That was going to be sensitive.  And we may get into 
16 that when Mr. Harris is excused.  But you don't pay 
17 a commission to concierges?  
18      A     Correct.  I do not.  
19      Q     So in your opinion, when you give 28 
20 tours a week and Sandlapper gives 24, that's an 
21 insubstantial number?  
22      A     I didn't say it was an insubstantial 
23 number.  That's your words.  What I did say was a 
24 small portion of their business is harbor tours.  
25 What they are doing is eco tours, taking people out 
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1 for picnics and beach activities.  They are in a 
2 different spot in the marketplace.  We don't do 
3 that.  
4                      (Exhibit No. 55 marked for 
5                       identification.)
6 BY MR. SUMMA:
7      Q     Exhibit 55 is made up of three Bates 
8 numbered pages, as we lawyers call them -- 422, 423 
9 and 424.  Are you familiar with this document?  

10      A     Yes, I've read it before.  
11      Q     Are you familiar with page 424?  
12      A     Let me read it here.  Yes.  
13      Q     What is it?  
14      A     Response to Office Action Textform with 
15 Handwritten Signature.  
16      Q     Is it anything more than that?  
17      A     There's a statement on here to the claim 
18 of distinctiveness and has signatures on the 
19 declaration signature.  
20      Q     So when you signed this, you understood 
21 you were essentially giving testimony at the time?  
22      A     Yes, I did.  
23      Q     Now, the reason I may use the words 
24 "substantial" and "insubstantial" is because you 
25 used it in this declaration.  So you said that the 
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1 mark has become distinctive through the applicant's 
2 substantially exclusive and continuous use in 
3 commerce that the U.S. Congress may lawfully 
4 regulate for at least the five years immediately 
5 before the date of this statement.  And that's what 
6 you swore to.  Is that correct?  
7      A     That's correct.  
8      Q     So when you brush off Sandlapper, that's 
9 your opinion that that's insubstantial?  

10      A     That's what I stated before, yes.  
11                      (Recess taken.)
12                      (Exhibit No. 56 marked for 
13                       identification.)
14 BY MR. SUMMA:
15      Q     Back on the record.  I've shown you 
16 Exhibit 56.  Do you recognize it?  It also carries 
17 Bates No. 200, as a shorthand.  Do you recognize it?  
18      A     I haven't seen it before.  
19      Q     This is dated in 2014.  I think the month 
20 may have gotten cut off.  
21                 MR. FENNO:  I'm sorry to 
22 interrupt -- 
23                 MR. SUMMA:  I'm sorry.  2010.  Thank 
24 you.  For the reporter, it's headlined Sandlapper 
25 Water Tours.  It has a picture of a Sandlapper boat.  
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1 It has a sub-headline of Charleston South Carolina 
2 Boat Tours and Boat Charters. 
3 BY MR. SUMMA:
4      Q     Would you again read the last sentence of 
5 the small print paragraph below that.  
6      A     "Maximum capacity is 49 people allowing a 
7 personalized atmosphere.  Let our personally guided 
8 boat charters and Charleston harbour tours" -- in 
9 bold -- "give your group a taste of southern cuisine 

10 and charm."  
11      Q     In bold.  Why would they put that in 
12 bold?  
13                 MR. FENNO:  Objection.  Speculation.  
14      A     It just looks different from the other.  
15 BY MR. SUMMA:
16      Q     It looks different from the other text?  
17      A     Yeah.  
18      Q     So it's set off in some kind of manner.  
19 Does your company ever use bold to set things off?  
20      A     Yes.  
21      Q     49 people.  Do you have an average number 
22 of people that go on your tours, your daily tour?  
23      A     I do.  
24      Q     Is it more confidential than you would 
25 like to say right now?  
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1      A     Yes.  
2      Q     So in 2010 when you started applying your 
3 full attention or all of your time, however you want 
4 to best characterize it -- 
5      A     You're characterizing it.  I'm not.  
6      Q     Tell me what you would characterize --
7      A     I'm not going to.  You finish your 
8 statement and then I'll be glad to answer.  
9      Q     We can read it off the transcript if 

10 necessary when the time comes.  I think you 
11 basically said something to the effect of -- I'm not 
12 trying to put words in your mouth; I'm just trying 
13 to summarize accurately -- that 2010 was the year 
14 that you turned all of your attention to Tour 
15 Management Services as opposed to splitting your 
16 time 40/60?  
17      A     I agreed with you when you were making 
18 that deduction, yes.  Applying intellectual capacity 
19 to grow a business doesn't necessarily mean 40 
20 percent/60 percent of the time.  This business has 
21 had my unbridled attention since February of 2003 
22 since I bought the business, put a strategic plan 
23 together to build the brand of Charleston Harbor 
24 Tours, which when we go into a confidential session 
25 we'll talk about the amount of money we spent, the 
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1 percentage of sales and all the drivers that one 
2 uses to build a brand.  
3      Q     But apparently one does not worry about 
4 Sandlapper calling themselves Charleston harbour 
5 tours?  
6      A     You're taking that out of context.  They 
7 are not calling themselves Charleston harbour tours.  
8 They are saying they are providing a Charleston 
9 harbour tour, and what they are doing is using bold 

10 language so it gets picked up in search engine 
11 optimization.  So what they've done is they've 
12 copied what we were doing and put our name in there 
13 to drive business and steal business from us.  It's 
14 not unheard of in this industry.  And they are not 
15 the only one in Charleston that's done that.  
16      Q     Did you ask them to stop?  
17      A     No.  
18      Q     Why not?  
19      A     Because they are a small company and the 
20 effort to do that is -- I'd rather keep peace with 
21 them than create a hostile situation.  We operate 
22 out of the same dock area.  
23      Q     So they operate from the same dock.  They 
24 are selling Charleston harbour tours and that 
25 doesn't --
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1      A     Dock area.  I didn't say same dock.  
2      Q     A lot of the exhibits will be discussed 
3 in the context of Exhibit 55 if you want to keep 
4 that handy or whatever.  
5            When Sandlapper uses the phrase 
6 "Charleston harbour tours" in a way that helps them 
7 sell more tickets, you consider that something other 
8 than substantially exclusive use on your part?  
9                 MR. FENNO:  Mischaracterizes his 

10 prior testimony.  
11      A     Is there a question?  Sorry.  
12 BY MR. SUMMA:
13      Q     Well, there's a guy in the same dock area 
14 using your terminology.  Is that correct?  
15      A     Mm-hmm.  
16      Q     And he sells Charleston harbour tours 
17 from the same dock area.  Correct?  
18      A     You can interpret it that way.  
19      Q     Well, he either does or he doesn't.  
20      A     I've never been on one of his tours.  I 
21 don't know if he's -- My opinion is that he's using 
22 Charleston, capital C, harbour, small H, small T for 
23 tours, and using bold language as much to pick up 
24 business from us in search engines with Google 
25 algorithms.  Back in this period of time, this would 
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1 get picked up.  So he would be taking consumers that 
2 would normally come to our website and try to 
3 organically with this technique of bringing them to 
4 his website to sell his tour.  
5            Whether he gives a Charleston harbor tour 
6 the way we give a Charleston harbor tour, I don't 
7 know.  I've never been on his tour.  
8      Q     You don't know?  
9      A     I've never been on his tour.  

10      Q     Again, not to beat it to death, you don't 
11 know what he does on his tour?  
12      A     My employees have been on his tour.  I've 
13 had a couple of people that work for me that worked 
14 for him part time that related what they do on the 
15 tour.  
16      Q     So you do know what he does on his tour?  
17      A     I have not personally been on his tour to 
18 take his tour.  I'm relating to you that I've been 
19 told what they do on his tour.  That's not a harbor 
20 tour the way we word "harbor tour."  
21      Q     So other people gave you information 
22 based on the other -- Is that correct?  Other people 
23 gave you information about what Sandlapper does on a 
24 tour?  Correct?  
25      A     Yes.  
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1      Q     Based on that information, you were still 
2 willing to say that, based on the information those 
3 people told you, your use was substantially 
4 exclusive?  
5      A     Yes.  
6      Q     But you haven't been on his tour.  So you 
7 don't really know whether you were using Charleston 
8 Harbor Tours substantially exclusively in 2010 --
9                 MR. FENNO:  Calls for a legal 

10 conclusion, among other things.  
11                 MR. SUMMA:  No, it calls for him to 
12 explain why he used the words "substantially 
13 exclusive" if he has never been on the boat.  
14      A     It's a small industry and a small harbor.  
15 He goes out there doing his dolphin watches and 
16 purports them to be a harbor tour.  He does not do a 
17 narrated harbor tour.  He does not do what we do in 
18 any shape, form or manner.  
19            But what he does do is try to capitalize 
20 on our marketing strength by using the descriptive 
21 words similar to what we use and doing it in such a 
22 way to capture consumers to his website to try to 
23 book tickets.  
24 BY MR. SUMMA:
25      Q     So he's trying to do things on the web 
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1 that would draw passengers that would normally come 
2 to you?  
3      A     Correct.  
4      Q     And you didn't ask him to stop?  
5      A     I did not ask him to stop.  
6                      (Exhibit No. 57 marked for 
7                       identification.)
8 BY MR. SUMMA:
9      Q     I've shown you Exhibit 57, which on its 

10 face is a web page selected by the internet archive 
11 Wayback Machine from May 25, 2012.  You've testified 
12 that you're familiar with the internet archive and 
13 what it generally does.  Are you familiar with 
14 CharlestonFunFishing.com?  
15      A     No.  
16      Q     Do you notice that they do say Charleston 
17 Harbor Tours in large, bold letters as part of the 
18 description of what they sell?  
19      A     I see it as a headline, yeah.  
20      Q     So in 2012, which would be about two 
21 years into your time beginning with full effort or 
22 full emphasis -- I'll defer to whatever terminology 
23 you want to use again --
24      A     What do you mean "full emphasis"?  
25      Q     Well, you have been telling me -- I think 
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1 you testified to a number of things; that you sort 
2 of worked 40 percent in the tour industry until -- 
3 from 2003 to 2010, and then you directed your full 
4 attention to Tour Management Services/Charleston 
5 Harbor Tours starting in 2010?  
6      A     Okay.  
7      Q     Is full attention -- is that a fair -- 
8 Understanding that human beings have a range of 
9 interests and I don't expect you to go home at night 

10 and stress out over the business every last minute.  
11      A     You're making an assumption there on your 
12 part.  
13      Q     Again, 2010 is a breaking point that you 
14 identified --
15      A     2010 is not a breaking point.  You asked 
16 me what other activity I did.  And I told you that I 
17 had another position and was doing other things.  
18            I bought this business in February of 
19 2003 and put my full and substantive efforts behind 
20 growing this business since 2003.  The fact I had 
21 another enterprise or sat on a board of directors or 
22 went to other meetings bears little to no relevance 
23 except in your mind, I guess.  
24      Q     But you've never heard of these guys 
25 using the phrase Charleston Harbor Tours in 2012?  
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1      A     Why would I?  They are a fishing company.  
2      Q     Well, maybe you would because they are 
3 using what you claim is your brand?  
4      A     They are using that in a headline.  They 
5 are doing the same thing that others in the harbor 
6 are doing.  They are trying to use that as key words 
7 to assist them in a search to bring people to their 
8 website.  
9      Q     If you were a boat owner on the 

10 Charleston harbor and you gave tours, what would you 
11 suggest that you tell people to use?  
12                 MR. FENNO:  Objection.  Speculation.  
13      A     Yeah, it's speculation.  Spiritline 
14 Harbor Tour?  
15 BY MR. SUMMA:
16      Q     How would the public know where 
17 Spiritline gives tours?  
18      A     You would have to ask them or go onto 
19 their website and look.  
20      Q     Is that a puzzle to you as to where they 
21 operate, Spiritline operates?  
22      A     It's not a puzzle to me.  You asked me 
23 how would the customer know, not how I would know.  
24      Q     How would Spiritline tell the customer?  
25      A     They have writing techniques.  They use 
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1 print advertising and website.  
2      Q     Is there any way that Spiritline or 
3 anybody else could attract customers visiting 
4 Charleston if they didn't use the word 
5 "Charleston"?  
6      A     You would have to ask them that.  I don't 
7 know.  
8      Q     So there's a possibility that you can 
9 totally avoid the word "Charleston" and still have 

10 visitors to Charleston know that you're here?  
11      A     They have been doing it for years until 
12 recent times.  
13      Q     They?  
14      A     They, Spiritline, the company you're 
15 asking me about in this example.  
16      Q     Have been doing what for years?  
17      A     What you asked me.  You asked me --
18      Q     Well, I'm trying to be clear for the 
19 reporter and the transcript.  The what's and the 
20 it's are not helpful to us in a written record.  
21      A     So reask your question and I'll try to 
22 answer it as clearly as I can.  
23                 MR. SUMMA:  Would you read back 
24 maybe the question and the answer.  
25                      (Record read.)
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1 BY MR. SUMMA:
2      Q     Who is the "they" and the "it"?  
3      A     Spiritline.  
4      Q     And the "it" is?  
5      A     Using the name Charleston Harbor Tours is 
6 something they've started doing recently.  The 
7 question you asked about can you use the name 
8 Charleston, certainly you can use the name 
9 Charleston.  It's the geographic position where we 

10 are.  
11      Q     Is that a possibility why Exhibit 57 says 
12 Charleston Harbor Tours?  
13                 MR. FENNO:  Objection.  Speculation.  
14      A     I do not know this company.  I do not 
15 know this owner.  I do not know what was going on in 
16 his head.  I'm speculating, and it would be my 
17 opinion they put Charleston Harbor Tours in the 
18 title of that to use that as key words to attract 
19 people and trade on our brand name and what we do.  
20 BY MR. SUMMA:
21      Q     I'm getting a whiff of an assumption 
22 here; that if you personally don't know about them, 
23 they don't count.  Is that accurate?  
24      A     No.  
25      Q     So is there a possibility that this is a 
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1 big fishing company and you just don't know about 
2 it?  
3      A     Have no idea.  I don't know the company.  
4                      (Exhibit No. 58 marked for 
5                       identification.)
6 BY MR. SUMMA:
7      Q     Have you ever heard of Geechee Girl 
8 Charters?  
9      A     I have.  

10      Q     Tell me what you know about them.  
11      A     They've got a small six-pack passenger 
12 vessel and they private charter it.  
13      Q     Did you know they were using 
14 Charlestonharbortours.net?  
15      A     I think I did back then, yes.  
16      Q     Would that affect your web success?  
17                 MR. FENNO:  Objection.  Speculation.  
18      A     No idea.  
19 BY MR. SUMMA:
20      Q     When we get into private session, would 
21 you like to elaborate on that?  
22      A     We can talk about it more, yeah.  
23      Q     So you knew about Geechee Girl in 2011?  
24      A     I've heard of their name before.  I don't 
25 know when I knew of them.  I don't know that I knew 
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1 about them in 2011.  But I've heard the name.  
2      Q     Now, again, is this something that you 
3 would consider less than substantial with respect to 
4 your 2(f) declaration?  
5      A     Yes.  
6      Q     Again, that's your opinion.  Right?  
7      A     It's my opinion, yes.  
8      Q     Earlier with respect to one of the 
9 exhibits, and if necessary we can do it by number -- 

10 It's probably best to do it by number.  
11            On Exhibit 56, if you'd like to double- 
12 check that, you pointed out that Charleston was 
13 capital C, but "harbor" and "tours" were all lower 
14 case.  Does that make a difference to you?  
15      A     It would make a difference if it was all 
16 capitalized to me.  
17      Q     So what's the difference for you -- Why 
18 would it make a difference to you between the 
19 capitalized and the all lowercase?  
20      A     Because I built my business based on 
21 building the brand over time.  And every place where 
22 we use Charleston Harbor Tours it's capitalized 
23 Charleston Harbor Tours, unless it's in the body of 
24 a text where we might be describing something, more 
25 similar to what they have done here.  Their use is 
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1 inconsequential and small.  
2      Q     Again, that's your opinion?  
3      A     And probably the opinion of consumers as 
4 well.  
5      Q     Do you have any consumer surveys or 
6 anything --
7      A     No, I haven't done any consumer surveys.  
8      Q     You say from time to time in your 
9 materials you use Charleston harbor tours 

10 descriptively?  
11      A     I'm sure we have in the past.  I would 
12 have to go back and reread some of the materials.  
13      Q     We can reprint this if necessary, but I 
14 think it does the trick for now.  
15                      (Exhibit No. 59 marked for 
16                       identification.)
17 BY MR. SUMMA:
18      Q     Are you familiar with Exhibit 59?  This 
19 is another reproduction of a portion of a web page.  
20 It also carries Bates No. SLC 000620.  It appears on 
21 its face to be a capture by the internet archive 
22 Wayback Machine.  And it's for a company called Aqua 
23 Safaris.  Are you familiar with them?  
24      A     Familiar with the company, yes.  
25      Q     Tell me what you know about Aqua Safaris.  
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1      A     They were a catamaran sailboat with a 
2 capacity of 100 people that focuses on doing booze 
3 cruises out of Shem Creek in conjunction with Red's 
4 Oyster House or restaurant or whatever Red's is 
5 called.  
6      Q     What would be your definition of a "booze 
7 cruise"?  
8      A     They cruise on a boat that has as its 
9 basic -- enticing people to come on with low-priced 

10 alcoholic drinks.  
11      Q     Do you sell alcoholic beverages on your 
12 boats?  
13      A     I do.  
14      Q     When you say low priced, is there a 
15 figure that you consider low price compared to 
16 what's a fair price or a high price?  
17      A     This is a different business.  This is 
18 somebody that's been operating this vessel out of 
19 Shem Creek for a while.  And they focus on getting 
20 younger people on the boat to basically drink most 
21 of the time.  That's their business model.  
22      Q     And that's because you're familiar with 
23 their business model?  
24      A     See them out in the harbor, yes.  
25      Q     And you say their boat can hold 100 

Page 139

1 people?  
2      A     I believe so.  
3      Q     And so when they say that their customer 
4 can enjoy Charleston Harbor Tours, have you ever 
5 asked them to cease and desist?  
6      A     No.  
7      Q     Why have you refrained from asking Aqua 
8 Safaris to cease and desist from using Charleston, 
9 capital C, Harbor, capital H, Tours, capital T, 

10 which you said is your branding and very important 
11 to you?  
12      A     Right.  They are really in a different 
13 segment of the marketplace.  If you read on, what 
14 they really talk about is Charleston Harbor, capital 
15 C, capital H, with a small T.  
16            They are, again, using the Charleston 
17 Harbor Tours in their headline to try to optimize 
18 the search engine and take business that normally 
19 would come to a sailboat that I operate on the 
20 harbor.  
21      Q     So there is a sailboat that sails under 
22 the brand Charleston Harbor Tours?  
23      A     No, there's not.  
24      Q     So why would this take business away from 
25 your sailboat?  
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1      A     Because when you are larger and have a 
2 certain position in the marketplace, others are 
3 going to try to trade on that and try to pull 
4 customers.  
5      Q     So far I think we've gone through four or 
6 five companies, all of whom use the phrase 
7 "Charleston harbor tours" solely to get customers 
8 that would otherwise go to you?  
9                 MR. FENNO:  Objection.  Speculation.  

10      A     You are asking me to speculate on 
11 something -- I already told you --
12 BY MR. SUMMA:
13      Q     You testified to that about every single 
14 one of these we've shown you.  
15      A     Right.  You've already come to that 
16 conclusion.  What else do you want me to add?  
17            The only thing I would say is, all of 
18 these that you've shown me, it's an inconsequential 
19 part of their business and they haven't been -- they 
20 haven't invested money --
21      Q     What is the "it"?  
22      A     It's an inconsequential part of their 
23 business and they have not invested money to build a 
24 brand name since 2003.  Most of these have been 
25 doing it, from what I can see and what you've shown 
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1                 MR. FENNO:  I mean, the case is -- I 
2 think you told me one time this isn't an 
3 infringement case.  I think you said it's a 
4 TMAP/TTAB registration matter.  It seems to me 
5 outside the scope.  
6                 MR. SUMMA:  We won't take it too far 
7 then.  You did say you would answer the question in 
8 more detail after Mr. Harris excused himself.  And 
9 let me say for the record that Mr. Harris has 

10 excused himself.  And the only persons in the room 
11 are Mr. Scribner, myself, Mr. Fenno and 
12 Ms. Harasimowicz. 
13 BY MR. SUMMA:
14      Q     So www.spiritlinecruises.net, tell me 
15 about that.  
16      A     It is a URL for SpiritlineCruises.net.  
17 And you asked me if I was aware of it.  And I said I 
18 think I am, but I also -- Tour Management Services 
19 owns 75 URLs.  That could be one that's on the list.  
20 I do not have that list memorized.  
21      Q     But you said -- Let's go back to 
22 www.ftsumtertour.com.  You said that website had 
23 been active.  Is that correct?  
24      A     The website had not been active.  The URL 
25 was in existence.  There was no website associated 
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1 with it, as far as I know.  
2      Q     How would that help you -- How would 
3 ownership of Ft. Sumter tour, Ft. Sumter tours, 
4 FtSumterTours.com, FtSumterTours.net, 
5 SpiritlineCruises.net, SpiritlineHarborTours.com, 
6 SpiritlineDinnerCruises.com, how would ownership of 
7 that help you build what you call your branding 
8 efforts in Charleston Harbor Tours?  
9                 MR. FENNO:  Objection.  Assumes 

10 facts not in evidence.  It is outside the scope of 
11 discovery and calls for speculation.  Other than 
12 that ...
13      A     I can't speak to your specific question.  
14 But theoretically one could use other URLs to point 
15 to a website and generate traffic.  Consumers 
16 typically don't always spell the right way.  It 
17 might take advantage of misspellings.  
18 BY MR. SUMMA:
19      Q     So if a consumer misspelled Charleston 
20 Harbor Tours as Spiritline Cruises, you would want 
21 to capture that consumer?  
22      A     Yes.  
23      Q     Let's turn back to hotels.  You said 
24 there was sensitive information about -- You said 
25 there was sensitive information about the way you 
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1 generate business from hotels.  
2      A     Correct.  
3      Q     What can you tell me about that?  And I 
4 don't know if we -- 
5                 MR. SUMMA:  Edward, how would you 
6 like to mark the deposition at this point for the 
7 reporter?  
8                 MR. FENNO:  Once Mr. Harris left, 
9 I'm assuming we're attorney eyes only for this part 

10 of the deposition.  There's a protective order in 
11 place.  So this would come under that part of the 
12 protective order.  
13                 MR. SUMMA:  I want you to be happy 
14 with how she designates that.  
15                      (Discussion off the record.)
16                 MR. SUMMA:  So you're comfortable 
17 with where we are at on all of that?  
18                 MR. FENNO:  Yes.  
19                 MR. SUMMA:  Thank you.  
20 BY MR. SUMMA:
21      Q     Hotels, let's return to hotels.  How do 
22 you use hotels?  And I apologize for the general 
23 nature of the question.  I can get more specific as 
24 we drill down a little bit.  
25      A     I understand.  
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1      Q     How do you use hotels to generate 
2 business for the Carolina Belle and the Carolina 
3 Queen?  
4      A     So let's go back to 2003.  I studied this 
5 business in Charleston and did my due diligence, and 
6 I come from a marketing and strategic planning 
7 background of a lot of years and consider myself 
8 reasonably well versed in those areas from my 
9 experience.  

10            Several of the tour companies in 
11 Charleston, not necessarily my direct competitors, 
12 but bus companies, probably carriage companies, pay 
13 a spiff back to a concierge.  So Sally Smith calls 
14 and says, I've got a party of two that would like to 
15 go on a carriage ride.  Those companies will make a 
16 notation to that, and then they will go back and pay 
17 so much per head back to the concierges for the 
18 benefit of that concierge directing business to 
19 them.  
20            That is and still is -- I don't know how 
21 widespread the practice is.  I decided when I was 
22 buying this business that I was going to build the 
23 brand.  I was not going to get involved in that 
24 whatsoever.  So I have spent all the time since I've 
25 owned this business building a brand.  And what the 
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1                 MR. SUMMA:  Why don't we go ahead 
2 and make that an exhibit.  
3                      (Recess taken.)
4                                                      
5                      
6                      
7                      
8                      
9                      

10                      
11                      
12                      
13                      
14                      
15                      
16                      
17                      
18                      
19                      
20                      
21                      
22                      
23                      
24                      
25                      
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1                      (Mr. Ian Harris has rejoined 
2                       the deposition.)
3                      (Exhibit No. 64 marked for 
4                       identification.)
5                 MR. FENNO:  Will you give him a 
6 chance to read them both before asking about them?
7                 MR. SUMMA:  I'm just going to ask 
8 him about a couple paragraphs.  If he wants to take 
9 time to read through both of them, we can add that 

10 to the end of the deposition.  
11                 MR. FENNO:  It seems only fair for 
12 him to be able to read them.  But let's see what the 
13 question is.  
14                      (Exhibit No. 65 marked for 
15                       identification.)
16 BY MR. SUMMA:
17      Q     Do you recognize either 64 or 65, the 
18 exhibits?  
19      A     Yes.  
20      Q     What are they?  
21      A     64 is the Notice of Opposition with 
22 information from Spiritline Cruises, LLC.  
23      Q     If you will turn to paragraph 6.  Take 
24 the time to read the paragraphs, how about that, of 
25 Exhibit 64.  
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1                 MR. FENNO:  Let the record reflect 
2 that Mr. Harris is back in here.    
3      A     I've read paragraph 6 that you asked me 
4 to read.  
5 BY MR. SUMMA:
6      Q     And then Exhibit 65, if you would read 
7 paragraph 6 of Exhibit 65.  Go ahead and read that 
8 out loud.  It's nice and short.  
9      A     Paragraph 6 of 65.  "Applicant is without 

10 information or knowledge sufficient regarding what 
11 Opposer believes and therefore denies the 
12 allegations contained in paragraph 6.  However, 
13 without admitting that Opposer has standing.  
14 Applicant reserves its right to pursue infringers of 
15 Applicant's mark."  
16      Q     Now, I know your attorney wrote that, and 
17 that's fine.  Is that your intent to pursue 
18 infringers once you obtain the registration?  
19      A     I think I will take any legal remedies 
20 that were available to me being the holder of the 
21 trademark.  
22      Q     And anybody who used Charleston Harbor 
23 Tours for any purpose will be an infringer?  
24                 MR. FENNO:  Objection.  Calls for a 
25 legal conclusion.  
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1                 MR. SUMMA:  Well, he's filing for a 
2 purpose, so go ahead and answer.  
3      A     I'm not an attorney.  So I would defer to 
4 my attorney to answer that question.  
5 BY MR. SUMMA:
6      Q     So you don't have any idea whether or not 
7 you would pursue infringers once you have a 
8 registration?  
9                 MR. FENNO:  That mischaracterizes 

10 his testimony.  
11 BY MR. SUMMA:
12      Q     Do you have any idea whether or not you 
13 would pursue infringers if you obtained a 
14 registration?  
15      A     I would most likely pursue infringers, 
16 yes.  
17      Q     And in your layman's opinion, not asking 
18 for a legal conclusion, that would be people who use 
19 Charleston Harbor Tours.  Is that correct?  
20                 MR. FENNO:  Objection.  Calls for a 
21 legal conclusion.  
22                 MR. SUMMA:  No, I'm asking for -- He 
23 is the business owner, and he said he would pursue.  
24 So I'm curious as to what and why he would pursue.  
25                 MR. FENNO:  Calls for a legal 
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An Authentic lall

The Schooner Pride

is smooth-sailing

84-foot ship perfect

for private charters

including informal

weddings receptions

corporate retreats

school groups and

tour groups

49-person capacity

Romantic yacht-like

setting

Wind and engine-

powered

Catering and

entertainment can

be arranged or

you may arrange

Let our staff help

you plan the perfect

event





CITIZENSHIP South Carolina

GOODS AND SERVICES

INTERNATIONAL CLASS 039

DESCRIPTION TEXT Arranging of travel tours and cruises Boat transport Conducting boat charters

Conducting power boat charters Conducting sightseeing travel tours by boat

Conducting sightseeing travel tours for others Travel tour conducting Travel tour

guide services Yacht and boat charter services

GOODS AND SERVICES CLASSIFICATION

INTERNATIONAL 039 FIRST USE DATE 02/00/2003 FIRST USE IN 02/00/2003 CLASS STATUS 6-ACTIVE

CLASS COMMERCE
DATE

MISCELLANEOUS INFORMATION/STATEMENTS

CHANGE IN REGISTRATION NO

DISCLAIMER W/PREDETER TXT TOURS

PROSECUTION HISTORY

DATE ENT CD ENT TYPE DESCRIPTION ENT NUM

03/26/2015 CNSA APPROVED FOR PUB PRINCIPAL REGISTER 014

03/26/2015 XAEC EXAMINERS AMENDMENT ENTERED 013

03/26/2015 GNEN NOTIFICATION OF EXAMINERS AMENDMENT E-MAILED 012

03/26/2015 GNEA EXAMINERS AMENDMENT E-MAILED 011

03/26/2015 CNEA EXAMINERS AMENDMENT -WRITTEN 010

03/23/2015 TEME TEAS/EMAIL CORRESPONDENCE ENTERED 009

03/23/2015 CRFA CORRESPONDENCE RECEIVED IN LAW OFFICE 008

03/23/2015 TROA TEAS RESPONSE TO OFFICE ACTION RECEIVED 007

10/23/2014 GPRN NOTIFICATION OF PRIORITY ACTION E-MAILED 006

10/23/2014 GPRA PRIORITY ACTION E-MAILED 005

10/23/2014 CPRA PRIORITY ACTION WRITTEN 004

10/22/2014 DOCK ASSIGNED TO EXAMINER 003

07/17/2014 NWOS NEW APPLICATION OFFICE SUPPLIED DATA ENTERED IN TRAM 002

07/15/2014 NWAP NEW APPLICATION ENTERED IN TRAM 001

CURRENT CORRESPONDENCE INFORMATION

ATTORNEY Edward Fenno

CORRESPONDENCE ADDRESS EDWARD FENNO
FENNO LAW FIRM LLC

171 CHURCH ST STE 160

CHARLESTON SC 29401 -3137

DOMESTIC REPRESENTATIVE NONE

T0U00414




