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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

SPIRITLINE CRUISES, LLC, Opposition No. 91224000
Opposer, Mark: CHARLESTON HARBOR TOURS
V. Serial No.: 86334681
TOUR MANAGEMENT SERVICES, INC. Published in the Official Gazette
. 05/26/2015
Applicant.

OPPOSER’S BRIEF IN SUPPORT OF ITS MOTION FOR SUMMARY JUDGEMENT

Opposer SpiritLine Cruises, a real party at interest, moves for summary jud gement
on the following grounds, each of which independently disqualifies Ser ial No. 86334681
from registration.

I.  Tour Management Services, Inc. cannot can claim 8 2(f) “substantially
exclusive and continuous” use of the admittedly descriptive term “Charleston
Harbor Tours” from 2010 to 2015 for boat tours of the Charleston Harbor
when several competi ng businesses used—and continue to use—the term
“Charle ston Harbor Tour(s)” for boat tour s of the Charleston Harbor for the
same 2010-2015 time interval (and in some cases, earlier and longer).

Il. Registration must be refused because the alleged specimens submitted when
No. 86334681 was filed are admittedly unacceptable under 37 CFR 2.56 and
TMEP 904.04.

Il Application No. 86334861is void ab /nitio because it was not filed by the
owner.

V. The Applicant’s use of “Charleston Harbor Tours” is inconsistent with an
assertion of trademark rights  and precludes registra tion.

PROCEDURAL HISTORY

On July 11, 2014, Tour Management Systems, LLC (TMS) filed an application for
federal registration of “CHARLESTON HARBOR TOURS?” in standard cha racter format in

international class 039 for “Arranging of travel tours and cruises; Boat transport;
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Conducting sightseeing travel tours by boat; Conducting si  ghtseeing travel tours for others;
Travel tour conducting; Travel tour guide services; Yacht and boat charter services.”

On October 23, 2014, the Trademark Office rejected Application No. 86334681 as
primarily geographically descriptive. In response, on M arch 23, 2015 TMS filed a formal
response, which included the § 2(f) declaration (formally dated March 19, 2015) from Mr.
Scribner, principal of TMS, in support of Application No. 86334681 (TOUOO 0424). The
language of Mr. Scribner’s 2(f) declaration is ta  ken directly as provided to such applicants
by the Trademark Office.

In his 2(f) declaration, Mr. Scribner stated —under penalty of jeopardizing
Application No. 86334681 or making a false statement or both —that TMS was the
"substantially exclusive and continuous" user of the phrase "Charleston Harbor Tours” for
at least the immediately preceding five years; in this case , March 2010 through March
2015.

Based upon Mr. Scribner’s 2(f) declaration, Application No. 86334861 was p  assed to
publication on May 26, 2015. Opposer filed this opposition on June 24, 2015 (pursuant to a
request to extend).

STATEMENT OF FACTS

Charleston South Carolina is one of America's oldest cities and rests on a peninsula
formed by the Ashley and Cooper rivers which, in local lore, "'m  eet to form the Atlantic
Ocean." European settlers arrived in 1670 and the Charleston Harbor has se  rved as a point
of commerce ever since. Following the War of 1812, and as part of an effort  to strengthen
the nation’s coastal defenses , the United States Army established Fort Sumter on an island

in Charleston Harbor. In 1861, after declaring its secession from the United States, the
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state of South Carolina carried out a bombardment on the US Army garrison on F ort
Sumter, which event is generally acknowled ged as the first shots fired in the American civil
war. Since 1948 Fort Sumter has been maintained in the Charleston Harbor as a N ational
Monument under the jurisdiction of the National Park Service (see e.g., www. nps.gpv/fosu;
accessed December 13, 2016§.

Beginning in 1961 , Fort Sumter Tou rs, the predecessor company of O pposer
SpiritLine Cruises, obtained the federal charter from the National Park S ervice to carry
passengers from the Charleston peninsula and across Charleston Harbo r to Fort Sumter.

As the business of Fort Sumter Tours grew, it added dinner cruises of the
Charleston Harbor as well as special event charter cruises.

In November 1997 , Opposer SpiritLine Cruises was formed as a sister company of
Fort Sumter Tours for the purpose of continui  ng to provide Charleston Harbor tours,

regular dinner cruises, and special event charter cruises independently of the chartered

National Park Service ferries to Fort Sumter (e.g., Mosteller transcript at page 14 lines 23
to 27).
23....... Q ...You said SpiritLine was formed in 19977
24....... A...Yes, ma'am.
25....... Q...And that's SpiritLine Cruises, LLC,
correct?

27....... A...Correct.
6WDUWLQJ LQ F \HDUV DIWHU )RUW 6XPWHU 7RXUV DQG 6S
& UXLVHYVF$ SBUSLbEdaQadiVering charter boat tours in the Charleston Harbor.

Scribner, Robert, (Page 24:19 to 24:22)

19....... Q...So what did Tour Management Services do

20 from 2008 to 2011 before it obtained the assets of
21....... Q...The Kent Group?

22....... A ...Filed tax returns with no activity.
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In the spring of 2014, Opposer SpiritLine Cruises discovered that Applican t TMS
had registered at least seven (7) domain names that included versions of  either “Fort
Sumter Tours” (Opposer’s Registration No. 2,380,801) or “SpiritLine Cruises” ( Opposer’'s
Registration N0.3,093,475 ) and had pointed these domains to Applicant’s web page (Exhibit
2 to the Notice of Opposition). According to TMS, its use of Opposer’s federally registered
trademark “might help take advantage o f misspellings.”

Scribner, Robert, (Page 158:19 to 158:22)

19....... Q...So if a consumer misspelled Charleston

20 Harbor Tours as SpiritLine Cruises, you would want
21....... Q...to capture that consumer?

22....... A...Yes.

In response to Opposer’s discovery and a demand letter, Applicant TMS “parked” the
domain names (letter from Edward Fenno dated July 1, 2014) and on July 11, 2014, TMS
filed Application Serial No. 86334681 for "Charleston Harbor Tours" in st andard
characters, which is the subject of th is opposition.

THE RECORD

In Accordance with 37 CFR §2.122(b), the record includes the prosecution h istory of
application Serial No. 86334681 and the pleadings. See also , Trademark Rule 2.122(b). In
addition, the parties introduced the following items or testimony:

x Documents TOUO0001 — TOUOO709 from Applicant ;

X Documents SLC0O00001 — SLC 000836 from Opposer ;

x Coast Guard approved Map of Charleston Harbor ; and
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x Deposition tran scripts of Thomas J. Doyle lll, Richard W. Benthall, Robert K.
Scribner, William R. Mosteller, and lan A.V. Harris. Mr. Mosteller and Mr.
Harris also testified as 30(b)(6) witnesses.

Opposer also requests that the Board take judicial notice under Fed.R.E  vid. 201(b)
of the following official records (included as JNOOO1 -JNO014):

x The listing from the South Carolina Secretary of State’s office of the sta  tus of the

following corporations:
f Charleston Schooner Pride, LLC (JNOO0O5)
f Harbor Cruises of Charleston (JNOO0QO7)
f The Kent Group Inc. (JNOOO 3)
f Tour Management Servi ces Inc. (JNOOO 8)
f SpiritLine Cruises , LLC (JN0O001)
X United States Coast Guard vessel docum entation for the vessels "Pride "
(JN0812), "Carolina Queen " (JNO0 11), and Carolina Belle ” (JNOO 13)

X Map of Charleston Harbor (JNOO 10)and enlarged title excerpt ( (JNOO 14)

In accordance with Fed. R. Evid. 403, Opposer has refrained from introducing all
possible evidence and instead has include d excerpts from the depositions and sufficient
exhibits to prove the four primary reasons Application No. 86334681 must be rejected.
Safer Inc. v. OMS Investments Inc. , 94 USPQ2d 1031, 1039 (TTAB 2010) (“needless
presentation of cumulative evidence” may violate Fed. R. Evid. 403); See also, Lockheed
Martin Corporation v. Raytheon Company , Opposition Nos. 91167189 and 91174152,

September 27, 2011; See also, Sports Authority Michigan Inc. v. PC Authority | nc., 63
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USPQ2d 1782, 1787 (TTAB 2001) (Parties should avoid submitting discovery deposition
transcripts in toto and should instead identify and introduce only those portio ns that are
relevant to a determination of the pleaded claims.”).

Opposer has thus li mited the evidence produced with its Motion for Summary
Judgment to representative documents of otherwise cumulative evidence of third party uses
of the phrase at issue over the years, along with  portions of deposition transcript s relevant
to the Board’s d ecision.

LEGAL STANDARD

Under Fed. R. Civ. Pro. 56, “the court shall grant  summary judgment if the movant
shows that there is no genuine dispute as to any material fact and the movant i s entitled
to judgment as a matter of law.”

Once a 2(f) declaration is filed, it serves as Applicant’'s admission  of descriptiveness;
and simply removes the distinctiveness argument from the case.  /n re Thomas Nelson, Inc .,
97 U.S.P.Q.2D 1712, 1713 (T.T.A.B. 2011)(“Where, as here, an applicant seeks a
registration based on acquired distinctiveness under Section 2(f), th e statute accepts a lack
of inherent distincti veness as an established fact...similarly, in cases where registration
was initially sought on the basis of distinctiveness, subsequent relia  nce by the applicant on
Section 2(f) assumes that the mark has been shown or conceded to be merely descriptive.) ;
See also, Yamaha Int Corp. v. Hoshino Gakki Co ., 840 F.2d 1572, 1577 (Fed. Cir. 1988).

Therefore, the descriptiveness of “Charleston Harbor ~ Tours” is not at issue. Rather,
the relevant issue is whether the application for federal registration of th e admittedly

descriptive “Charleston Harbor Tours” is entitled to federal registration.
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ARGUMENT

Opposer has a real interest in maintaining the descriptive phrase “Charleston
Harbor tour” in the public domain.

If Applicant were to gain exclusive rights in the descriptive phrase , "Charleston
Harbor tours ," in standard characters, Opposer —and all other tour boat operators in
Charleston— would essentially lose rights that it has enjoyed for 55 years.

Furthermore, | nternet marketing is extremely important in the travel and tourism
industry, thus increasing the importance of the public’'srig  ht to use descriptive terminology
with res pect to the Charleston Harbor. See, Mosteller transcript at page 34, lines 14  -20 and
Harris transcript at page 32, lines 9 -15 and page 40, lines 4-11.

To allow protection for generic terms would grant a "monopoly,  since a competitor

could not describe his goods as what they are.™  MNartron Corp. v. STMicroelectronics, Inc.
305 F.3d 397, 404-05 (6th Cir. 2002) , quoting CES Publ'g Corp. v. St. Regis Publ'ns, Inc. ,
531 F.2d 11, 13 (2d Cir. 1975) ; See also, Restatement (Third) of Unfair Competition 15 cmt.
b (1995)("A seller ... cannot remove a generic term from the public domain and cast upon
competitors the burden of using an alternative name.");  See also, Boston Duck Tours, LP v.
Super Duck Tours, LLC , 531 F.3d 1, 20 (1st Cir. Mass. 2008)(“Duck Tour” is generic for
amphibio us tours and thus unprotectable ).

Furthermore,with respect to “tour” versus “tours,” singular and plural uses are
equivalent. Victoria's Secret Stores v. Artco Equip. Co. , 194 F. Supp. 2d 704, 723 (S.D. Ohio
2002)(“The singular and plural forms of the same word are essentially indisting uishable in

the trademark ¢ ontext”); See also Va. Polytechnic Inst. & State Univ. v. Hokie Real Estate,

/nc., 100 U.S.P.Q.2d (BNA) 1199, 1205 (W.D. Va. Mar. 15, 2011 ).
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Moreover, i n its pleadings (Paragraphs 6 and 19 of the Answer), Applicant TMS and
its principal , Mr. Scribner , have explicitly stated that TMS would pursue alleged
“infringers” were it to be granted the registration at issue.

Scribner, Robert, (Page 179 :16 to 179:21)

179
16...... Q...Now, | know your attorney wrote that, and
17 that's fine. Is that your intent to pursue
18 infringers once you obtain the registration?
19...... Q...I1 think I will take any legal remedies
20 that were available to me being the holder of the
21 trademark

Accordingly, Opposer SpiritLine  Cruises has a real interest in maintaining the
descriptive phrase “Charleston Harbor tour” in the public domain. See , 15 U.S.C. § 1063
(a); See also, Universal Oil Prods. Co. v. Rexall Drug & Chem. Co. ,59 C.C.P.A. 1120, 1123
(C.C.P.A. 1972)(“Control over the mark or name relied upon is not determinative of
standing to oppose. Standing, within the meaning of 8 13, supra, is found when the opposer
establishes a real interest in the proceeding”), internal citations omitted

l. Applicant's 2(f) d eclaration fails as either erroneous or f raudulent .

In his 2(f) declaration, Mr. Scribner stated —under penalty of jeopardizing
Application No. 86334681 or making a false statement or both —that TMS was the
"substantially exclusive and continuous" user of th e phrase "Charleston Harbor Tours” from
March 2010 through March 2015. The evidence, however, shows multiple third parties
using the phrase "Charleston Harbor Tours” during those same years.

Accordingly, the 2(f) declaration defines two possible scenarios. First, Mr. Scribner
was unaware of uses by other tour boat operators of "Charleston Harbor tour(s)" between

2010 and 2015 (this is inconsistent with the evidence). Alternatively, Mr. Scribner (a nd
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thus TMS) was aware of m ultiple descript ive uses of "Charleston Harbor t our(s)" by
multiple users between March 2010 and March 2015, but intentionally refrained from any
"forthright disclosure of k nown third -party users" to the T rademark Office (this is entirely
consistent with t he evidence).

In contrast, Mr. Scribner's own testimony (and much of the discovery to date )
demonstrates that Mr. Scribner w as well aware of many such uses .

Opposer SpiritLine  Cruises—or its predecessor in interest, Fort Sumter Tours —has
described its services as "Charleston Harbor Tour" (SLC000001 -SLC000004, SLC000512 -
SLCO000513, and SLC000775 - SLC000827) “Charleston Harbor Tours,"( SLC000009 -
SLC000010 and SLC000828 - SLC000835), " Harbor Tour," (SLC000510 - SLC000511 and
SLC000514- SLC000515), "Tours of the Charleston Harbor" (SLC000516 - SLC000517 and
SLC000773- SLC000774), and the like since at least the 1990’'s . See also, Mosteller
transcript at page 36).

Likewise, Sandlapper Tours, a 49 passenger boat with up to 24 tours per week ,
continuous ly used “Charleston Harbor tour(s)” to describe its services from at least 2004 to
date. See, SLC000609-610 and SLC000734-772. Sandlapper Tours leaves from a parallel
dock to TMS’s Carolina Belle and Mr. Scribner admitted to being familiar with Sandlapper
Tours.

Scribner, Robert, (Pages 80:19 to 81:9)

80
19...... Q...Please correct me when | go to the next
20 question. You said the Carolina Belle does the
21 daily daytime harbor tours?

22...... A...Correct.

23...... Q...And it leaves from the Charleston
24 Maritime Center?

25...... A...Correct.
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81

..And I think -- Did you give me a street

there?

..Inspection Street.
..Do any other boats leave from there?

Tour boats. Excuse me.

..Yes. There's a company that's called

Sandlapper that does eco tours that operates out of
there. And there's a charter sailboat that operates
out of there called Prevailing Winds.

Scribner, Robert, (Pages 94:6 to 95:5)

94

..... Q...How recently did they start -- did

Sandlapper start giving harbor tours?

..My knowledge, the last couple of years.

Two or three years.

...So if Sandlapper was giving harbor tours

for a much longer period than the last two or three
years, that's something you didn't know about?

..l understand what Sandlapper does pretty

well.

...Just to make sure we've got the accurate

answer, you said that they've been giving tours of
the harbor for the last two or three years?

...Correct. To my knowledge, yes.
...S0 maybe starting in 2013 at the

earliest?

..I'm not going to speculate the date. |

said the last two or three years. If that works for
2013, I'll agree to that.

...I'm asking you what you know about it.
...What I know is they are a small

95
competitor. They operate on a parallel dock to us.
They see the volume that we do, and then they
started trying to do harbor tours because they were
desirous of moving customers from our busin ess to
their business.
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Aqua Safari , a 100 passenger boat with which Mr. Scribner was  also familiar,

described its services as “Charleston Harbor tour(s),” from at least July of 2014 to date (See

SLCO000619- SLC000626).

Scribner, Robert, (Pages 137:25 to 138:13)

137
25...... Q...Tell me what you know about Aqua Safaris.
138
1. A...They were a catamaran sailboat with a
2 capacity of 100 people that focuses on doing booze
3 cruises out of Shem Creek in conjunction with Red's
4 Oyster House or restaurant or whatever Red's is
5 called.
6...... Q...What would be your definition of a "booze
7 cruise"?
8...... A...They cruise on a boat that has as its
9 basic -- enticing people to come on with low -priced
10 alcoholic drinks.
11...... Q...Do you sell alcoholic beverages on your
12 boats?
13...... A...l do.

Similarly, Geechee Girl has continuous ly used the phrase, “Charleston Harbor

tours” and held the domain name “charlestonharbortours.net” from April of 2011 to date

(See SLC000613- SLC000616).

Scribner, Robert, (Page 135:7 to 135:15)

135
7...... Q...Have you ever heard of Geechee Girl
8 Charters?

9...... A... I have.
10...... Q...Tell me what you know about them.
11...... A...They've got a small six -pack passenger

12 vessel and they private charter it.
13...... Q...Did you know they were usi ng
14 Charlestonharbortours.net?

15...... A...l think | did back then, yes.
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Scribner, Robert, (Pages 135:23 to 136:7)
135

23...... Q...So you knew about Geechee Girl in 20117

24...... A...I've heard of their name before. | don't

25 know when | knew of them. | don't know that | knew
136

1 about them in 2011. But I've heard the name.

2...... Q...Now, again, is this something that you

3 would consider less than substantial with respect to

4 your 2(f) declaration?

5. A...Yes.

6...... Q...Again, that's your opinion. Right?

7...... A...It's my opinion, yes.

Therefore, based on Mr. Scribner’s testimony, the deposition ex hibits , and publicly
available information, Mr. Scribner was well aware of multiple users of the d escriptive
phrase "Charleston Harbor Tours" before, during, and after the March 2010 -March 2015
interval asserted in his 2(f) declaration.  The 2(f) disclosure, therefore, lacked the
"forthright disclosure" that would at least make Mr. Scribner a good fai th declarant .
Marshall Fields v. Mrs Fields Cookies , 25 U.S.P.Q.2d 1321, 1329 (T.T.A.B. 1992).

Mr. Scribner thus either knew of such other uses by numerous other parties, but
intentionally failed to inform the Trademark Office, rendering the declara tion not only
erroneous, but fraudulent, or Mr. Scribner was completely uninformed when he made the
2(f) declaration. Such ignorance by a declarant, of ¢ ourse, completely eliminates the
accuracy and evidentiary value of the declaration, which was the basis for allowing the

application.

Il. Application No. 86334681 is invalid for lack of proper specimens.

“A trademark or service mark application for registratio n under 81(a) of the

Trademark Act must include one specimen for each class, showing use of the mark in
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commerce on or in connection with the goods, or in the sale or advertising of  the services.
15 U.S.C. §1051(a)(1); 37 C.F.R. §§2.34(a)(1)(iv), 2.56(a).” TMEP 904 .
Application Serial N0.86334681 , however, fails to include a proper specimen and
thus fails to demonstrate any use in commerce, a flaw that the naked 2(f) declaration
cannot cure. As stated in the application,
Specimen 1 is comprised of digital images of printed brochures advertising
Applicant's services in connection with the Mark. Specimen 2 is a digital
image of an advertisement for applicant's services bearing the Mark. (TEAS
Plus application filed July 11, 2014)
A specimen is a key factor in federal trademark registration because it demonstrates
use of the mark in commerce in connection with the goods or services. Tra demarks serve a
public function and, “there is no such thing as property in a trade -mark except as a right
appurtenant to an established business or trade in connection with which the mark is
employed. The law of trade -marks is but a part of the broader law of unfair competition;
the right to a particular mark grows out of its use, not its mere adoption; its function is
simply to designate the goodsas the product of a particular trader and to protect his good
will against the sale of another's product as his; and it is not the subject of property except
in connection with an existing business. United Drug Co. v. Theodore Rec tanus Co., 248
U.S. 90, 97 (U.S. 1918).
The specimen is the proof provided by an applicant that such actual use has taken
place. TMEP § 904 ,(“Specimens are required because they show the manner in which the
mark is seen by the public. Specimens also provide supporting evidence of facts recited in

the application.) For that reason, the Trademark Office rules defining acceptable

specimens are specific. TMEP § 904.03, “Material Appropriate as Specimens for
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Trademarks” . Similar rules explain categories of items that do not serve as specimens
TMEP 8 904.04, “Material Not Appropriate as Specimens for Trademarks.”

Under the relevant rules, a “specimen may not be a "picture” of the mark, such as an
artist’s drawing, a printer’s proof , a computer graphic that merely illustrates what the
mark looks like, or animage of the goods or advertising matter for services that has been
digitally created or altered to include the mark.  Such items do not show actual use of the
mark on or in connection with the goods or services in commerce and registrat  ion must be
refused. TMEP 904.04(a) , emphasis added;15 U.S.C 88 1051 and 1127; See also, /n re The
Signal Cos, 228 USPQ 956, 957-58 n.4 (TTAB 1986) ( “The original specimens were objected
to by the Examining Attorney because that (sic) were in the nature of pri nter's proofs
rather than evidence of actual service mark use.” ).

Serial No. 86334681, on its face, admits that the "specimens" are "digital images.”
Therefore, because Application Serial No. 86334681 admits on its face that it lacks proper
specimens, Application Serial N0.86334681 fails to demonstrate any use in commerce, a
flaw that the naked 2(f) de claration cannot cure.

For this reason alone —and independent of the other good and proper reasons
demonstrated to date —Application Serial No. 86334681 must be rejected.

1l. Application No. 86334681 is void ab initio because it was not filed by the
trademark owner.

Application No. 86334681 was filed in 2014 by TMS and claimed use since 2003

through “predecessor companies ,” even though TM S did not even exist until 2008,

DQGFDFFRUGLQJ WR 0U B6FULEQHUFGLG QRW GR DQ\ EXVLQHVV

XQ\
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If an application is filed in the name of  a first corporation (i.e., TMS) and a sister
corporation (i.e., The Kent Group , LLC) owns the mark, the application is void as filed,
because the applicant is not the owner of the mark.  Great Seats, Ltd. v. Great S eats, Inc.,
84 U.S.P.Q.2D (BNA) 1235, 1238 (T.T.A.B. 2007) (“There is no evidence of any trans fer of
rights in the GREAT SEATS designation from the prior '410 corporation to th e new '660
corporation upon the latter's formation, or at any time thereafter. There is no evidence that
the '410 corporation's use of the mark was controlled by the new '660  corporation” and
“Even though Mr. Matta ... may have treated both corporations as his alter egos,the '410
corporation's use of the mark prior to the filing d ate did not constitute use of the mark by
the '660 corporation, a separate and distinct legal entity,” /d at 1242).

Even Mr. Scribner's common ownership cannot cure this fatal flaw. Deftronics, Inc.
V. H.L. Dalis, Inc. , 158 U.S.P.Q. 475 at 1241 (T.T.A.B. 1968)(“The same individual was the
president and sole stockholder of both corporations, and he treated both comp anies as his
alter egos. However, there was no evidence that any transfer of assets  or goodwill from the
earlier corporation, Deltronics Inc., to the later -formed corporation, Daltronics, Inc., had
occurred upon the latter's formation. ).

Mr. Scribner testified that he has ownership interest in at least four comp anies in
the water tour business . Public records indicate that he has at least five  (5) such companies
and Mr. Scribner testified that he keeps separate ownership for unnamed or confidential
business reasons:

TMS, formed in 2008 (JNOOO 8), owner of the Carolina Queen (JN0011), and the

Applicant of No. 86334681.:
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Scribner, Robert, (Page 32:13 to 32:18)

32
13...... Q...So Harbor Cruises of Charleston owns the
14 Carolina Belle, and Tour Management Services owns
15 the Carolina Queen?

16...... A...Correct.
17...... Q...Are both of those correct?
18...... A...That's correct.
The Kent Group Inc ., formed in 2003 (JNOOO 3) to purchase the assets of the former

Charleston Harbor Tours:

Scribner, Robert, (Page 13:15 to 13:22)

13
15...... Q...Let's try and narrow that down a little
16 bit. Tell me when you went into the tourism
17 business.
18...... A...I think you have all the documents for
19 when | went in the tourism business, when | bought a
20 company called Charleston Harbor Tours or formed a
21 company Charleston Harbor Tours under the ownership
22 of The Kent Group in 2003.

TMS has requested that the bill of sale remain confidential, but Opposer does not
presently contend that The Kent Group failed to obtain, even if only in quit ¢ laim fashion,
rights to the company name —as opposed to any trademark for —“Charleston Harbor
Tours.”

Harbor Cruises of Charleston, formed in June 2007 (JNOOO 7) and owner of the
Carolina Belle (JN0OO013):

Scribner, Robert, (Pages 32:5 to 33:19)

32
5...... Q...Now, if we went back, I think you said
6 Harbor Tours of Charleston owned t he Carolina Belle?

7...... A...Correct. Harbor Cruises of Charleston.

8...... Q...So that's owned by Harbor Cruises of

9 Charleston. What is the entity that owns Carolina
10 Queen?

11...... A...You just asked me that question. Tour
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12 Management Services, Inc.
13...... Q...So Harbor Cruises of Charleston owns the
14 Carolina Belle, and Tour Management Services owns
15 the Carolina Queen?

16...... A...Correct.

17...... Q...Are both of those correct?

18...... A...That's correct.

19...... Q...Now, earlier you testified that it was

20 advantageous from a liability standpoint to have the
21 Carolina Belle in a different ownership. Is there
22 some reason why it's not advantageous to have the
23 Carolina Queen in a different corporate entity other
24 than Tour Management Services?
25...... A...Yes.

33

1...... Q...Can you explain that to me?

2...... A...Just financial reasons.

3...... Q...Earlier you said liability reasons.

4...... A...You were asking me about the Carolina

5 Belle. We are talking about a different vessel
6 right now.

7...... Q...Do these vessels do different things that

8 lead to your different trea tment of them?

9...... A...Yes, somewhat.

10...... Q...Let's explore that a little bit. What

11 does the Carolina Belle do that the Carolina Queen
12 does not do?

13...... A...lt runs a daily harbor tour  --

14...... Q..."It" being the Carolina Bell e?

15...... A...The Carolina Belle.

16...... Q...Okay.

17...... A...And the Carolina Queen does special

18 events, dinner cruises and other -- a myriad of
19 other activities.

Hudson River Cruises & Events, Inc. , owner of the Rip Van Winkle and operator of  tour

services on the Hudson River :

Scribner, Robert, (Pages 18:16 to 19:2)

18
16...... Q...What are the other business or what is
17 the other business, singular or plural, to  which you
18 give attention?

19...... A...l own another tourism business in New
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20 York called Hudson River Cruises & Events, Inc.
21...... Q...How long have you owned that?

22...... A...April of 2016.

23...... Q...What does Hudson River Cruises & Ev ents

24 do?
25...... A...The exact same thing that Charleston
19
1 Harbor Tours does: Tourism -based tour boat,
2 sightseeing, dinner cruises, private charters.

Mr. Scribner also testified that these separate corporations (or LLCs) were
intentionally formed for specific and different purposes.

Mr. Scribner also owns Charleston Schooner Pride, LLC (formed in March 2007
JNO00 5), which is owner of the passenger vessel “Pride " (JN0012) and which is marketed as
“The Schooner Pride.” See, TOU 00059; See also, https://www.schoonerpride.com/ , accessed
December 21, 2016 (“Tour Charleston Harbor and experience the best in Charleston sailing,
sightseeing and attractions on The Schooner Pride, a classic 84" tall ship .").

Mr. Scribner accordingly owns five (5) companies that either own or have owned
boats on which he conducts business, four of which did (or continue to do) business on the
Charleston Harbor. Furthermore Mr. Scribner testified that these intentionally separate
companies and their intentionally separate ownership interests serve his different business
interests: “minimize liability,” “financial reasons,” “daily harbor tours,” “special ev ents,”
and “a myriad of other activities.”

At two points during Mr. Scribner's November 9, 2016 deposition, under  signed
counsel requested that TMS produce documentation that The Kent Group had assigned any

assets or goodwill to TMS.
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Scribner, Robert, (Page 24:2 to 24:18)

24
2...... Q...I think that earlier you testified that
3 Tour Management Services was created in 2011. Is
4 there something different that happened in 2011, or
5 did you misspeak then?
6...... A...Misspoke. Tour Management Servi ces was
7 created on the date that's indicated on these
8 documents, and it was set up as ultimately something
9 that the assets of The Kent Group were transferred
10 to move from an LLC to a corporate structure, and
11 that happened in 2011.
12...... Q...So there's a transfer of assets in 20117
13...... A...Correct.
14...... Q...Is that in writing?
15...... A...Yes, itis.
16 ..... MR. SUMMA: We'd like to request
17 that even if under confidentiality eyes only.

Scribner, Robert, (Page 27:6 to 27:14)

27
6...... Q...So in 2011 the assets that had belonged
7 to The Kent Group became the assets of Tour
8 Management Services?
9.... A...Correct.
10...... Q...And that was done formally with transfer
11 of paperwork and so forth?
12...... A...Correct.
13 ... MR. SUMMA: Again, I'll repeat that
14 we'd want to see that relationship on paper.

This request was formerly repeated by mail on Monday, November 28, 2016

. No

such documentation has been produced. TMS has th us failed to establish that it was the

owner of any rights in "Charleston Harbor tours.”

As already established herein , TMS was not formed until 2008, and did not conduct
business until 2011. Therefore, in accordance with Mr. Scribner’s testimony, TMS could not
have been using "Charleston H arbor tours” starting in March 2010 (per his  2(f)

declaration).
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V. TMS’s conduct precludes registration.

TMS own conduct is inconsistent with any assertion of trademark rights and
precludes federal registration . A trademark will be considered generic or abandoned
“[wlhen any course of conduct of the owner, including acts of omission as  well as
commission, causes the mark to become generic name for the goods or serv ices on or in
connection with which it is used or otherwise to lose its significance asa  mark.” 15 U.S.C.
8§ %127.

Acts that may cause a mark to become generic may include failure to prevent others
from using one’s mark (i.e., failure to police marks) and a trademark owner’s own misuse of
a mark, including using a mark in a manner inconsistent with trademark ownership .
Wallpaper Mfrs., Ltd. v. Crown Wallcovering Corp. , 680 F.2d 755, 766 (C.C.P.A. 1982)
(“Without question, [a mark’s] distinctiveness can be lost by failing to take action against
infringers”); Retall Servs., Inc. v. Freebies Publg , 364 F.3d 535, 545 (4th Cir. 2004)
("evidence of the owner's generic use, in particular, i s strong evidence of genericness”).

TMS'’s failure to assert or enforce alleged trademark rights for over 13ye  ars in the
presence of multiple users is inconsistent with trademark ownership and pre cludes federal
registration.

First, TMS failed to assertits alleged trademark rights. TMS failed to give notice or
otherwise use the phrase “Charleston Harbor tours” in a manner consiste  nt with trademark
ownership so as to provide notice to third parties that TMS was asserting tradema rk rights
in “Charleston Harb or tours.” Use of the ™ or SM symbols can serve as one form of notice to
the public that a party is asserting trademark rights in a particular mark. Al though TMS

produced over 300 image versions of advertising or pre -advertising, during discovery, none
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of the produced items use the ™ or SM symbols in conjunction with “Charleston Harbor
tours.” Additionally, w ithin and among the images TMS produced, the failure to
demonstrate a single commercial impression becomes conspicuous.

Second, TMS failed to ever ask third parties to cease unauthorized use of the alleged
“Charleston Harbor tours” mark for all of the years prior to TMS applying for fe deral
registration of “Charleston Harbor tours.” TMS alleges it first began usin g “Char leston
Harbor tours” in 2003 . See, TOU00414.

SpiritLine —and its predecessor in interest, Ft. Sumter Tours —used the phrase
“Charleston Harbor tours” to describe its services openly and continuousl y from at least as
early as 1995. See, SLC000001, SLC0005 10-525, SLC000773-836. Lik ewise, Sandlapper
used the phrase, “Charleston Harbor tours” to describe its services openly  and continuously
from at least as early as 200 4. See, SLC000609-610 and SLC000734-772.

Similarly, other third parties have used “Charleston Harbor tours” to desc ribe their
services in the years leading up to TMS filing an application for federal regist ration of
“Charleston Harbor tours.” See, SLC000611 - SLC000629. Although TMS’s major
competitors continuously used “Charleston Harbor tours” to describe their services over the

years, TMS never asked any other users to cease use of “Charleston Harbor tours .” See,
Scribner’s Deposition transcript, page 123, lines 2 -11; page 124, lines 7-12; page 126, lines
23-24; and page 128, line 23 -page 129, line 2.

TMS'’s failure to address other users for the entire six years between TMS's creat ion

in 2008, its initiation of active business in 2011, and filing Application No. 86334681 in

2014 is an act of omission inconsistent with trademark  use or ownership.
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Third, TMS’s own frequent use of “Charleston Harbor tours” in a descriptive fashion
is inconsistent with trademark ownersh ip and precludes registration. Retail Servs., Inc. v.
Freebies Publg, 364 F.3d at 545. Over the years, TMS has regularly described its own
services as “harbor tours”, “a Charleston Harbor Tour”, and “Charl eston’s favorite Harbor
Tour”. See, TOU00006 - TOU00012 and TOUQO 296). Therefore, TMS’s own descriptive use
defeats the already weak 2(f) arguments as to alleged distinctiveness.

CONCLUSION

The evidence, viewed in the light most favorable to the Applicant, establis  hes that
Registration must be refused for at least four  independent reasons. First, Applicant’s 2(f)
declaration is invalid as either erroneous or fraudulent and thus fails to supp ort the alleged
distinctiveness of the mark.  Second, Application No. 86334681 is invalid for lack of proper
specimens because the alleged specimens submitted when No. 86334681 was filed are
unacceptable as specimens under 37 CFR 2.56 and TMEP 904.04. Third, Applic ation No.
86334681 is void ab initio because it was not filed by the trademark owner. Fourth , the
Applicant’s use of “Charleston Harbor Tour s” is inconsistent with an assertion of trademark
rights and precludes registration.

The registration, therefore, must be rejected under any one of the aforemention  ed
arguments, independently, and Applicant respectfully requests that the Boa rd grant

Opposer’s Motion for Summary Judgment.
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Secretary of State

. Mark Hammond

KENT GROUP, LLC THE

Note:This online database was last updated on 11/5/2016 3:04:55 AM.
See our Disclaimer.

DOMESTIC / FOREIGN: Domestic

STATUS: Good Standing
STATE OF INCORPORATION SOUTH CAROLINA
| ORGANIZATION: Profit

REGISTERED AGENT INFORMATION

REGISTERED AGENT NAME: ROBERT K SCRIBNER
ADDRESS: 286 LITTLE OAK ISLAND DR
CITY: FOLLY BEACH

STATE: SC

ZIP: 29439

SECOND ADDRESS:

FILE DATE: 02/05/2003

EFFECTIVE DATE: 02/05/2003

DISSOLVED DATE: /1

Corporation History Records

CODE FILE DATE COMMENT Document
Domestic LLC 02/05/2003 DOMESTIC LIMITED LIABILITY CO(2/4/2043) Image

Disclaimer: The South Carolina Secretary of State’s Business Filings database is provided as a convenience to our customers to
research information on business entities filed with our office. Updates are uploaded every 48 hours. Users are advised that the
Secretary of State, the State of South Carolina or any agency, officer or employee of the State of South Carolina does not
guarantee the accuracy, reliability or timeliness of such information, as it is the responsibility of the business entity to inform the
Secretary of State of any updated information. While every effort is made to insure the reliability of this information, portions may
be incorrect or not current. Any person or entity who relies on information obtained from this database does so at his own risk.
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Physical Address: Edgar Brown Building - 1205 Pendleton Street Suite 525 Columbia, SC 29201
Mailing Address: SC Secretary of State's Office 1205 Pendleton Street Suite 525 Columbia, SC
29201
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Secret

ary of State

. Mark Hammond

CHARLESTON SCHOONER PRIDE, LLC

Note:This online database was last updated on 12/21/2016 3:06:00 AM.

See our Disclaimer.

DOMESTIC / FOREIGN:
STATUS:

STATE OF INCORPORATION
/ ORGANIZATION:

Domestic
Good Standing

SOUTH CAROLINA
Profit

REGISTERED AGENT INFORMATION

REGISTERED AGENT NAME:
ADDRESS:

CITY:

STATE:

ZIP:

SECOND ADDRESS:

FILE DATE:
EFFECTIVE DATE:
DISSOLVED DATE:

Corporation History Records

CODE FILE DATE
Domestic LLC 03/08/2007

ROBERT K. SCRIBNER
285 EAST BAY ST
CHARLESTON

SC

29401

03/08/2007
03/08/2007
/1

COMMENT
TERM-MARCH 05, 2057

Document

Disclaimer: The South Carolina Secretary of State’s Business Filings database is provided as a convenience to our customers to
research information on business entities filed with our office. Updates are uploaded every 48 hours. Users are advised that the
Secretary of State, the State of South Carolina or any agency, officer or employee of the State of South Carolina does not
guarantee the accuracy, reliability or timeliness of such information, as it is the responsibility of the business entity to inform the
Secretary of State of any updated information. While every effort is made to insure the reliability of this information, portions may
be incorrect or not current. Any person or entity who relies on information obtained from this database does so at his own risk.
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Physical Address: Edgar Brown Building - 1205 Pendleton Street Suite 525 Columbia, SC 29201
Mailing Address: SC Secretary of State's Office 1205 Pendleton Street Suite 525 Columbia, SC
29201
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Secret

ary of State

. Mark Hammond

HARBOR CRUISES OF CHARLESTON, LLC

Note:This online database was last updated on 11/5/2016 3:04:55 AM.

See our Disclaimer.

DOMESTIC / FOREIGN:
STATUS:

STATE OF INCORPORATION
/ ORGANIZATION:

Domestic
Good Standing

SOUTH CAROLINA
Profit

REGISTERED AGENT INFORMATION

REGISTERED AGENT NAME:
ADDRESS:

CITY:

STATE:

ZIP:

SECOND ADDRESS:

FILE DATE:
EFFECTIVE DATE:
DISSOLVED DATE:

Corporation History Records

CODE FILE DATE
Domestic LLC 06/13/2007

ROBERT K. SCRIBNER
285 EAST BAY ST
CHARLESTON

SC

29413

06/13/2007
06/13/2007
/1

COMMENT
TERM-MARCH 05, 2057

Document

Disclaimer: The South Carolina Secretary of State’s Business Filings database is provided as a convenience to our customers to
research information on business entities filed with our office. Updates are uploaded every 48 hours. Users are advised that the
Secretary of State, the State of South Carolina or any agency, officer or employee of the State of South Carolina does not
guarantee the accuracy, reliability or timeliness of such information, as it is the responsibility of the business entity to inform the
Secretary of State of any updated information. While every effort is made to insure the reliability of this information, portions may
be incorrect or not current. Any person or entity who relies on information obtained from this database does so at his own risk.
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&' www.st.nmfs.noaa.gov | Vessel Documentation Query

<
USPTO MAEN My Drive - Googi...  Lexis Advance® ...  Internet Archive: ..
& MyDr.. Decs.. W 2007.. GE3 ULS Li.. (3 ULS Li..

Data found in current database.

Dicticrary and T...

Oodiord Dictionart...

& Vessel.

pdf

Espacenet - Sma..

US Ca.,
Coast Guard Vessel Documentation

B

+

Espaceret - Hom..,

@ Status...

“essel NameiCAROLINA QUEEN USCG Doc. No. 647761

Yessel Service|PASSENGER (INSPECTED) MO Number]*

Trade IndicatorjCoastwise Unrestricted Call SignWRB2082
Hull Material{STEEL Hull NumberjCC242
Ship Builder] Year Builtj1982

Length (L3823
Hailing PortjCHARLESTON SC Hull Depth (fL.)[7.3

Chwmer:

TOUR MANAGEMENT SERVICES INC
11 ISABELLA STREET SUITEB PO
BOX 21360

CHARLESTON, SC 20413

Hull Breadth {ft.):

Gross Tonnage:

Met Tonnage:

Documentation Issuance Date:

February 29, 2016

Documentation Expiratlon Date;

March 31,2007

Previous Vessel Names:

CAPT CLARK'S FLAGSHIP
CAPT CLARK'S FLAGSHIP

Previous Vessel Chwners:

TOUR MANAGEMENT SERVICES INGC
TOUR MANAGEMENT SERVICES INC
TOUR MANAGEMENT SERVICES INC
TOUR MANAGEMENT SERVICES INC
TOUR MANAGEMENT SERVICES INC
CAPT CLARK'S DEEP SEA BOATS INC

CAPT CLARK'S DEEP SEA BOATS INC

JNOO11



< o’ www.st.nmfs.noaa.gov | Vessel Documentation Query @
USPTC MAIN My Drive - Googl.. - Lexis Advance® .. Internet Archive:... Dictienary and T.. Coford Dictionari... f£spacenet - Sma...  Espacenet- Hom.. B
& My ... ] Dec.. @ 200. {8 ULS.. S ULS ... & Vess.. pdf B us.. @ Stat.. G dns. A
Coast Guard Vessel Documentation
Data found in current database.
Vessel MamePRIDE USCG Doc, No. [920858
“essel| Senvice|PASSENGER (INSPECTED) IMO Number
i |Coastwise Unrestricted, Fishery, -
Trade Ind'”amr'ﬁe{:reaﬁonal, Registry Call SignWCZ7483
Hull Material|STEEL Hull Number|MTIOD2SCE8
Ship Builder] Year Bult|[ 1988
Length {ft.yB0.2
Hailing Fort|lCHARLESTON SC Hull Depth (fL.}]8.5
CHARLESTOM SCHOCONER PRIDE, Hull Breadth ({181
LLC i
Cwner(i1 ISABELLA STREET SUITEB PO Gross Tonnage 57
BOx 21360 i
CHARLESTON, SC 20413 Net Tonnagejda

Documentation Issuance Date;

February 28, 2018

Documentation Expiration Date:

March 31, 20%7

Previous Vessel Names:

Mo Vessel Mame Changes

Previous Vessel Chawners:

LLC

LLC

LLC

LLC

LLC

LLC

CHARLESTOMN SCHOONER PRIDE,

CHARLESTON SCHOONER FRIDE,

CHARLESTOMN SCHOONER PRIDE,
CHARLESTON SCHOONER FRIDE,
CHARLESTOMN SCHOONER PRIDE,

CHARLESTON SCHOONER FRIDE,

JNOO012




9

Espacenet - Hom.. B
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Wessel Mame |[CAROLINA BELLE USCG Doc. Mo::|933237
Vessel Service: |PASSENGER (INSPECTED) MO Number:|*
Trade Indicator:|Coastwise Unrestricted, Registry Call Sign:\WDD7269
Hull Material:|STEEL Hull Mumber: |64
Ship Builder. " Year Built:| 1988
Length (ft.%:[71.6
Hailing Port:|CHARLESTON SC Hull Depth (ft.3:|7.7
HARBOR CRUISES OF Hull Breadth (ft.}:[24
SR ngfﬂ?uLFEgr:gNs%Lg O BOX 21360 s Tosnageo
CHARLESTON, SC 29413 Net Tonnage:|24

Documentation |ssuance Date:

July 18, 2016

Ciocumentation Expiration Date:

August 31, 2017

Previous Vessel Names:

BELLE ISLAND
CANTERBURY

Previous Vessel Owners:

HARBOR CRUISES OF
CHARLESTON LLC

HARBOR CRUISES OF
CHARLESTON LLC

HARBOR CRUISES OF
CHARLESTON LLC

HARBOR CRUISES OF
CHARLESTON LLC

HARBOR CRUISES OF
CHARLESTON LLC

HARBOR CRUISES OF
CHARLESTON LLC

THE KENTJNOO23LC

BELLE ISLAND CHARTERS INC
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Spiritline Cruises, LLC v William Richard Mosteller
Tour Management Services, Inc. November 17, 2016

14
A. The entire -- the entire company was

under one corporate umbrella, Fort Sumter Tours,
Inc. --
Q. Okay.

A. -- which was a C corporation at that

time. Q\
Q. How did you get involved with F

Sumter Tours, Inc.?

A. My father-in-law was the founder and
owner.

Q. Okay. And his name

A. George Campse m E-N.

Q. Okay. Soin was your employer
still Fort Sumters Tour (sic),"Inc.?

A. You mean'
Q. Well, '9,4¢ s , 1990.
A. 19 -- SpiritLine Cruises is an

LLC formed in '97.
Q. So in 1990 when you became a
vice-presid ere vice-president at Fort

Sumter T %?
@ Correct.

Q. You said SpiritLine was formed in 19977

A. Yes, ma'am.
Q. And that's SpiritLine Cruises, LLC,

A VV R A. WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page 14
b | scheduledepo.com
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34
A. | can't recall.

Q. When did you first hear of his
involvement with Charleston Harbor Tours?

A. | genuinely can't recall.

Q. Okay. Didyou see any marketing \
materials from Charleston Harbor Tours back in @
2003, 200272

A. | don't have immediate recognit @
walking up to a rack and saying, oh, but, ye
there's a general awareness that -- of tha @

Q. Did SpiritLine use tge

Charleston Harbor Tours in 2002 d ts
marketing?
A. We used t rm Charleston Harbor Tour

or Charleston Harbor Tours ochures during the
1990s. When we began efforts for search engine
optimization, which 2003, we used that

term, Charleston Harboer-Fours, as a keyword and it

was a part of o egy to optimize our Web

site.
@ o when you say that you used the
;

phras ston Harbor Tours on brochures in the

therwe Fort Sumter Tours?

A. Well, technically it would be Fort

Sumter Tours up until 1997. After that it would be
A|WI|R| A WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page 34
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36
Q. So SpiritLine tours did not use the

phrase Charleston Harbor Tour or the phrase
Charleston Harbor Tours prior to 2003 or 20047
A. No, | --

MR. SUMMA: | think it's been asked%%

answered but go ahead. Q
THE WITNESS: | said we were using that

@

phrase in the '90s and we continued to use it in

brochures and in print but -- but we began t

specifically use it in an additional way in h
engine optimization in 2003/4. o
BY MS. HUMPHRIES: \

Q. So | just want t e sure we're
cClear. Fort Sumter Tours used the phrase
Charleston Harbor Tours a eston Harbor
Tour -- Q

A. It --

Q. - 1in p@fochures in the mid '90s?

A.

Q. when SpiritLine was formed in 1997,

If you go back and look at our
brochures, they -- they generally refer to our --

or our marketing material they would refer to the

A VV R A. WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page 36
: i scheduledepo.com
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lan A.V. Harris

Tour Management Services, Inc. November 10, 2016
excuse me. >
Q. You also mentioned the Internet. What
domain names does SpiritLine own?
A. Spiritlinecruises.com,
fortsumtertours.com, graylineofcharleston.com.
That's not something | look at all the time, to be
honest with you. Spiritlineweddings.com. I'm sure
there are variations off of that.
Q. Do you pay for any ad campaigns through
ad servers?
A. When you say ad campaigns --
Q. Internet, Internet ad campaigns.
A. Pay-per-click campaigns?
Q. Yeah.
A. Yeah, absolutely.
Q. And what services do you use for
pay-per-click campaigns?
A. We utilize a company called SIMS
Agency.
Q. Spell that.
A. It's capital S, capital I, capital M,
capital S, Agency.
Q. Do you do any other Internet marketing?
A. CVB.
Q. So we've discussed -- go ahead.
AW[IR| A WILLIAM ROBERTS, JR., & ASSOCIATES (800) 743-DEPO Page 32
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Tour Management Services, Inc.

lan A.V. Harris

November 10, 2016

And you said other advertisements.
Were those electronic or print?

A. Both.

Q. What, if any, methods do you use to
track the reach or impact of your marketing
efforts?

A. Google ad words -- excuse me, Google
Analytics for the Website, use promotion codes to
track the success of an ad/coupon, domains, if |
have that available that fits that ad, for example,
spiritinewedding.com -- weddings.com.

Q. Anything else?

A. No.

Q. So going back to Google Analytics, what
does that tell you?

MR. SUMMA: Objection, a bit vague.
Dial in a little bit, and that will be fine.
BY MS. HUMPHRIES:

Q. From Google Analytics, what information
do you get regarding the reach or impact of your
marketing efforts?

A. Number of visitor sessions, page views,
time on the site, demographics, where they're
coming from, referring domains, keyword.

Q. How long have you been using Google

40
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Page 13 Page 15
1 officer, board of directors. 1 A Correct.
2 Q Would I be correct to call you a C-suite 2 Q Now, starting in 2013 -- Am | pickingeth
3 guy? 3 right date? You said you were in the office
4 A I don't know what you mean by C-suite. 4 products industry from 1984 to 2013, if | undersitoo
5 Q Chief executive officer, chief financial 5 your previous testimony correctly.
6 officer -- 6 A Maybe you can clarify what you're loain
7 A I'mjust giving you a progression of 7 for for the right date. | don't understand what
8 titles. You asked me for responsibilities. 8 "right date" means.
9 Q ldon't have a definition for C-sulite pe 9 Q Well, you told me you started in the
10 se, but I've heard people use it as shorthand. 10 office products industry in 1984. You told me that
11 A I've never heard the term. 11 you worked in that industry for 30 years
12 Q Soin 2013, is that when you went into 12 approximately. That takes us to 2013.
13 the tourism business? 13 A Mm-hmm.
14 A No. 14 Q You've indicated a yes to that. At the
15 Q Let's try and narrow that down a little 15 same time you bought a tourism company in 2003?
16 bit. Tell me when you went into the tourism 16 A  Correct.
17 business. 17 Q Sothat gives ten years when you're
18 A | think you have all the documents for 18 either at a minimum owning a tourism company bt
19 when | went in the tourism business, when | boaght 19 working there?
20 company called Charleston Harbor Tours or formed a| 20 A No. | didn't say that.
21 company Charleston Harbor Tours under the ownership21 Q Well, that's what I'm looking for
22 of The Kent Group in 2003. 22 clarification on.
23 Q Soyou bought a tourism company in 2003? | 23 MR. FENNO: Do you have a specific
24 A | bought the assets of Charleston Harbor 24 guestion, Counselor?
25 Tours. 25 MR. SUMMA: Yes. | want to know
Page 14 Page 16
1 Q Based on your experience as a 1 what he was doing between 2003 and 2013 in the
2 high-ranking corporate officer, what do you mean 2 tourism industry.
3 when you say you bought the assets of Charleston 3 BY MR. SUMMA:
4 Harbor Tours? 4 Q Perhaps | could rephrase it
5 A | bought the assets as opposed to buying 5 proportionately. Your use of your time as a
6 the stock in the company. 6 business person between 2003 and 2013, am | correg
7 Q What did you get when you bought 7 that you used some of your time in the tourism
8 Charleston Harbor Tours? 8 industry and some of your time in the office
9 A lwould be glad to go through it, but | 9 products industry?
10 got the use of all the marks and trademarks, ell th 10 A 1did consulting in the office products
11 hard assets of the business, including office 11 industry as well as working for a private equity
12 furniture, vessel, website. That's basically it. 12 company running the business in New York and, like
13 Q Soyou referred to some of the documents 13 many people do, commuted when | needed to to perfo
14 and we can get into those. But for now, would you 14 my functions.
15 sort of give me some clarification on maybe the 15 | bought Charleston Harbor Tours in 2003
16 overlap of what you were doing from 2003 to 2013?| 16 with my wife as a partner. She worked actively in
17 A Yeah. My background has been running 17 the business, as did I, as my time was available.
18 companies, building businesses, making acquisitions 18 And | had several key employees who also worked at
19 and divestitures. And | bought this business after 19 my direction in the business and my wife's
20 relocating from Atlanta to Charleston and appligd m| 20 direction.
21 past background and skill-set to taking a small 21 Q Did you begin working entirely in the
22 business and growing it into a little bit bigger 22 tourism industry in 201372
23 than a small business. 23 A Ive been entirely in the tourism
24 Q But at the same time you were still 24 industry since 2003. I've been splitting my time
25 working in the office products industry? 25 and doing -- managing the business.

Janice Ohlendorf Darby, RPR
(843) 814-7666 jodarby@comcast.net
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Page 17 Page 19
1 Q You used the term "splitting" your time. 1 Harbor Tours does: Tourism-based tour boat,
2 Can you give me an indication of the split 2 sightseeing, dinner cruises, private charters.
3 proportion? 3 Q Do you have any formal training in the
4 A Itwould be a pure guess. 4 tourism industry?
5 Q Soyou don't know how much time you 5 A Perhaps you should expand on what you
6 spent -- 6 mean by “formal training."
7 A Yes, | have a good feel for it. 7 Q Acollege major or a college minor.
8 Q Could you give me your good feel for it? 8 A Notin tourism, no.
9 A Yeah. From 2004 to about 2006, | spent 9 Q Did you train under any recognized
10 40 percent of my time in the business and 60 percen 10 experts in the tourism industry before you entered
11 of my time in other activities. 11 it?
12 Q When you say "the business,”"you meanth | 12 MR. FENNO: Objection. Vague and
13 tourism business -- 13 ambiguous.
14 A Charleston Harbor Tours. 14 A I'mnot sure that | understand your
15 Q Sothe 40 percent refers to Charleston 15 guestion. Tell me who a recognized entity is or
16 Harbor Tours? 16 person.
17 A Right. 17 BY MR. SUMMA:
18 Q And 60 percent is elsewhere. Okay. And 18 Q lwould ask you. If there's no such
19 then you've given us 2006 as some sort of a brgakin 19 person, that's fine. I'm just asking whether you
20 point. What changed in 2006 or how did the 20 trained under any individuals from which you learne
21 proportions change in 2006? 21 things about the tourism industry?
22 A | spentless time doing consulting and 22 A Alittle time with the previous owner of
23 working with a private equity group and more time i | 23 this business. But other than that, no. No liekag
24 this business. Probably flipped to about 90/10 -- 24 to somebody that tutored me on this business
25 90 percent in this business, 85 percent in this 25 specifically.
Page 18 Page 20
1 business, 15 percent in the other business. 1 Q And who was the previous owner of this
2 Q Again, to circle back, 2013 is -- Let me 2 business?
3 rephrase it. Have you put aside all of your other 3 A Agentleman by the name of Steve Pepq
4 businesses other than Charleston Harbor Tours/Tpur 4 Q Isthat spelled like the spice?
5 Management Services? 5 A No. OneP.
6 A I don't understand what you mean by that, 6 Q Do you do any consulting in the tourism
7 Q Is your professional time devoted in a 7 industry?
8 high percentage, greater than 95 percent, in the 8 A Not currently, no.
9 tourism industry starting in 2013? 9 Q Butyou have?
10 A You know, I'm involved in other 10 A On occasion.
11 activities in my life. This is my primary business, | 11 Q Who retained you as a consultant?
12 if that answers your question. Whether it's 95 12 A Idontrecall. It's been quite a few
13 percent or it's 87 percent, that's my primary focus, 13 years since I've done any of that.
14 It's not the only business | own, but it's my 14 Q What sort of expertise were they
15 primary focus. 15 reguesting?
16 Q What are the other business or what is 16 MR. FENNO: Objection. Speculatior
17 the other business, singular or plural, to which yoo 17 Vague and ambiguous.
18 give attention? 18 BY MR. SUMMA:
19 A | own another tourism business in New 19 Q You've testified that you were a
20 York called Hudson River Cruises & Events, Inc. | 20 consultant in the tourism industry.
21 Q Howlong have you owned that? 21 A No, I did not. | testified that | was a
22 A April of 2016. 22 consultant in the office products industry. You
23 Q What does Hudson River Cruises & Events 23 just asked me if I've done any consulting in this
24 do? 24 industry.
25 A The exact same thing that Charleston 25 Q Let me use the phrase "tourism industry|.

Janice Ohlendorf Darby, RPR
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Page 21 Page 23
1 Have you done any consulting -- 1 you got. We'll get into that in a little bit. Let
2 A Not for pay, no. Not for compensation. 2 me show you the next document.
3 Q So how about not for compensation? 3 (Exhibit No. 48 marked for
4 A I've done some advisory work, yes, 4 identification.)
5 because | sit on the board of directors of the 5 BY MR. SUMMA:
6 Passenger Vessel Association and recognized as 6 Q This is Exhibit 48. Exhibit 48 on its
7 somebody that has knowledge about the industry. 7 face says it's the articles of incorporation for a
8 Q Inthat role with the New Vessel 8 statutory close corporation. I'm going to ask you
9 Association -- 9 if you recognize it.
10 A Passenger Vessel Association. 10 A Yes. It appears to be the validation
11 Q Are there any certifications or 11 from the State of South Carolina of the corporatid
12 examinations that you've taken or obtained in the 12 that was set up.
13 tourism industry? 13 Q Did you use a lawyer to set this up?
14 A Not specifically related to tourism, no. 14 A  Yes.
15 Q Have you ever been an expert witneas at 15 Q On the second page there is somebody
16 trial? 16 named C.D. Hopkins, lIl.
17 A No. 17 A Correct.
18 Q It sounds like you have testified at 18 Q Does he practice here in Charleston, or
19 trial, though? 19 did he at the time?
20 A Correct. 20 A He does not practice in Charleston. He
21 (Exhibit No. 47 marked for 21 practices in Mt. Pleasant, which | assume is
22 identification.) 22 probably Charleston County.
23 BY MR. FENNO: 23 Q Ifyou go to the third page of Exhibit
24 Q  Mr. Scribner, this is Exhibit 47. If we 24 48, this says that the corporation was formed in
25 look at Exhibit 47, it's from the South Carolina 25 October of 2008. Would you agree with that?
Page 22 Page 24
1 Secretary of State's Office. It seems to be dated 1 A Yes.
2 February 5, 2003. It says that it's the formation 2 Q Ithink that earlier you testified that
3 of The Kent Group LLC. Take your time if you need 3 Tour Management Services was created in 2011. |
4 to confirm that you recognize this. 4 there something different that happened in 2011, or
5 A lrecognize it. 5 did you misspeak then?
6 Q Andis this the articles of incorporatio 6 A Misspoke. Tour Management Services was
7 of The Kent Group LLC? 7 created on the date that's indicated on these
8 A ltis validated by the Secretary of 8 documents, and it was set up as ultimately songgthin
9 State, and it appears to be a copy of the original, 9 that the assets of The Kent Group were transferred
10 yes. 10 to to move from an LLC to a corporate structurel an
11 Q So this would be the company to whialn yo 11 that happened in 2011.
12 referred a little bit earlier that you formed for 12 Q Sothere's a transfer of assets in 2011?
13 the purpose of entering the tourism industry? 13 A Correct.
14 A Correct. 14 Q Isthatin writing?
15 Q Sothis company was in existence. Is 15 A Yes,itis.
16 this the company that purchased the assets that you 16 MR. SUMMA: We'd like to request
17 referred to of the prior owner of -- | think you 17 that even if under confidentiality eyes only.
18 said the company name was Charleston Harbor Tours.18 BY MR. SUMMA:
19 Is that correct? 19 Q Sowhat did Tour Management Services do
20 A The company name was Charleston Harbor| 20 from 2008 to 2011 before it obtained the assets of
21 Tours, LLC. 21 The Kent Group?
22 Q So The Kent Group bought the assets of 22 A Filed tax returns with no activity.
23 that company? 23 Q Tothe extent that Tour Management
24 A Correct. Yes. 24 Services obtained the assets of The Kent Group, Td
25 Q You were talking earlier about the asset 25 Management Services obtained those assets in 201

Janice Ohlendorf Darby, RPR
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Page 25 Page 27
1 A To the best of my recollection. I'd bav 1 MR. FENNO: Bob, I'm letting you
2 to go back and go through a lot of accounting maper 2 know if we're digging into something personal --
3 to give you every detail of that, if that's what 3 MR. SUMMA: We'll probably ask the
4 you're asking about. 4 same privilege on the same basis. So that's fing
5 Q Well -- 5 BY MR. SUMMA:
6 A The assets transfer from The Kent Group 6 Q Soin 2011 the assets that had belonge
7 to Tour Management Services, it was simply a matter 7 to The Kent Group became the assets of Tour
8 of moving from one corporate structure LLCtoa C 8 Management Services?
9 corp. 9 A Correct.
10 Q Well, you say simply a matter of moving. 10 Q And that was done formally with transfef
11 Given your experience -- 11 of paperwork and so forth?
12 A Legally transferring the assets from one 12 A Correct.
13 structure to another structure, going through the 13 MR. SUMMA: Again, I'll repeat that
14 proper process, which was all annotated and done | 14 we'd want to see that relationship on paper.
15 with accountants and lawyers. 15 (Exhibit No. 49 marked for
16 Q And your recollection twice now appears 16 identification.)
17 to be that that occurred in 2011? 17 BY MR. SUMMA:
18 A The first year for which we filed a tax 18 Q Exhibit 49 on its face appears to be
19 return where there was activity was 2011, to my 19 another articles of incorporation for a company
20 recollection, in Tour Management Services. 20 called Harbor Cruises of Charleston, LLC.
21 Q Forgive me, but I'm a patent attorney an 21 MR. FENNO: Phil, just technically,
22 not a finance guy. Does that mean that when you 22 these are articles of organization for LLCs.
23 filed a tax return for 2011, that would have been 23 MR. SUMMA: My bad. Articles of
24 something like us lay people and small business 24 organization of an LLC.
25 people do the following year? In other words, in 25 BY MR. SUMMA:
Page 26 Page 28
1 2012 you filed tax returns for 2011? 1 Q Tome, it appears to be dated June 12,
2 A Well, the tax year ends December 3Lst. 2 2007. Is that your signature on page 3,
3 don't think you do taxes in the same current year. 3 Mr. Scribner?
4 You file 2011 taxes in the subsequent year. 4 A Yes.
5 Q Rignht. 5 Q What is Harbor Cruises of Charleston,
6 A According to the IRS regulations. Am | 6 LLC?
7 validating what you're saying? Is that what you're 7 A Harbor Cruises of Charleston, LLC, is the
8 looking for? 8 owner of the Carolina Belle tour boat.
9 Q I'mjust making sure | get the date 9 Q Does it own anything else in your
10 correct, or as best as we can get it consisteht wit 10 business?
11 your recollection. 11 A No, other than directly related on-board
12 A Right. 12 equipment associated with the boat.
13 Q Sois there areason that it became 13 Q Again, from a business standpoint, what
14 advantageous to change from the LLC to the stgtutof 14 would be the purpose of having ownership of a bo
15 close corporation in 20117 15 in a separate limited liability company?
16 A There were personal and financial reason 16 A To compartmentalize potential liability
17 todoit. 17 in case of a bad accident, is one reason.
18 MR. FENNO: If we're getting to the 18 Q Was the boat the Carolina Belle an asset
19 point where we're having some sort of sensitive 19 of The Kent Group?
20 business information -- | don't know on this topic 20 A Yes.
21 whether we might. But if it looks like we are, 21 Q Sothat asset was transferred to Harbor
22 there may be a time where we would ask you to have 22 Cruises of Charleston at some point?
23 your client step out and do attorney eyes only 23 A Correct.
24 stuff. | don't know on this particular -- 24 Q And I assume there's some sort of written
25 MR. SUMMA: Just ask and we'll -- 25 document to that effect?
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Page 29 Page 31
1 A Correct. 1 Q Do you know who owned that company or
2 MR. SUMMA: So we would like to 2 their boats?
3 request that document. 3 A  Steve Peper.
4 BY MR. SUMMA: 4 Q Steve Peper. So Steve Peper owned -- yo
5 Q Let's go back to the company that you 5 said | think Gray Line Water Tours?
6 purchased. 6 A As far as | know.
7 A Which company did | purchase? 7 Q Soin 2003 before you bought the company
8 Q I'liclarify. 8 as far as you know, would a tourist buy a ticket
9 A Please do. 9 that said Charleston Harbor Tours, or would they bu
10 Q Let's go back to when The Kent Group, 10 a ticket that said Gray Line Water Tours?
11 LLC, | believe, purchased Charleston Harbor Tours.| 11 A To the best of my knowledge, they would
12 Was the company operating publicly as Charleston | 12 buy a ticket that said Charleston Harbor Tourse Th
13 Harbor Tours at the time? 13 Gray Line company was not in existence when --
14 A You asked me two different questions in 14 anytime I've been in Charleston. | don't know when
15 that. So please break it down and ask me which -- | 15 they went out of existence.
16 Q That's fair. Was the public trade name 16 Q Do you own any boats other than the
17 of Charleston Harbor Tours Charleston Harbor Tours 17 Carolina Belle? Does Tour Management Services ov]
18 when The Kent Group bought it? 18 any boats --
19 A Charleston -- The Kent Group did not buy 19 A Yes.
20 Charleston Harbor Tours, LLC. As | said in an 20 Q Would you please name them for me?
21 earlier conversation, The Kent Group bought the 21 A Carolina Queen.
22 assets of Charleston Harbor Tours, LLC. Itdid not | 22 Q Any other boats?
23 buy the corporation. It did not buy the 23 A Not owned by Tour Management Services,
24 liabilities. It bought the trademarks and the 24 no. | take that back. A 19-foot Grady White.
25 assets associated with running the business. 25 Q I'mnot a boatsman. Would you explain
Page 30 Page 32
1 Q To the best of your recollection, what 1 that?
2 trademarks did you obtain -- did The Kent Group 2 A It'sjust a service vessel for our
3 obtain when it purchased those assets? 3 service -- outboard motor boat for the Carolina
4 A It bought the trade name Charleston 4 Queen and others.
5 Harbor Tours that had been used by Charleston Harbo 5 Q Now, if we went back, | think you said
6 Tours, LLC, since the formation of Charleston Harbo 6 Harbor Tours of Charleston owned the Carolina Bell
7 Tours, LLC, which happened sometime prior to my 7 A Correct. Harbor Cruises of Charleston.
8 buying the business, buying the assets. 8 Q Sothat's owned by Harbor Cruises of
9 Q Sothere was a boat or a company 9 Charleston. What is the entity that owns Carolina
10 operating in the harbor that the public could buy a 10 Queen?
11 ticket and ride that was named Charleston Harbor 11 A You just asked me that question. Tour
12 Tours? 12 Management Services, Inc.
13 A Yes. 13 Q So Harbor Cruises of Charleston owns the
14 Q Have you ever heard of a company called 14 Carolina Belle, and Tour Management Services owr
15 Gray Line? 15 the Carolina Queen?
16 A Yes. GrayLine Bus Tours. | believe 16 A Correct.
17 your client owns that business. 17 Q Are both of those correct?
18 Q Have you ever heard of anything else in 18 A That's correct.
19 Charleston operated under the Gray Line mark? 19 Q Now, earlier you testified that it was
20 A Yes. 20 advantageous from a liability standpoint to hawe th
21 Q What? 21 Carolina Belle in a different ownership. Is there
22 A Gray Line Water Tours. 22 some reason why it's not advantageous to have the
23 Q Gray Line Water Tours? 23 Carolina Queen in a different corporate entity othe
24 A | believe it's water tours. I'm not 24 than Tour Management Services?
25 sure. 25 A Yes.
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Page 33 Page 35
1 Q Can you explain that to me? 1 A 11 Isabella Street, Charleston.
2 A Just financial reasons. 2 Q Where do the tourists go to board eithe
3 Q Earlier you said liability reasons. 3 the Carolina Belle or the Carolina Queen?
4 A You were asking me about the Carolina 4 A They board the Carolina Belle at the
5 Belle. We are talking about a different vessel 5 Charleston Maritime Center in Charleston on
6 right now. 6 Inspection Street.
7 Q Do these vessels do different things tha 7 Q Andjust to clarify, do they board the
8 lead to your different treatment of them? 8 Carolina Queen someplace else?
9 A Yes, somewhat. 9 A Yes.
10 Q Let's explore that a little bit. What 10 Q Whereis that?
11 does the Carolina Belle do that the Carolina Queen | 11 A City Marina, Lockwood Drive in
12 does not do? 12 Charleston.
13 A Itruns a daily harbor tour -- 13 Q Isthere a business reason for the
14 Q 'It"being the Carolina Belle? 14 separation?
15 A The Carolina Belle. 15 A Yes.
16 Q Okay. 16 Q Would you mind explaining the reason?
17 A And the Carolina Queen does special 17 A Yes. | would prefer to do it when my
18 events, dinner cruises and other -- a myriad of 18 competitor is out of the room.
19 other activities. 19 Q We may ask that later. We'll try and
20 Q What other sorts of activities does a 20 keep rolling here for a few more minutes before
21 tour boat do besides cruises and what you calll 21 break.
22 special events? 22 Tell me about Hudson River Cruises &
23 A Weddings, anniversaries, class reunions, 23 Events. Where does it have its office?
24 family gatherings, special events put on by large 24 A Kingston, New York.
25 companies that want to have meetings associathd wit 25 Q Ithink you testified earlier that it
Page 34 Page 36
1 a dinner on the water, focused theme events and| 1 does the same thing as Tour Management Service d
2 other activities. But | think you get the thread 2 here in Charleston?
3 through of the type of activities that we do. 3 A Correct.
4 Q Do you reserve the Carolina Belle 4 Q Sothere's a boat tour called Hudson
5 strictly for the daily harbor tours? 5 River Cruises & Events?
6 A No. We have a pretty broad consumer 6 A Correct.
7 following under the name Charleston Harbor Tours 7 Q Where would -- What is the name of that
8 which allows us to do a lot more than just thedour 8 boat?
9 during the day. We do a lot of special events and 9 A Rip Van Winkle.
10 other activities on this boat but more in the 10 Q Isthat the only boat it uses?
11 evening; whereas the Carolina Queen operates dailj1 A Correct.
12 and in special events. 12 Q Does the Rip Van Winkle dock at morentha
13 Q Ifl understood you a few questions ago, | 13 one place?
14 you said that the Carolina Queen did different 14 A It can, but it primarily docks at one
15 things than the Carolina Belle. Am | correct in 15 location. Rondout Landing in Kingston, New York.
16 hearing that the Carolina Belle does some of the| 16 Q What do tourists or passengers seeeon th
17 same things that the Carolina Queen might do? | 17 Hudson River cruise?
18 A Yes. 18 A Foliage, buildings, architectural
19 Q Special events, to use a phrase? 19 interests, wildlife, ecology.
20 A We do all the similar type of events. 20 Q Other than being from a part of the
21 But what differentiates the Carolina Belle, it's 21 country that's not New York, how close are you to
22 dedicated during the daytime hours to doing the | 22 New York City, just for point of reference?
23 harbor tours. 23 A 85 miles.
24 Q What is the address of your office here 24 Q North?
25 in Charleston, for lack of a better term? 25 A North. Yeah, the Hudson doesn't gotsout
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Page 77 Page 79
1 BY MR. SUMMA: 1 persons that you believe could testify accurately
2 Q Let me ask you this in that context. On 2 about the market in Charleston for your company
3 the rack, this consumer who recognizes your company 3 services?
4 because of its brand presence, do they know that 4 A Yes.
5 it's you because it says Plantation & Harbor Tour 5 Q Now, in his deposition when he saw
6 Combo? 6 various little black marks such as we've indicated
7 MR. FENNO: Objection. Speculation 7 on 481 and 482, he said that those little black
8 BY MR. SUMMA: 8 marks -- I'm quoting from page 78, lines 8, 9 an:Ii
9 Q You can go ahead and answer if you know 9 10 -- those black marks help line up the copy fo
10 or have a speculation yourself. 10 publication, basically for printing and publication
11 A That's what's visible to the consumer 11 Is that helpful to you in understanding
12 initially. 12 what a black mark is?
13 Q So the consumer doesn't see -- 13 MR. FENNO: Objection. Lacks
14 MR. SUMMA: The witness has covered | 14 foundation as to whatever Benthall said. No
15 up the words "Boone Hall" and the words "Charleston 15 document has been provided to the witness to spe
16 Harbor Tours." 16 what Benthall said.
17 BY MR. SUMMA: 17 BY MR. SUMMA:
18 Q Right? 18 Q We'll pull that up maybe a little later.
19 A You asked me about what the consumer 19 One of the other persons that you
20 initially sees. It's in a rack that is 20 apparently put on your list was Mr. Doyle of
21 stair-stepped with many other rack cards. 21 Palmetto Carriage Company. Is that correct?
22 Q Sothe consumer sees the purple field 22 A Correct.
23 that says Plantation & Harbor Tour Combo? 23 Q He referred to something called the
24 A Correct. 24 kickback system. Are you familiar with that?
25 Q s that a brand name of a company in 25 A No.
Page 78 Page 80
1 Charleston? 1 Q You have no idea what he was talking
2 A Does it sound like a brand name to you7 2 about?
3 Q I'masking you the question. 3 A No. Mr. Doyle is in the carriage
4 A Okay. It's not the name of a brand name 4 business, and he has horses that occasionally ki
5 Q Whatisit? 5 Is that what you're referring to?
6 A It's a description of what the tour is. 6 Q No, I don't think so. | could elaborate
7 Q You've agreed that you asked 7 A  Fine, if you'd like to.
8 Mr. Benthall -- 8 MR. FENNO: If counsel wants to
9 A Benthall. 9 testify, we would be happy to take your depositio
10 Q I'msorry. I've been making that mistak | 10 sometime.
11 constantly, and | apologize to you and him. 11 MR. SUMMA: We'll avoid that. We'l
12 You asked Mr. Benthall to write an 12 rest on Mr. Doyle's testimony for the time being.
13 affidavit on your behalf? 13 THE WITNESS: Are we done with thig
14 MR. FENNO: Objection. 14 exhibit (indicating)?
15 Mischaracterizes his testimony. 15 MR. SUMMA: | think we are. We can
16 BY MR. SUMMA: 16 always go back to it. Forgive me if | have to
17 Q How did Mr. Benthall come to write an 17 rehash.
18 affidavit on behalf of Tour Management Services? 18 BY MR. SUMMA:
19 MR. FENNO: Objection. Speculatior; 19 Q Please correct me when | go to the next
20 A | gave my attorney a list of people, and | 20 question. You said the Carolina Belle does the
21 they had the conversation with Mr. Benthall. | 21 daily daytime harbor tours?
22 didn't have a conversation directly with him about 22 A  Correct.
23 an affidavit. 23 Q And it leaves from the Charleston
24 BY MR. SUMMA: 24 Maritime Center?
25 Q So Mr. Benthall is one of a number of 25 A Correct.
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Page 81 Page 83

1 Q And I think -- Did you give me a street 1 Q For that interval?

2 there? 2 A Correct.

3 A Inspection Street. 3 Q And likewise, where | see three or two,

4 Q Do any other boats leave from there? 4 that's the number of tours you give during those

5 Tour boats. Excuse me. 5 time intervals?

6 A Yes. There's a company that's called 6 A  Correct.

7 Sandlapper that does eco tours that operates out of 7 Q Would I be correct from this that there'

8 there. And there's a charter sailboat that operate 8 no tours earlier than -- or were no tours earlier

9 out of there called Prevailing Winds. 9 than February 12, 2016?
10 Q Do you know who owns Prevailing Winds? 10 A Not necessarily.
11 A Yes. Agentleman by the name of Brian | 11 Q Ifthere were tours that the public doul
12 Hoepker, H-o0-e-p-k-e-r, | believe. 12 take earlier than February 12th, are they advdrtis
13 Q Does Prevailing Winds give a Charlestor) 13 anywhere on this rack card, Exhibit 52?
14 Harbor tour? 14 A No. Those usually come in through eithe
15 A It's asailboat. They take people out 15 telephone or internet inquiry, and they would Lie 4e
16 for relaxing sail tours, as far as | know. 16 up as a special tour outside this schedule.
17 Q Iftheyleave from the Charleston 17 Q Sowhydoes Tour Management Services
18 Maritime Center, do they go someplace other than 18 offer, | guess for lack of a better word, publicly
19 Charleston Harbor? 19 regular scheduled tours starting on February 12th
20 MR. FENNO: Lacks foundation. Gall | 20 but only special tours earlier than February 12th7j
21 for speculation. 21 A Consumer availability.
22 A ldon't know. They are a sailboat. 22 Q There's fewer customers in January?
23 BY MR. SUMMA: 23 A Correct.
24 Q To what extent do sailboats go someplage 24 And just to correct something you said,
25 different than your vessels? 25 you said Tour Management Services. We don't do

Page 82 Page 84

1 MR. FENNO: Calls for speculation. 1 business as Tour Management Services. We do

2 A | have noidea. 2 business as Charleston Harbor Tours. That's our

3 BY MR. SUMMA: 3 brand. That's what we advertise as. That's what

4 Q Let me ask it this way. Are you aware of 4 the consumer knows us as. So Tour Management

5 any limitation why a sailboat couldn't sail where 5 Services is an administrative company only. The

6 the Carolina Belle motors? Is that a good way to 6 brand and the business is done as Charleston Harbgr

7 put it? 7 Tours.

8 A Charleston Harbor is a U.S. Coast Guard 8 Q lunderstand that, but your application

9 regulated waterway. And vessels of any size, type 9 for registration is in the name of Tour Management
10 and description are free to go wherever they would 10 Services.
11 like. So there are no restrictions. 11 A Thatis correct. But you referencedrTou
12 Q Ithink on some of these -- Let's go back | 12 Management Services offering the tours. I'm just
13 to -- If you go back to Exhibit 52, which | think is 13 correcting you so for the record we understand that
14 under your glasses case there, look on what | think 14 we do business as Charleston Harbor Tours.
15 you identified as the back, you have the 2016 harborl5 Q So Tour Management Services doesn't give
16 tour schedule? 16 tours?
17 A Yes. 17 A Tour Management Services is a marketer
18 Q If1 goto the week of April 11th through 18 and administrative company. Charleston Harbor Souf
19 August -- excuse me, the interval from April 11th 19 is the brand under which the consumer knows us andl
20 through August 7th, | see four checkmarks. Do yau 20 takes tours. Just correcting your misuse and
21 see where I'm referring? 21 characterization of Tour Management Services.
22 A Yes. 22 Q So Tour Management Services owns the
23 Q Does that mean that you give four daily 23 brands, as you call them?
24 tours? 24 A That's correct.
25 A Correct. 25 Q And allows some other entity to use them
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Page 93 Page 95
1 BY MR. SUMMA: 1 Q Soit's your intention to operate?
2 Q What is Ahoy Charleston? 2 A Correct.
3 A Ablog. 3 Q Have you ever been fined by the Coast
4 Q Ablog? 4 Guard?
5 A Correct. 5 A Yes.
6 Q Does it belong to Tour Management 6 Q More than once?
7 Services? 7 A Yeah. Probably a couple of times, yeah.
8 A It's managed as part of our Charleston 8 Q More than five times?
9 Harbor Tours brand. 9 A No.
10 Q Sowhen | pull the site up, what do | 10 Q So between one and five times you've begn
11 see? 11 fined by the Coast Guard?
12 A Interesting information about waterborne 12 A  Yes.
13 activities. It's not really an advertisements It' 13 Q Can you remember the amount of one of he
14 much more talking about activities in Charleston 14 fines you received between one and five times fromn
15 with a water marine orientation. 15 the Coast Guard?
16 Q  Who writes the blog? 16 A Yes. One fine for $5,000.
17 A Various people in my organization or an 17 Q What about the other?
18 outside consultant depending upon who we are using 18 A $250 for missing a date on submitting
19 at the time. Articles are submitted and used on 19 something. | don't remember what it is, but | know
20 that or created. 20 we had one.
21 Q You spoke in the past. Does anybody 21 Q What caused the Coast Guard to fine you
22 submit articles to Ahoy Charleston that don't work 22 $5,000?
23 for Tour Management Services? 23 A Our captain had a grounding and didn't
24 A Yes. 24 report it on a timely basis.
25 Q Who? Canyou name any -- 25 Q So he violated Coast Guard rules?
Page 94 Page 96
1 A No. 1 A Correct.
2 Q Any category of person who does that? 2 Q What's supposed to happen when the
3 A Writers. Writers who like to write akiou 3 captain has a grounding?
4 things like that. 4 A Once any emergency-related situatioas ar
5 Q Soit's an open blog? 5 handled, then you are supposed to contact the Coagt
6 A Correct. 6 Guard and tell them what your next steps are
7 Q You said the goal there is to increase 7 basically.
8 your brand? 8 Q Soyour captain ran aground?
9 A ltis attached to our brand in ways, yes 9 A Correct.
10 Q I'mgoing to turn your attention to an 10 Q Was he inebriated?
11 event on December 31, 2015. Does that date hgvefanll A No.
12 significance to you? 12 Q Do you know why he ran aground?
13 A New Year's Eve. 13 A No.
14 Q New Year's Eve. Okay. You testified 14 Q When did he run aground? Do you knaav th
15 earlier that you operate under very high standards 15 date?
16 for the safety of your passengers. 16 A I think it was that date that you just
17 A Yes. 17 mentioned.
18 Q Even more strict than the Coast Guard 18 Q December 31, 20157
19 requires? 19 A ldon't have a calendar in front of me.
20 A Oftentimes, yes. 20 It was right at the end of December. It was the
21 Q Sometimes no? 21 last harbor tour we were doing of the season.
22 A What's your question? 22 Q Was that on a daytime trip or a
23 Q Well, you said oftentimes you operate 23 specialized trip?
24 stricter than the Coast Guard standards. 24 A Daytime.
25 A To the best of my knowledge. 25 Q Sothe boat runs aground. What happens
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Page 121 Page 123
1 the concierges and marketing to the concierges 1 mark has become distinctive through the applicant's
2 instead of marketing to the consumer, hoping that 2 substantially exclusive and continuous use in
3 the concierge is going to direct business your way 3 commerce that the U.S. Congress may lawfully
4 and then paying the concierge some sort of fee for 4 regulate for at least the five years immediately
5 directing the business in their direction. 5 before the date of this statement. And that's what
6 Q Sothe concierges can earn a fee ifnwhe 6 you swore to. Is that correct?
7 guestioned by a guest, he tells them to go to your 7 A That's correct.
8 tour boat rather than somebody else's? 8 Q Sowhen you brush off Sandlapper, that's
9 A It's a popular practice in Charleston. 9 your opinion that that's insubstantial?
10 For all | know, Spiritline may do that. But that's 10 A That's what | stated before, yes.
11 not what we do. 11 (Recess taken.)
12 Q Youdon't do that? 12 (Exhibit No. 56 marked for
13 A No. 13 identification.)
14 Q Now, you said you did work with hotels. 14 BY MR. SUMMA:
15 That was going to be sensitive. And we maygetint| 15 Q Back on the record. I've shown you
16 that when Mr. Harris is excused. Butyou dontpay | 16 Exhibit 56. Do you recognize it? It also carries
17 a commission to concierges? 17 Bates No. 200, as a shorthand. Do you recogriize it
18 A Correct. |do not. 18 A | haven't seen it before.
19 Q Soin your opinion, when you give 28 19 Q Thisis dated in 2014. | think the nfont
20 tours a week and Sandlapper gives 24, that's an 20 may have gotten cut off.
21 insubstantial number? 21 MR. FENNO: I'm sorry to
22 A ldidn't say it was an insubstantial 22 interrupt --
23 number. That's your words. What | did say was a 23 MR. SUMMA: I'm sorry. 2010. THan
24 small portion of their business is harbor tours. 24 you. For the reporter, it's headlined Sandlapper
25 What they are doing is eco tours, taking people out | 25 Water Tours. It has a picture of a Sandlapper. boat
Page 122 Page 124
1 for picnics and beach activities. They are in a 1 It has a sub-headline of Charleston South Carolin
2 different spot in the marketplace. We don't do 2 Boat Tours and Boat Charters.
3 that. 3 BY MR. SUMMA:
4 (Exhibit No. 55 marked for 4 Q Would you again read the last sentence g
5 identification.) 5 the small print paragraph below that.
6 BY MR. SUMMA: 6 A "Maximum capacity is 49 people allowing
7 Q Exhibit 55 is made up of three Bates 7 personalized atmosphere. Let our personally guid
8 numbered pages, as we lawyers call them -- 422, 423 8 boat charters and Charleston harbour tours” -- in
9 and 424. Are you familiar with this document? 9 bold -- "give your group a taste of southern cuising
10 A Yes, I've read it before. 10 and charm."
11 Q  Are you familiar with page 424? 11 Q Inbold. Why would they put that in
12 A Letmeread it here. Yes. 12 bold?
13 Q Whatisit? 13 MR. FENNO: Objection. Speculation.
14 A Response to Office Action Textform with 14 A Itjust looks different from the other.
15 Handwritten Signature. 15 BY MR. SUMMA:
16 Q Isitanything more than that? 16 Q It looks different from the other text?
17 A There's a statement on here to the claim 17 A Yeah.
18 of distinctiveness and has signatures on the 18 Q Soit's set off in some kind of manner.
19 declaration signature. 19 Does your company ever use bold to set things ofi
20 Q Sowhen you signed this, you understood 20 A Yes.
21 you were essentially giving testimony at the time? 21 Q 49 people. Do you have an average num
22 A Yes, | did. 22 of people that go on your tours, your daily tour?
23 Q Now, the reason | may use the words 23 A ldo.
24 "substantial"* and "insubstantial” is because you 24 Q Isit more confidential than you would
25 used it in this declaration. So you said that the 25 like to say right now?
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Page 125 Page 127
1 A Yes. 1 A Dock area. |didn't say same dock.
2 Q Soin 2010 when you started applying your 2 Q Alot of the exhibits will be discussed
3 full attention or all of your time, however you want 3 in the context of Exhibit 55 if you want to keep
4 to best characterize it -- 4 that handy or whatever.
5 A  You're characterizing it. I'm not. 5 When Sandlapper uses the phrase
6 Q Tell me what you would characterize -- 6 "Charleston harbour tours" in a way that helps thd
7 A I'm not going to. You finish your 7 sell more tickets, you consider that something oth
8 statement and then I'll be glad to answer. 8 than substantially exclusive use on your part?
9 Q We can read it off the transcript if 9 MR. FENNO: Mischaracterizes his
10 necessary when the time comes. | think you 10 prior testimony.
11 basically said something to the effect of -- 'mnot | 11 A Isthere a question? Sorry.
12 trying to put words in your mouth; I'm just trying 12 BY MR. SUMMA:
13 to summarize accurately -- that 2010 was the yeay 13 Q Well, there's a guy in the same dock ared
14 that you turned all of your attention to Tour 14 using your terminology. Is that correct?
15 Management Services as opposed to splitting your 15 A Mm-hmm.
16 time 40/60? 16 Q And he sells Charleston harbour tours
17 A | agreed with you when you were making | 17 from the same dock area. Correct?
18 that deduction, yes. Applying intellectual capacity] 18 A You can interpret it that way.
19 to grow a business doesn't necessarily mean 40 19 Q Well, he either does or he doesn't.
20 percent/60 percent of the time. This business has 20 A I've never been on one of his tours. |
21 had my unbridled attention since February of 2003 21 don't know if he's -- My opinion is that he's using
22 since | bought the business, put a strategic plan 22 Charleston, capital C, harbour, small H, small T
23 together to build the brand of Charleston Harbor 23 tours, and using bold language as much to pick u
24 Tours, which when we go into a confidential sessipn 24 business from us in search engines with Google
25 we'll talk about the amount of money we spent, the 25 algorithms. Back in this period of time, this would
Page 126 Page 128
1 percentage of sales and all the drivers that one 1 get picked up. So he would be taking consumets th
2 uses to build a brand. 2 would normally come to our website and try to
3 Q But apparently one does not worry about 3 organically with this technique of bringing them to
4 Sandlapper calling themselves Charleston harbour 4 his website to sell his tour.
5 tours? 5 Whether he gives a Charleston harbar tou
6 A You're taking that out of context. They 6 the way we give a Charleston harbor tour, | don't
7 are not calling themselves Charleston harbour tours| 7 know. I've never been on his tour.
8 They are saying they are providing a Charleston 8 Q Youdon't know?
9 harbour tour, and what they are doing is using bold 9 A I've never been on his tour.
10 language so it gets picked up in search engine 10 Q Again, not to beat it to death, you tlon'
11 optimization. So what they've done is they've 11 know what he does on his tour?
12 copied what we were doing and put our name in there 12 A My employees have been on his toure I'v
13 to drive business and steal business from us. It's 13 had a couple of people that work for me that worked
14 not unheard of in this industry. And they are not 14 for him part time that related what they do on the
15 the only one in Charleston that's done that. 15 tour.
16 Q Did you ask them to stop? 16 Q Soyou do know what he does on his tour?
17 A No. 17 A | have not personally been on his tour t
18 Q Whynot? 18 take his tour. I'm relating to you that I've been
19 A Because they are a small company and the | 19 told what they do on his tour. That's not a harbor
20 effort to do that is -- I'd rather keep peace with 20 tour the way we word "harbor tour."
21 them than create a hostile situation. We operate 21 Q So other people gave you information
22 out of the same dock area. 22 based on the other -- Is that correct? Other peopl
23 Q Sothey operate from the same docky The 23 gave you information about what Sandlapper does d
24 are selling Charleston harbour tours and that 24 tour? Correct?
25 doesn't -- 25 A Yes.
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Page 129 Page 131
1 Q Based on that information, you weré stil 1 you testified to a number of things; that you sort
2 willing to say that, based on the information those 2 of worked 40 percent in the tour industry until --
3 people told you, your use was substantially 3 from 2003 to 2010, and then you directed your ful
4 exclusive? 4 attention to Tour Management Services/Charlestgn
5 A Yes. 5 Harbor Tours starting in 2010?
6 Q Butyou haven't been on his tour. So yo 6 A Okay.
7 don't really know whether you were using Charlestonp 7 Q Isfull attention -- is that a fair --
8 Harbor Tours substantially exclusively in 2010 -- 8 Understanding that human beings have a range q¢f
9 MR. FENNO: Calls for a legal 9 interests and | don't expect you to go home at nigpt
10 conclusion, among other things. 10 and stress out over the business every last minuteg.
11 MR. SUMMA: No, it calls for him to 11 A You're making an assumption there on ydur
12 explain why he used the words "substantially 12 part.
13 exclusive" if he has never been on the boat. 13 Q Again, 2010 is a breaking point that you
14 A It's a small industry and a small harbor 14 identified --
15 He goes out there doing his dolphin watches and 15 A 2010 is not a breaking point. You asked
16 purports them to be a harbor tour. He doesnatdo | 16 me what other activity | did. And I told you that |
17 narrated harbor tour. He does not do what we doin| 17 had another position and was doing other things.
18 any shape, form or manner. 18 I bought this business in February of
19 But what he does do is try to capitalize 19 2003 and put my full and substantive efforts behind
20 on our marketing strength by using the descriptive 20 growing this business since 2003. The fact | had
21 words similar to what we use and doing itinsucha | 21 another enterprise or sat on a board of directors d
22 way to capture consumers to his website to try to 22 went to other meetings bears little to no relevance
23 book tickets. 23 except in your mind, | guess.
24 BY MR. SUMMA: 24 Q Butyou've never heard of these guys
25 Q So he's trying to do things on the web 25 using the phrase Charleston Harbor Tours in 201p
Page 130 Page 132
1 that would draw passengers that would normally come 1 A Whywould I? They are a fishing company
2 to you? 2 Q Well, maybe you would because they are
3 A  Correct. 3 using what you claim is your brand?
4 Q And you didn't ask him to stop? 4 A They are using that in a headline. They
5 A 1did not ask him to stop. 5 are doing the same thing that others in the harbor
6 (Exhibit No. 57 marked for 6 are doing. They are trying to use that as key svord
7 identification.) 7 to assist them in a search to bring people to their
8 BY MR. SUMMA: 8 website.
9 Q I've shown you Exhibit 57, which on its 9 Q Ifyou were a boat owner on the
10 face is a web page selected by the internet archive 10 Charleston harbor and you gave tours, what would y(
11 Wayback Machine from May 25, 2012. You've teslifie 11 suggest that you tell people to use?
12 that you're familiar with the internet archive and 12 MR. FENNO: Obijection. Speculation
13 what it generally does. Are you familiar with 13 A Yeah, it's speculation. Spiritline
14 CharlestonFunFishing.com? 14 Harbor Tour?
15 A No. 15 BY MR. SUMMA:
16 Q Do you notice that they do say Charfesto 16 Q How would the public know where
17 Harbor Tours in large, bold letters as part of the 17 Spiritline gives tours?
18 description of what they sell? 18 A You would have to ask them or go onto
19 A |seeitas aheadline, yeah. 19 their website and look.
20 Q Soin 2012, which would be about two 20 Q Isthat a puzzle to you as to where they
21 years into your time beginning with full effort or 21 operate, Spiritline operates?
22 full emphasis -- I'll defer to whatever terminology 22 A It's not a puzzle to me. You asked me
23 you want to use again -- 23 how would the customer know, not how | would know{
24 A What do you mean "full emphasis"? 24 Q How would Spiritline tell the customer?
25 Q Well, you have been telling me -- | thin 25 A They have writing techniques. They use
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Page 133 Page 135
1 print advertising and website. 1 big fishing company and you just don't know about
2 Q Isthere any way that Spiritline or 2 it?
3 anybody else could attract customers visiting 3 A Have noidea. |don't know the company.
4 Charleston if they didn't use the word 4 (Exhibit No. 58 marked for
5 "Charleston"? 5 identification.)
6 A You would have to ask them that. |1ton'| 6 BY MR. SUMMA:
7 know. 7 Q Have you ever heard of Geechee Girl
8 Q Sothere's a possibility that you can 8 Charters?
9 totally avoid the word "Charleston" and still have 9 A lhave.
10 visitors to Charleston know that you're here? 10 Q Tell me what you know about them.
11 A They have been doing it for years until 11 A Theyve got a small six-pack passenger
12 recent times. 12 vessel and they private charter it.
13 Q They? 13 Q Did you know they were using
14 A They, Spiritline, the company you're 14 Charlestonharbortours.net?
15 asking me about in this example. 15 A I think | did back then, yes.
16 Q Have been doing what for years? 16 Q Would that affect your web success?
17 A What you asked me. You asked me -- | 17 MR. FENNO: Objection. Speculation
18 Q Well, I'mtrying to be clear for the 18 A Noidea.
19 reporter and the transcript. The what's and the | 19 BY MR. SUMMA:
20 it's are not helpful to us in a written record. 20 Q When we get into private session, would
21 A So reask your question and I'll try to 21 you like to elaborate on that?
22 answer it as clearly as | can. 22 A We can talk about it more, yeah.
23 MR. SUMMA: Would you read back | 23 Q So you knew about Geechee Girl in 20117?
24 maybe the question and the answer. 24 A I've heard of their name before. | ton'
25 (Record read.) 25 know when | knew of them. | don't know that | knew|
Page 134 Page 136
1 BY MR. SUMMA: 1 about them in 2011. But I've heard the name.
2 Q Whois the "they" and the "it"? 2 Q Now, again, is this something that you
3 A Spiritline. 3 would consider less than substantial with respect t
4 Q Andthe "it"is? 4 your 2(f) declaration?
5 A Using the name Charleston Harbor Tosirs i 5 A Yes.
6 something they've started doing recently. The 6 Q Again, that's your opinion. Right?
7 guestion you asked about can you use the name 7 A It's my opinion, yes.
8 Charleston, certainly you can use the name 8 Q Earlier with respect to one of the
9 Charleston. It's the geographic position where we 9 exhibits, and if necessary we can do it by number -
10 are. 10 It's probably best to do it by number.
11 Q Isthat a possibility why Exhibit 57 say 11 On Exhibit 56, if you'd like to double-
12 Charleston Harbor Tours? 12 check that, you pointed out that Charleston was
13 MR. FENNO: Objection. Speculation 13 capital C, but "harbor" and "tours" were all lower
14 A 1 do not know this company. | do not 14 case. Does that make a difference to you?
15 know this owner. | do not know what was goingoni| 15 A  Itwould make a difference if it was all
16 his head. I'm speculating, and it would be my 16 capitalized to me.
17 opinion they put Charleston Harbor Tours in the 17 Q Sowhat's the difference for you -- Why
18 title of that to use that as key words to attract 18 would it make a difference to you between the
19 people and trade on our brand name and what we do. 19 capitalized and the all lowercase?
20 BY MR. SUMMA: 20 A Because | built my business based on
21 Q I'm getting a whiff of an assumption 21 building the brand over time. And every place wher
22 here; that if you personally don't know about them, 22 we use Charleston Harbor Tours it's capitalized
23 they don't count. Is that accurate? 23 Charleston Harbor Tours, unless it's in the body of
24 A No. 24 a text where we might be describing something, mo
25 Q Sois there a possibility that this is a 25 similar to what they have done here. Their use is

Janice Ohlendorf Darby, RPR
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Page 137 Page 139
1 inconsequential and small. 1 people?
2 Q Again, that's your opinion? 2 | believe so.
3 A And probably the opinion of consumers as 3 Q And so when they say that their customet
4 4 can enjoy Charleston Harbor Tours, have you evef
5 Q Do you have any consumer surveys or 5 asked them to cease and desist?
6 6
7 A No, | haven't done any consumer surveys. 7 Q Why have you refrained from asking Aqua
8 Q You say from time to time in your 8 Safaris to cease and desist from using Charlestor],
9 materials you use Charleston harbor tours 9 capital C, Harbor, capital H, Tours, capital T,
10 descriptively? 10 which you said is your branding and very importat
11 I'm sure we have in the past. | would 11 to you?
12 have to go back and reread some of the materials. 12 A Right. They are really in a different
13 Q We can reprint this if necessary, but | 13 segment of the marketplace. If you read on, what
14 think it does the trick for now. 14 they really talk about is Charleston Harbor, capita
15 (Exhibit No. 59 marked for 15 C, capital H, with a small T.
16 identification.) 16 They are, again, using the Charleston
17 BY MR. SUMMA: 17 Harbor Tours in their headline to try to optimize
18 Q  Are you familiar with Exhibit 59? This 18 the search engine and take business that normally
19 is another reproduction of a portion of a web page. 19 would come to a sailboat that | operate on the
20 It also carries Bates No. SLC 000620. It appears o 20 harbor.
21 its face to be a capture by the internet archive 21 Q Sothere is a sailboat that sails under
22 Wayback Machine. And it's for a company called &qu 22 the brand Charleston Harbor Tours?
23 Safaris. Are you familiar with them? 23 A No, there's not.
24 A Familiar with the company, yes. 24 Q So why would this take business away from
25 Q Tell me what you know about Aqua Safaris 25 your sailboat?
Page 138 Page 140
1 A They were a catamaran sailboat with a 1 A Because when you are larger and have a
2 capacity of 100 people that focuses on doing booze 2 certain position in the marketplace, others are
3 cruises out of Shem Creek in conjunction with Red's 3 going to try to trade on that and try to pull
4 Oyster House or restaurant or whatever Red's is 4 customers.
5 5 Q So far I think we've gone through four o
6 Q What would be your definition of a "booze 6 five companies, all of whom use the phrase
7 7 "Charleston harbor tours" solely to get customers
8 A They cruise on a boat that has as its 8 that would otherwise go to you?
9 basic -- enticing people to come on with low-priced 9 MR. FENNO: Objection. Speculation
10 alcoholic drinks. 10 A You are asking me to speculate on
11 Q Do you sell alcohalic beverages on your 11 something -- | already told you --
12 12 BY MR. SUMMA:
13 | do. 13 Q You testified to that about every single
14 Q When you say low priced, is there a 14 one of these we've shown you.
15 figure that you consider low price compared to 15 A Right. You've already come to that
16 what's a fair price or a high price? 16 conclusion. What else do you want me to add?
17 A This is a different business. This is 17 The only thing | would say is, all of
18 somebody that's been operating this vessel out of| 18 these that you've shown me, it's an inconsequential
19 Shem Creek for a while. And they focus on getting 19 part of their business and they haven't been y- the
20 younger people on the boat to basically drink most 20 haven't invested money --
21 of the time. That's their business model. 21 Q Whatis the "it"?
22 Q And that's because you're familiar with 22 It's an inconsequential part of their
23 their business model? 23 business and they have not invested money to auild
24 A  See them out in the harbor, yes. 24 brand name since 2003. Most of these have been
25 Q And you say their boat can hold 100 25 doing it, from what | can see and what you've shown
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Page 157 Page 159

1 MR. FENNO: | mean, the case is -- | 1 generate business from hotels.

2 think you told me one time this isn't an 2 A Correct.

3 infringement case. | think you said it's a 3 Q What can you tell me about that? And |

4 TMAP/TTAB registration matter. It seems to me 4 don't know if we --

5 outside the scope. 5 MR. SUMMA: Edward, how would yoy

6 MR. SUMMA: We won't take it too far 6 like to mark the deposition at this point for the

7 then. You did say you would answer the question|in 7 reporter?

8 more detail after Mr. Harris excused himself. And 8 MR. FENNO: Once Mr. Harris left,

9 let me say for the record that Mr. Harris has 9 I'm assuming we're attorney eyes only for this paft
10 excused himself. And the only persons in the room 10 of the deposition. There's a protective order in
11 are Mr. Scribner, myself, Mr. Fenno and 11 place. So this would come under that part of the
12 Ms. Harasimowicz. 12 protective order.

13 BY MR. SUMMA: 13 MR. SUMMA: | want you to be happy
14 Q Sowww.spiritlinecruises.net, tell me 14 with how she designates that.
15 about that. 15 (Discussion off the record.)
16 A ltis a URL for SpiritlineCruises.net. 16 MR. SUMMA: So you're comfortable
17 And you asked me if | was aware of it. And | said|l 17 with where we are at on all of that?
18 think | am, but | also -- Tour Management Services 18 MR. FENNO: Yes.
19 owns 75 URLs. That could be one that's on the ligt. 19 MR. SUMMA: Thank you.
20 | do not have that list memorized. 20 BY MR. SUMMA:
21 Q Butyou said -- Let's go back to 21 Q Hotels, let's return to hotels. How do
22 www.ftsumtertour.com. You said that website had 22 you use hotels? And | apologize for the general
23 been active. Is that correct? 23 nature of the question. | can get more specific ag
24 A The website had not been active. The URL 24 we drill down a little bit.
25 was in existence. There was no website associated 25 A lunderstand.

Page 158 Page 160

1 with it, as far as | know. 1 Q How do you use hotels to generate

2 Q How would that help you -- How would 2 business for the Carolina Belle and the Carolina

3 ownership of Ft. Sumter tour, Ft. Sumter tours, 3 Queen?

4 FtSumterTours.com, FtSumterTours.net, 4 A Solet's go back to 2003. | studied thi

5 SpiritlineCruises.net, SpiritineHarborTours.com, 5 business in Charleston and did my due diligena, ar

6 SpiritlineDinnerCruises.com, how would ownership of 6 | come from a marketing and strategic planning

7 that help you build what you call your branding 7 background of a lot of years and consider myself

8 efforts in Charleston Harbor Tours? 8 reasonably well versed in those areas from my

9 MR. FENNO: Objection. Assumes 9 experience.

10 facts not in evidence. It is outside the scope of 10 Several of the tour companies in

11 discovery and calls for speculation. Other than 11 Charleston, not necessarily my direct competitors,
12 that ... 12 but bus companies, probably carriage companies, gay
13 A | can't speak to your specific question. 13 a spiff back to a concierge. So Sally Smith calls

14 But theoretically one could use other URLs to point | 14 and says, I've got a party of two that would like t

15 to a website and generate traffic. Consumers 15 go on a carriage ride. Those companies will make g
16 typically don't always spell the right way. It 16 notation to that, and then they will go back ang pa
17 might take advantage of misspellings. 17 so much per head back to the concierges for the

18 BY MR. SUMMA: 18 benefit of that concierge directing business to

19 Q Soifaconsumer misspelled Charleston 19 them.

20 Harbor Tours as Spiritline Cruises, you would want | 20 That is and still is -- | don't know how

21 to capture that consumer? 21 widespread the practice is. | decided when | was
22 A Yes. 22 buying this business that | was going to build the

23 Q Let's turn back to hotels. You said 23 brand. | was not going to get involved in that

24 there was sensitive information about -- You said 24 whatsoever. So | have spent all the time sinee I'v
25 there was sensitive information about the way you 25 owned this business building a brand. And what the
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Page 177 Page 179

1 MR. SUMMA: Why don't we go ahead 1 MR. FENNO: Let the record reflect

2 and make that an exhibit. 2 that Mr. Harris is back in here.

3 (Recess taken.) 3 A I've read paragraph 6 that you asked me

4 4 to read.

5 5 BY MR. SUMMA:

6 6 Q And then Exhibit 65, if you would read

7 7 paragraph 6 of Exhibit 65. Go ahead and read that

8 8 out loud. It's nice and short.

9 9 A Paragraph 6 of 65. "Applicant is withou
10 10 information or knowledge sufficient regarding whg
11 11 Opposer believes and therefore denies the
12 12 allegations contained in paragraph 6. However,
13 13 without admitting that Opposer has standing.

14 14 Applicant reserves its right to pursue infringefrs o
15 15 Applicant's mark."
16 16 Q Now, | know your attorney wrote thatdan
17 17 that's fine. Is that your intent to pursue
18 18 infringers once you obtain the registration?
19 19 A |think I will take any legal remedies
20 20 that were available to me being the holder of the
21 21 trademark.
22 22 Q And anybody who used Charleston Harb!
23 23 Tours for any purpose will be an infringer?
24 24 MR. FENNO: Obijection. Calls for a
25 25 legal conclusion.

Page 178 Page 180

1 (Mr. lan Harris has rejoined 1 MR. SUMMA: Well, he's filing for a

2 the deposition.) 2 purpose, so go ahead and answer.

3 (Exhibit No. 64 marked for 3 A I'mnot an attorney. So | would defer to

4 identification.) 4 my attorney to answer that question.

5 MR. FENNO: Will you give him a 5 BY MR. SUMMA:

6 chance to read them both before asking about them?6 Q Soyou don't have any idea whether or nd

7 MR. SUMMA: I'm just going to ask 7 you would pursue infringers once you have a

8 him about a couple paragraphs. If he wants to take 8 registration?

9 time to read through both of them, we can add that 9 MR. FENNO: That mischaracterizes
10 to the end of the deposition. 10 his testimony.

11 MR. FENNO: It seems only fair for 11 BY MR. SUMMA:

12 him to be able to read them. But let's see wieat th 12 Q Do you have any idea whether or not you
13 guestion is. 13 would pursue infringers if you obtained a

14 (Exhibit No. 65 marked for 14 registration?

15 identification.) 15 A 1 would most likely pursue infringers,

16 BY MR. SUMMA: 16 yes.

17 Q Do you recognize either 64 or 65, the 17 Q Andin your layman's opinion, not asking
18 exhibits? 18 for a legal conclusion, that would be people who U
19 A Yes. 19 Charleston Harbor Tours. Is that correct?

20 Q What are they? 20 MR. FENNO: Objection. Calls for a
21 A 64 is the Notice of Opposition with 21 legal conclusion.

22 information from Spiritline Cruises, LLC. 22 MR. SUMMA: No, I'm asking for -- He
23 Q If you will turn to paragraph 6. Take 23 is the business owner, and he said he would purs
24 the time to read the paragraphs, how about that, jof 24 So I'm curious as to what and why he would pursy
25 Exhibit 64. 25 MR. FENNO: Calls for a legal
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Harbor Tour Schedule & Rates

JAN. 2-FEB. 28 DEC. 25
11:00 AM - Par. Pr. No Tour

MARCH 1-0OCT. 31
10:00 AM - Par. Pr.
12:30 PM - Par. Pr.
3:00 PM - City M.

NOV. 1-30
12:30 PM - Pat. Pr. RATES:
3:00 PM - City M. Adules - $9.00
Child (under 12) - $4.50
DEC. 1-24
11:00 AM - Par. Pr. Child (under 6) - Free

DEC. 26-JAN. 1
10:00 AM - Pat. Pe.
12:30 PM - Par, Pt.
3:00 PM - City M.

Boats depart from Patriots Point and the City Marina.

Spirit of Charleston Dinner Cruise
Fort Sumter Tours also offers a three-hour, evening
dinner cruise aboard the 102" Spirit of Charleston.
You'll enjoy a four-
course dinner, live
entertainment,
dancing, and a fully
stocked cash bar. It is
a dining event you'll :
never forget! Call r. )
722-2628 for information and reservations. Dinner
cruise leaves from the City Marina, and offers full
protection from the weather.

Ft. Sumter Tours, Inc.
205 King Street, #204, Charleston, SC 29401 - 722-1691
Schedules and rates subject to change without notice.

age Tours

o

Look for the Red Sash!
Licensed Guides in
Confederate Uniforms
Adults - $16
Child - $8 - Under 6 Free
7239712
2 Anson St. i The Market

Charleston Harbor/Carriage Tour x
Combo Tickets: Save $5 per adult TOU[‘S Dall\'

Adule: $20 Child 6-11: $10 Patriots Point - Mt. Pleasant

125Mi2071sP

City Marina - Charleston

6/&



Although Chaleston is known
for its historic homes, its
nickname is the Holy City.
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Where the Civil War began.
Imagine the excitement! South: Carolina
had seceded from the Union, yet Union forces
still oceupied strategic Fort Sumter at the
entrance of Charleston Harbor. The South
demanded that Fort Sumter be vacated. The
North refused. Finally, on April 12, 1861, from
nearby Fort Johnson, South Carolina troops of
the Confederacy fired on the Fort — the start
of a two-day bombardment that resulted in the
surrender of Fore Sumter by Union ooops.
With the North's withdrawal, the South held
the Fort until it was finally evacuated on
February 17, 1865. During that time, the Fort
experienced one of the longest sieges in modemn
warfare — for almost two years 46,000 shells,
estimated at over 7
million pounds of
:.—nnm_. were fired at

the Fort.

Fort Sumter
National Monument

Today, Fort Sumter is a National Monument,
administered by the National Park Service of
the U.S. Dept. of the Interior, It is locared on a
small man-made island at the entrance to
beautiful Charleston Harbor. It is accessible only
by boat. On the Fort is an excellent museum
containing priceless exhibits. National Park
Service Rangers are on-site to answer questions
and provide additional information.

FORT SUMTER TOUR

Departs from Departs from
DATE PATRIOTS POINT CITY MARINA
Jan. 2-Feb. 28 1:30 PM 2:30 PM
10:45 AM 9:30 AM, 12 NOON,
Macwi & 1:30 PM & 2:30 PM
Easter Weekend 10:45 AM, :30 AM,
& April 1- 130 PM, 12 NOON,
Labor Day & 4:00 PM & 2:30 PM
Day After e 9:30 AM,
Tabor Dy ,_:.nmﬂ 12 NOON,
Nov. 30 S i & 2:30 PM
Dec. 1-24 1:30 M 2:30 PM
Dec. 25 Nao Tour Nao Tour
10:45 AM 9:30 AM,12 NOON
Dec. 26-Jan. 1 y Y
St & 1:30 PM & 2:30 PM

These are departure times — allow 15 minutes for ricketing and boarding.

RATES:

Adults — $9.50: Child (under 12) — $4.75; Child (under 6) — Free.
Tour lasts 2 1/4 hours (1 hr. on Forrand 1 1/4 hrs. on harbor tour). Ticket may
be purchased at the dock. Limited handicap access available ac the City
Marina. Group rates available. Reservations suggested for groups.

DEEP-SEA FISHING CHARTERS
Enjoy bluewarer deep-sea fishing in comfort and style aboard the “Blockade
Runner," a custom-buile 45 sporsfisherman. Private parties of up to six pursue
billfish, nuna, dolphin, ete. For information call 722-1691.

All boats available for private charter.
For further information contact: Fort Sumrer Tours, Inc.
205 King St., Suite 204 @ Charleston, SC 29401 » 803/722-1691
100MS9/95/RLA
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SPIRITLINE CRUISES & EVENTS

CHARLESTON'S PREMIER CRUISE FLEET

Charleston Dinner Cruises

For those looking to enjoy Charleston's beautiful waterways,

we offer a two and a half-hour dinner cruise complete with a
multi-course menu featuring seasonal locally produced selections, ..
live and local musical entertainment, weekly specials and fantastic
views of Charleston Harbor aboard our deluxe yacht.

SPIRIT OF CAROLINA DINNER CRUISE
Travel Professional Rates for 2014

Sunday-Thursday  Friday & Saturday
Inclusive Rates $48.72 §58.16
With House Dessert $52.58 $62.02

Charleston Harbor Tours

Our harbor tours offer passengers an opportunity to see the
beauty of Charleston from the water. During the hour and a half
cruise, you'll sail by Charleston attractions like the famous Battery,
the Arthur Ravenel Bridge, Patriots Point and Waterfront Park and
learn some interesting facts about the city along the way.

RATON. (0
UV oo K |1AR80R TOUR

fisc i
et Travel Professional Rates for 2014
ADULT RATES SCHOOL RATES
Adults $15.00 Teachers and Chaperones $15.00
Seniors $14.00 Students, grades 6-12 $14.00
Kids (11 & Under)  $9.00 Students, grades K-5 $9.00

Children 3 and Under FREE*
* Maximum of 2 free children age 3 and under for every PAID adult

Private Charters

Our fleet of four vessels, which are available for private charter,
provide a wonderful setting with the backdrop of Charleston
Harbor for corporate events, parties, retreats and any other
get-togethers. Our yachts offer deluxe accommodations that
include enclosed decks, audio-visual support, food and drink,
elevators, mahogany bars and more.

1804 morsnean i orsmesn i DT Nianis

SpiritLineCruises.com
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Whether it's an elegant dinner, a historic tour of Fort Sumter or a leisurely

cruise through Charleston Harbor, Fort Sumter Tours and SpiritLine Cruises
have been showcasing the beauty of Charleston, S.C. from its fabulous
waterways since 1961. Over the years, our family-owned company has taken
more than 10 million passengers on some 70,000 Charleston boat tours.

Fort Sumter Tours

Charleston is full of history at every turn, and one of

its most famous claims to fame is Fort Sumter National
Monument, the site where the Civil War began. Through
a partnership with the National Park Service, we provide
the only commercial boat transportation to Fort Sumter,
departing from both Mount Pleasant and downtown
Charleston. Tours include a 30-minute narrated cruise
through Charleston Harbor and back, as well as an hour
to tour the fort and its on-site museum.

FORT SUMTER TOUR
Travel Professional Rates for 2014

ADULT RATES SCHOOL RATES

Adults $15.00 Teachers and Chaperones $15.00
Seniors $14.00 Students, grades 6-12 $14.00 §
Kids (11 &Under)  $9.00 Students, grades K-5 $9.00

SPIRITLINE CRUISES & EVENTS

7 CHARLESTON'S PREMIER CRUISE FLEET

lan Harris | Director of Sales and Marketing
360 Concord St. Suite 201 | Charleston, SC 29401
ian@spiritlinecruises.com | Tel: 843.722.1691 | Fax: 843.881.2960

SpiritLineCruises.com
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Schedule & Rates

JAN. 2 - FEB. 29
11:00 AM — Patriots Point

MARCH 1 - OCT. 31

10:00 AM — Patriots Point

12:30 PM — Patriots Point
3:00 PM — Patriots Point

NOV.1-30
12:30 PM — Patriots Point
3:00 PM — Patriots Point

DEC. 1 - 24
11:00 AM — Patriots Point

DEC. 25
No Tour

DEC. 26 - JAN. 1
10:00 AM — Patriots Point
12:30 PM — Patriots Point

3:00 PM — Patriots Point

RATES:
Adults — $9.00
Child (under 12) — $4.50
Child (under 6) — Free

Tour lasts 2 hours — Group rates available.
All harbor tours depart from Patriots Point located in Mt. Pleasant.
From Charleston bear right after crossing the Cooper River Bridge
and turn right at the first traffic light. There is plenty of free parking.
Rates & schedule subject to change without notice.

Fort Sumter Tours

Dinner & Harbor
Cruise

This three-hour, evening dinner
cruise features your favorite bever-
ages, a four-course prime rib din-
ner, a live band, and dancing. The
102' Spiritof Charleston yacht takes
you through Charleston's historic
harbor, under the Cooper River
Bridges, and up to the U.S. Naval
Base. Yacht is weather protected.

Cruise leaves from the City Marina.
Reservations by 1 p.m.
the day of the cruise.

722-2628

Also Offers:

Fort Sumter
Tour

This is the ONLY tour stopping at
Fort Sumter National Monument for
visitation. You'll enjoy a relaxing
boat ride through Charleston har-
bor on your way to the Fort. Once
there, National Park Service Rang-
ers will give an informative tour.
There is a gift shop and a museum
at the Fort. Tour lasts 2 1/4 hours.

Boats leave daily from
the City Marina and
Patriots Point in Mt. Pleasant.

722-1691

DEEP-SEA FISHING CHARTERS
Enjoy bluewater deep-sea fishing in comfort and style aboard the
“Blockade Runner,” a custom-built 45' sportsfisherman. Private parties of
up tosix pursue billfish, tuna, dolphin, etc. For information call 722-1691.

Tour boats also available for private charter.
Fort Sumter Tours, Inc.
205 King Street, Suite 204 » Charleston, SC 29401 «803/722-1691

150M/6-93/FP

RELAXING — NONSTOP

Harbor &
Naval Base Tour

Charleston Harbor, S.C.

Tours Leave I9adbyosio
Patriots Point ¢ Mt. Pleasant, S.C.




the world’s largest naval and
nd home of the World War I
>wn. On the cruise you'll see
t terminals with their giant
ships. You'll cruise by historic
lating to the Revolutionary

destroyers, submarines, and mine sweepers.
Throughout the tour you'll hear all about the
many points of interest you'll be passing, as well
as general interest information about historic
Charleston Harbor. Don’t miss thi itsone
you'll long remember. "SLedoos'
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The Schooner Pride

= smooth-sailing
84-foot ship perfect

for charters

private
including informal
weddings receptions
corporate retreats

school groups and

tour groups

49-person capacity
Romantic yacht-like
setting

Wind and engine-
powered

Catering and

entertainment can

be  arranged or
you may arrange
Let our staff help

the

you plan perfect

event






CITIZENSHIP South  Carolina

GOODS AND SERVICES

INTERNATIONAL CLASS 039
DESCRIPTION  TEXT Arranging  © Tavel ours  and cruises  BOal yancoort Conducting boat charters
Conducting power boat charters  conducting sightseeing travel tours py boat
Conducting sightseeing tavel tours for others Travel tour conducting Travel tour

guide services Yacht and boat charter services

GOODS AND SERVICES CLASSIFICATION

INTERNATIONAL 039 FIRST USE DATE 02/00/2003 FIRST USE 02/00/2003 CLASS  STATUS 6-ACTIVE
CLASS COMMERCE
DATE

MISCELLANEOUS INFORMATION/STATEMENTS
CHANGE w REGISTRATION NO

DISCLAIMER W/PREDETER  TXT TOURS

PROSECUTION HISTORY

DATE ENT CD ENT TYPE DESCRIPTION ENT NUM
03/26/2015 CNSA APPROVED FOR PUB PRINCIPAL REGISTER 014
03/26/2015 XAEC EXAMINERS  AMENDMENT ENTERED 013
03/26/2015 GNEN NOTIFICATION OF EXAMINERS AMENDMENT E-MAILED 012
03/26/2015 GNEA EXAMINERS AMENDMENT  E-MAILED 011
03/26/2015 CNEA EXAMINERS AMENDMENT  -WRITTEN 010
03/23/2015 TEME TEAS/EMAIL  CORRESPONDENCE ENTERED 009
03/23/2015 CRFA CORRESPONDENCE RECEIVED wn LAW OFFICE 008
03/23/2015 TROA TEAS RESPONSE TO OFFICE ACTION RECEIVED 007
10/23/2014 GPRN NOTIFICATION OF PRIORITY ACTION E-MAILED 006
10/23/2014 GPRA PRIORITY ACTION E-MAILED 005
10/23/2014 CPRA PRIORITY ACTION  WRITTEN 004
10/22/2014 DOCK ASSIGNED TO EXAMINER 003
07/17/2014 NWOS NEW APPLICATION OFFICE SUPPLIED DATA ENTERED w TRAM 002
07/15/2014 NWAP NEW ApPLICATION  ENTERED in TRAM 001

CURRENT CORRESPONDENCE INFORMATION
ATTORNEY Edward Fenno

CORRESPONDENCE ADDRESS EDWARD FENNO
FENNO LAW gFirMm LLC
172 CHURCH ST STE 160
CHARLESTON SC 29401 -3137

DOMESTIC  REPRESENTATIVE NONE
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