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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Notice of Opposition

Notice is hereby given that the following party opposes registration of the indicated application.

Opposer Information

Name Healthways, Inc.

Granted to Date 08/12/2015
of previous ex-
tension

Address 701 Cool Springs Blvd.
Franklin, TN 37067
UNITED STATES

Attorney informa- | Paige W. Mills and Martha B. Allard

tion Bass, Berry & Sims PLC

150 3rd Ave. S. Suite 2800

Nashville, TN 37201

UNITED STATES

trademarks@bassberry.com Phone:615-742-7770

Applicant Information

Application No 86435245 Publication date 04/14/2015
Opposition Filing 08/10/2015 Opposition Peri- 08/12/2015
Date od Ends

Applicant Sandata Technologies LLC

26 Harbor Park Drive
Port Washington, NY 11050
UNITED STATES

Goods/Services Affected by Opposition

Class 035. First Use: 2014/10/20 First Use In Commerce: 2014/10/20

All goods and services in the class are opposed, namely: Computerized business data processing
services, principally to the field of home health care, business management and administration, man-
aged care services in the nature of providing electronic processing of health care information and
computerized database management services for the purpose of tracking and managing historical
and real-time information andrecords pertaining to patients, providers and client services; business
consulting services rendered to home healthcareagencies

Class 042. First Use: 2014/10/20 First Use In Commerce: 2014/10/20

All goods and services in the class are opposed, namely: Computer software development, com-
putersystem design and integration services,information technology support servicesin the manage-
ment of home healthcare agencies, namely, providing temporary use of online non-downloadable
software for time and attendance record keeping, management and scheduling of delivery of health-
care services, billing and payroll management, human resources compliance, contract management
and administration, plan of care management and reporting, management of patient medical informa-
tion, HIPAA compliance, caregiver mileage tracking, medical records management, caregiver super-
vision, speaker voice verification, staff broadcast messaging, caregiver transcription services, care-
giver visit verification, payor monitoring, reportgeneration, conversion of handwriting to typed format,
and healthcare data analysis; data automation and collection service using proprietary software to



http://estta.uspto.gov

collect, evaluate, analyze, and report clinical, financial, operational and disease management data for
post-acute healthcareproviders, healthcare payers and other entities in the healthcare continuum via-
the Internet, specifically relating to clinical, financial and operational information about patient status,
claims andfinancial data about reimbursement as collected by post-acute healthcare providers, in-
formation on federal and state regulatory requirements pertaining to the collection, payment, trans-
mission and reporting of patient status, information on comparing individual and groups of patient
clinical outcomes against other compiled data, and information on business cost and reimbursement
of delivery of healthcare services, to assist providers, payers and other healthcare entities in man-
aging risk associated with patient safety, quality of life, governmental regulations and managed care
contracts

Grounds for Opposition

| Priority and likelihood of confusion | Trademark Act section 2(d)

Mark Cited by Opposer as Basis for Opposition

U.S. Registration | 4029121 Application Date 07/31/2008

No.

Registration Date | 09/20/2011 Foreign Priority NONE
Date

Word Mark EMBRACE

Design Mark

EMBRACE

Description of NONE
Mark

Goods/Services Class 042. First use: First Use: 2001/01/00 First Use In Commerce: 2001/01/00

Application service provider featuring software for use in providing medical in-
formation and promote the health and care management of individuals by health
professionals

Attachments 77536372#TMSN.png( bytes )
Notice of Opposition - Care Embrace.pdf(99149 bytes )

Certificate of Service

The undersigned hereby certifies that a copy of this paper has been served upon all parties, at their address
record by First Class Mail on this date.

Signature /paige mills/
Name Paige W. Mills and Martha B. Allard
Date 08/10/2015




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the matter of Application Serial No.: 86435245
by Sandata Technologies, LL.C

For the Mark: CARE EMBRACE
Filing Date: October 27, 2014

Published in the Official Gazette
on April 14,2015

Healthways, Inc.,
Opposer,

Opposition No.

Sandata Technologies, LLC,

Applicant.

<
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Assistant Commissioner for Trademarks
Trademark Trial and Appeal Board

P.O. Box 1451

Alexandria, Virginia 22313-1451

NOTICE OF OPPOSITION

Healthways, Inc. (“Opposer”), by and through its undersigned attorneys, believes that it
will be damaged by the registration of the mark shown in Application Serial No. 86435245 in
International Classes 35 and 42 (the “Application”) and hereby opposes the same.

In support of its opposition, Opposer asserts the following:



1. Opposer, Healthways, Inc., is a Delaware corporation, having its principal
place of business at 701 Cool Springs Boulevard, Franklin, Tennessee 37067.

2. Opposer is the owner of the EMBRACE Mark for use with “application
service provider featuring software for use in providing medical information and promote
the health and care management of individuals by health professionals,” which has been
in use anywhere and in interstate commerce since at least as early as January 2001 (Reg.
No. 4029121).

3. Upon information and belief, Applicant Sandata Technologies, LLC is a
Delaware limited liability company, having a principal pléce of business at 26 Harbor
Park Drive, Port Washington, New York 11050.

4. Upon information and belief, the Application for the mark CARE
EMBRACE was filed on October 27, 2014 by Applicant for use with “computerized
business data processing services, principally to the field of home health care, business
management and administration, managed care services in the nature of providing
electronic processing of health care information and computerized database management
services for the purpose of tracking and managing historical and real-time information
and records pertaining to patients, providers and client services; business consulting
services rendered to home healthcare agencies” in International Class 35 and “computer
software development, computer system design and integration services, information
technology support services in the management of home healthcare agencies, namely,
providing temporary use of online non-downloadable software for time and attendance
record keeping, management and scheduling of delivery of healthcare services, billing

and payroll management, human resources compliance, contract management and



administration, plan of care management and reporting, management of patient medical
information, HIPAA compliance, caregiver mileage tracking, medical records
management, caregiver supervision, speaker voice verification, staff broadcast
messaging, caregiver transcription services, caregiver visit verification, payor monitoring;
report generation, conversion of handwriting to typed format, and healthcare data
analysis; data automation and collection service using proprietary software to collect,
evaluate, analyze, and report clinical, financial, operational and disease management data
for post-acute healthcare providers, healthcare payers and other entities in the healthcare
continuum via the Internet, specifically relating to clinical, financial and operational
information about patient status, claims and financial data about reimbursement as
collected by post-acute healthcare providers, information on federal and state regulatory
requirements pertaining to the collection, payment, transmission and reporting of patient
status, information on comparing individual and groups of patient clinical outcomes
against other compiled data, and information on business cost and reimbursement of
delivery of healthcare services, to assist providersl, payers and other healthcare entities in
managing risk associated with patient safety, quality of life, governmental regulations
and managed care contracts” in International Class 42, with a disclaimer of the word
“CARE”, and which is based on use in commerce (“Applicant’s Mark™). Applicant’s
Mark was published for opposition in the Official Gazette of the U.S. Patent and
Trademark Office on April 14, 2015. |

S. Applicant’s Mark was first used anywhere as of October 20, 2014 and was

first used in interstate commerce as of October 20, 2014.



0. Opposer’s first use anywhere and in interstate commerce of its
EMBRACE Mark predates Applicant’s filing date of October 27, 2014.

7. Opposer’s date of first use anywhere and in interstate comﬁlerce of its
EMBRACE Mark predates the dates of first use for Applicant’s Mark.

8. Consequently, Opposer has superior rights in and to the EMRACE Mark
and its variations in its trading area.

9. Opposer’s EMBRACE mark has enjoyed tremendous commercial success
and has been significantly used and branded in extensive print and online media.
Opposer has invested substantial sums in advertising and promoting the services rendered
under its EMBRACE mark.

10.  Applicant’s Mark is confusingly similar to that of Opposer’s EMBRACE
Mark, such that when Applicant’s Mark is used in connection with Applicant’s services,
it so nearly resembles Opposer’s EMBRACE Mark as to be likely to cause confusion, to
cause mistake, or to deceive, more particularly so because the word “CARE” has been
disclaimed from the Applicant’s Mark. Consumers are likely to falsely believe that the
services of the Applicant offered under Applicant’s mark are sponsored, endorsed, or
approved by Opposer, or are in some way affiliated, connected, or associated with
Opposer.

11.  The services described in the Application to register Applicant’s Mark are
highly related to the services offered under Opposer’s Mark.

12.  Upon information and belief; Applicant contends that confusion is likely.



13.  Any defect, objection, or fault found with any of Applicant’s services
offered under Applicant’s Mark would injure the valuable reputation and goodwill that
Opposer has built up and established under its EMBRACE Mark.

14.  If Applicant is granted the registration herein opposed, it would thereby
obtain at least a prima facie exclusive right to use the mark, which would be a source of
damage and injury to Opposer due to the similarity between Applicant’s Mark and
Opposer’s Embrace Mark.

WHEREFORE, Opposer believes that it will be damaged by the registration of the mark
shown in the Application, and requests that this Opposition be sustained, and that registration to
Applicant be refused.

Please direct all communications regarding the referenced opposition proceeding to
Robert L. Brewer, Bass, Berry, & Sims PLC, 150 Third Avenue South, Suite 2800, Nashville,
Tennessee 37201 at (615) 742-7400.

Please charge any fees due in connection with this proceeding to Deposit Account
No. 502483-1211 and charge our internal client-matter number 011211-190.

Respectfully submitted,
T L

aige W, Mills, Esq.
Martha Allard, Esq.
Juhi K. Patel, Esq.
BASS, BERRY & SIMS PLC
150 3rd Avenue South, Suite 2800
Nashville, Tennessee 37201
Telephone: (615) 742-6200

Facsimile: (615) 742-0410
Attorneys for Healthways, Inc.




CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and complete copy of the foregoing Notice of
Opposition was served by mailing said copy on this day via First Class Mail, postage prepaid to:

Denise S. Benun, Attorney of Record
Denise S. Benun & Associates P.C.
16 Drake Lane
Manhasset, New York 11030-1228

< Ik
Dated this _0 day of August, 2015.
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