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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Notice of Opposition

Notice is hereby given that the following party opposes registration of the indicated application.

Opposer Information

Name Shamrock Foods Company

Granted to Date
of previous ex-
tension

12/31/2014

Address 3900 E. Camelback RoadSuite 300
Phoenix, AZ 85018
UNITED STATES

Attorney informa-
tion

Anne L. Kleindienst
Polsinelli PC
900 W. 48th Place, Suite 900
Kansas City, MO 64112
UNITED STATES
uspt@polsinelli.com,akleindienst@polsinelli.com,mrodgers@polsinelli.com,ksch
nieders@polsinelli.com,jwillard@polsinelli.com

Applicant Information

Application No 85380630 Publication date 09/02/2014

Opposition Filing
Date

12/30/2014 Opposition Peri-
od Ends

12/31/2014

Applicant Ariel Capital Assets LLC
PO BOX 18789
Atlanta, GA 311260789
UNITED STATES

Goods/Services Affected by Opposition

Class 029. First Use: 0 First Use In Commerce: 0
All goods and services in the class are opposed, namely: Algae food beverages, namely, seaweed
drinks; Beverages consisting principally of milk; Beverages having a milk base; Beverages made
from yoghurt; Beverages made with yoghurt; Coconut-based beverage used as a milk substitute;
Creamers for beverages; Dairy-based beverages; Dairy-based chocolate food beverages; Dairy-
based food beverages; Dairy-based food beverages also containing cocoa; Dairy-based powders for
making dairy-based food beverages and shakes; Fruit-based food beverage; Milk based beverages
containing fruit juice; Milk beverages containing fruits; Milk beverages with high milk content; Milk-
based beverage containing coffee; Milk-based beverages containing milkconcentrates, vegetable oil
and added nutrients; Milk-based beverages with chocolate; Milk-based beverages with high milk con-
tent; Peanut-based food beverages;Soy-based food beverage used as a milk substitute; Vegetable-
based chocolate food beverages; Vegetable-based food beverages; Yogurt-based beverages

Grounds for Opposition

Priority and likelihood of confusion Trademark Act section 2(d)

http://estta.uspto.gov


Mark Cited by Opposer as Basis for Opposition

U.S. Registration
No.

3670760 Application Date 09/11/2008

Registration Date 08/18/2009 Foreign Priority
Date

NONE

Word Mark ROCKIN' REFUEL

Design Mark

Description of
Mark

NONE

Goods/Services Class 029. First use: First Use: 2008/09/17 First Use In Commerce: 2008/09/17
Dairy products, namely, milk and milk based beverages, flavored milk and
flavored milk-based beverages, all protein enriched

Attachments 77567929#TMSN.png( bytes )
Notice of Opposition.pdf(39331 bytes )
EXHIBIT A.pdf(218506 bytes )

Certificate of Service

The undersigned hereby certifies that a copy of this paper has been served upon all parties, at their address
record by First Class Mail on this date.

Signature /Anne L. Kleindienst/

Name Anne L. Kleindienst

Date 12/30/2014
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 IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

In the Matter of United States Trademark Application: 

Mark:   PRIME TIME REFUEL 

Application No.: 85/380,630 

Classes No.:  029 

Filed:   JULY 26, 2011 

SHAMROCK FOODS COMPANY 

Opposer, 

v. 

ARIEL CAPITAL ASSETS LLC 

Applicant. 

 

 

 

 

 

 

OPPOSITION NO.:  

 

NOTICE OF OPPOSITION 

Opposer Shamrock Foods Company, (“Opposer”), a corporation organized under the 

laws of the State of Arizona, having its principal place of business at 3900 E. Camelback Road, 

Suite 300, Phoenix, AZ, 85018, believes it will be damaged by registration of the mark PRIME 

TIME REFUEL, (“Applicant’s Mark”) as shown in United States Trademark Application Serial 

No. 85/380,630 in International Class 029, filed by Ariel Capital Assets LLC (“Applicant”) on 

July 26, 2011, and therefore opposes the same.  As grounds for its opposition Opposer states as 

follows: 

1. Opposer is the owner of U.S. Trademark Registration No.  3,670,760 for the mark 

ROCKIN’ REFUEL, (“Opposer’s Mark”) registered August 18, 2009 in International Class 029 

for “dairy products, namely, milk and milk based beverages, flavored milk and flavored milk-

based beverages, all protein enriched.”  Digital images taken from the USPTO TESS electronic 

database showing the current status and title to this registration are attached as Exhibit A.   
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2. Section 8 and 15 affidavits have been filed and accepted for Opposer’s 

Registration No. 3,670,760, and therefore this registration is incontestable pursuant to the 

provisions of 15 U.S.C. § 1065.    

3. Opposer has used the ROCKIN’ REFUEL trademark in interstate commerce in 

connection with the sale and marketing of protein enriched milk and milk-based beverages since 

at least as early as 2008, well before the filing date of Application Serial No.  85/380,630.  

Opposer’s use has been valid, continuous, and its mark has not been abandoned.       

4. As a result of its extensive use of the ROCKIN’ REFUEL mark since at least as 

early as 2008, Opposer also owns common law trademark rights in the mark as related to protein 

enriched milk and milk-based beverages.  Opposer’s common law rights in its ROCKIN’ 

REFUEL mark long predate the filing date of the Applicant’s Mark and any constructive date of 

first use of Applicant’s Mark.     

5. Since its initial use of the ROCKIN’ REFUEL mark, Opposer has invested 

significant resources in advertising and promoting its goods under its mark.  Opposer has 

advertised, promoted and offered Opposer’s goods bearing the mark to the public through 

various channels of trade in commerce, with the result that Opposer’s customers and the relevant 

purchasing public in general have come to know and recognize Opposer’s mark and to associate 

the mark with Opposer and/or goods sold by Opposer.  Opposer has acquired extensive goodwill 

in connection with the sales of products under its mark. 

6. Applicant seeks registration of PRIME TIME REFUEL as a trademark in 

International Class 29 for “Algae food beverages, namely, seaweed drinks; Beverages consisting 

principally of milk; Beverages having a milk base; Beverages made from yoghurt; Beverages 

made with yoghurt; Coconut-based beverage used as a milk substitute; Creamers for beverages; 

Dairy-based beverages; Dairy-based chocolate food beverages; Dairy-based food beverages; 

Dairy-based food beverages also containing cocoa; Dairy-based powders for making dairy-based 

food beverages and shakes; Fruit-based food beverage; Milk based beverages containing fruit 

juice; Milk beverages containing fruits; Milk beverages with high milk content; Milk-based 

beverage containing coffee; Milk-based beverages containing milk concentrates, vegetable oil 

and added nutrients; Milk-based beverages with chocolate; Milk-based beverages with high milk 
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content; Peanut-based food beverages; Soy-based food beverage used as a milk substitute; 

Vegetable-based chocolate food beverages; Vegetable-based food beverages; Yogurt-based 

beverages” (the “Subject Goods”). 

7. Applicant filed its Application Serial No. 85/380,630 on July 26, 2011 claiming 

an intent to use the mark for the Subject Services.  To date, no statement of use has been filed.   

8. Upon information and belief, Opposer’s goods and the Subject Goods will be 

purchased and consumed by the same general class of purchasers.   

9. Upon information and belief, Opposer’s goods and the Subject Goods are likely to 

be offered, promoted or sold in the same channels of trade.   

10. Applicant’s mark is highly similar in meaning to Opposer’s mark when used for 

the Subject Goods, which are identical and overlapping with Opposer’s goods.  Applicant’s mark 

appropriates the identical term REFUEL which comprises 50% of Opposer’s registered mark.  

Substitution by Applicant of PRIME TIME for ROCKIN’ is unlikely to dispel confusion.   

11. Applicant’s proposed use of PRIME TIME REFUEL in connection with the 

Subject Goods thus is likely to cause consumers to mistakenly believe that such goods are 

somehow related to Opposer or the ROCKIN’ REFUEL trademark, or that such goods originate 

from, or are sponsored or approved by, Opposer.  This confusion and mistake are likely to cause 

injury to Opposer. 

12. If Applicant is awarded a registration for PRIME TIME REFUEL in connection 

with the Subject Goods as shown in Application No. 85/380,630, then it would be entitled to the 

presumptions flowing from such a registration, all to the injury of Opposer.   

13. Opposer has not granted Applicant permission or approval to use the mark 

ROCKIN’ REFUEL, or to incorporate the ROCKIN’ REFUEL designation into any mark. 

14. Accordingly, registration of the mark applied for under Serial No. 85/380,630 

should be refused under the provisions of Section 2(d) of the Trademark Act, 15 U.S.C. § 

1052(d).   
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15. Opposer has standing to bring this action because, for all of the forgoing reasons, 

Opposer will be damaged if the mark of the 85/380,630 Application is allowed to pass to 

registration. 

16. This Notice is timely filed by the extended deadline of December 31, 2014 in 

accordance with the extension of time granted by the Board on October 27, 2014.  

17. WHEREFORE, Opposer believes it will be damaged by the registration of 

Applicant’s mark and respectfully prays that this Opposition to Application Serial No. 

85/380,630 be sustained, that Applicant’s mark be denied registration, and that the Trademark 

Trial and Appeal Board grant such further relief to Opposer as the Board may find to be 

necessary and just in the circumstance.  

If any required fees associated with this proceeding were not paid during electronic filing 

of this Notice, please charge such fees to Deposit Account No. 50-1662 (Our Ref.: 066185-

425681). 

 

Respectfully submitted, 

POLSINELLI PC 

Date: __December 30, 2014 By: /Anne L. Kleindienst/  
Anne L. Kleindienst 

akleindienst@polsinelli.com 

Marcia J. Rodgers, Reg. No. 33,765 

mrodgers@polsinelli.com 

Kelley A. Schnieders, Reg. No.  62,893 

kschnieders@polsinelli.com 

900 W. 48
th

 Place, Suite 900 

Kansas City, MO 64112 

Tel.: (816) 360-4168 

Fax: (816) 753-1536 

ATTORNEYS FOR OPPOSER 

SHAMROCK FOODS COMPANY 
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CERTIFICATE OF SERVICE 

I hereby certify that a true complete copy of the foregoing Notice of Opposition has been 

served on Applicant’s Attorney of Record via First Class U.S. Mail, postage prepaid, with a 

courtesy copy via e-mail, on December 30, 2014 addressed to: 

 

Ariel Capital Assets LLC 

PO BOX 18789 

Atlanta, Georgia 

31126-0789 

tim@megamoo.com 

APPLICANT 

 

Leon Timothy White III,  

3348 Peachtree Road NE, Tower Place 200, Suite 700 

Atlanta, Georgia 30326 

REGISTERED AGENT FOR APPLICANT 

Leon Timothy White III 

1233 Liberty Parkway NW 

Atlanta, Georgia 30318 

tim@cfmbeverages.com 

 

 

 

/Marcia J. Rodgers/ 

Marcia J. Rodgers 

 










