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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE 
TRADEMARK TRIAL AND APPEAL BOARD 

 
In the Matter of Trademark Application Serial No. 86/168,793:  
Filing Date: January 17, 2014 
Published in the Trademark Official Gazette on June 24, 2014 
 
 
 
 
ARMADILLO ENTERPRISES, INC.; COLLINGS 
GUITARS, INC.; CORDOBA MUSIC GROUP, INC.; 
ED ROMAN ENTERPRISES, INC.; E.S.P. SHIBUYA 
ENTERPRISES, INC.; JAMES TRUSSART 
GUITARS, INC.; JOHN HORNBY SKEWES & CO., 
LTD.; JS TECHNOLOGIES, INC.; PEAVEY 
ELECTRONICS CORPORATION; PREMIER 
BUILDERS GUILD, LLC; SADOWSKY GUITARS, 
LTD.; SCHECTER GUITAR RESEARCH, INC.; U.S. 
MUSIC CORPORATION; WARWICK GMBH & CO. 
MUSIC EQUIPMENT KG; AND WESTHEIMER 
CORPORATION, 
 

Opposers, 
 

v. 
 

GIBSON BRANDS, INC. 
 

Applicant. 
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 Opposers Armadillo Distribution Enterprises, Inc. d/b/a Armadillo Enterprises; Collings 

Guitars, Inc.; Cordoba Music Group, Inc.; Ed Roman Enterprises, Inc.; E.S.P. Shibuya 

Enterprises, Inc.; James Trussart Guitars, Inc.; John Hornby Skewes & Co., Ltd.; JS 

Technologies, Inc.; Peavey Electronics Corporation; Premier Builders Guild, LLC; Sadowsky 

Guitars, Ltd.; Schecter Guitar Research, Inc.; U.S. Music Corporation; Warwick GmbH & Co. 

Music Equipment KG; and Westheimer Corporation (collectively, the “Opposers”), respectfully 

submit this Response to the Board’s Order of March 26, 2015 denying Applicant Gibson Brands, 

Inc.’s (“Applicant” or “Gibson”) Motion to Dismiss for failure to state a claim upon which relief 

may be granted (the “Motion”).   

A. Armadillo Distribution Enterprises, Inc.  was inadvertently listed as Armadillo 
Enterprises, Inc. 
 

Gibson argues that opposer Armadillo Distribution Enterprises, Inc. d/b/a Armadillo 

Enterprises (“Armadillo”) should be dismissed as an opposer because it is not a legal entity 

capable of suing or being sued in a court of law.  Motion at 2.  Gibson is making a proverbial 

“mountain out of a molehill” due to an inadvertent omission of a single word. 

Armadillo uses “Armadillo Enterprises” as a D/B/A.  Declaration of Arrielle S. Millstein 

(“Millstein Decl.”) at ¶ 5, Exhibit A.  When filing, Armadillo’s 30 Day Request for Extension of 

Time to Oppose (“30 Day Extension”) on July 23, Armadillo’s D/B/A “Armadillo Enterprises, 

Inc.” was inadvertently used instead of their legal corporate name, Armadillo Distribution 

Enterprises, Inc. Id. at ¶¶ 7-8.  The inadvertent error was replicated by the TTAB website for the 

filing of Armadillo’s 60 Day Request for Extension of Time to Oppose and in the creation of the 

first four pages of the Notice.  Id. at ¶ 9; See Notice at 1-4.  Using the extensions as the basis for 

the creation the Notice of Opposition, the inadvertent error was transferred to the caption.  

Millstein Decl. at ¶ 10. 
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This was a clear clerical error and does not warrant Armadillo’s dismissal from the 

proceeding.  The address listed in the 30 Day Extension for “Armadillo Enterprises, Inc.” is 

identical to Armadillo Distribution Enterprises, Inc.’s principal and mailing address listed in the  

Florida Department of State Division of Corporations’ database. Id. at ¶ 11, Exhibit B.   

This situation is almost identical to U.S. Pioneer Elec. Corp. v. Evans Mktg., Inc., 183 

USPQ 613, 1974 WL 20033 (Comm’r Pats. 1974).  In that proceeding, the underlying 

application was filed under the name EVANS MARKETING COMPANY, INC., a slight at 

variance with the applicant's proper name EVANS MARKETING, INC. Id. at *2. It was held 

that it was the USPTO’s “practice to permit the correction of a mistake in the name of an 

applicant where the error is not significant and not intentional.”  Id.  

Here, the inadvertent error of filing the 30 Day Extension under the name of Armadillo’s 

D/B/A “Armadillo Enterprises, Inc.” instead of their legal corporate name, Armadillo 

Distribution Enterprises, Inc., is a difference of a single word.  As discussed above, it was a 

simple mistake and the error is neither significant nor intentional.   

The disingenuousness of Gibson’s argument is demonstrated by Gibson’s own exhibits.  

Exhibit A to the Declaration of Kurt Schuettinger clearly shows that Armadillo Distribution 

Enterprises, Inc. is listed as an active corporation a mere five lines above where Armadillo 

Enterprises, Inc. is listed as inactive.  Further, Gibson fails to site to a single authority where a 

proceeding was dismissed due to a mistake in the name of a litigant that was neither significant 

nor intentional.   

In its Reply in Support of the Motion [Dkt. No. 8] (the “Reply”), “Gibson concedes that 

the Board may accept an opposition ‘if the person in whose name the extension was requested 

was misidentified through mistake or if the opposition is filed in the name of a person in privity 
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with the person who requested and was granted the extension of time.’” Reply at 5, quoting 

TBMP § 201; 37 C.F.R § 2.102(b).  Gibson continues to state that “[t]he TTAB has defined 

‘mistake’ within the context of 37 C.F.R § 2.102(b) as meaning ‘a mistake in the form of the 

potential opposer’s name or its entity type . . . ‘mistake’ does not encompass the recitation of a 

different existing legal entity that is not in privity with the party that should have been named.’” 

Reply at 5, quoting Cass Logistics Inc. v. McKesson Corp., 27 U.S.P.Q.2d 1075, 1077, 1993 WL 

236535at *2.   

Gibson admits that “a mistake in the form of the potential opposer’s name” is not grounds 

for a dismissal.  In Cass Logistics Inc., a request for a thirty-day extension for time to oppose 

was filed under the name “Public Safety Equipment, Inc.” and a request for a sixty-day extension 

was filed under the name “Cass Logistics, Inc.”  Id. at *1.  Counsel for Cass Logistics, Inc. 

explained that it represented Public Safety Equipment, Inc. in an unrelated matter and had used a 

filing from the unrelated matter as a template for the original request for extension and, due to a 

word processing error, Public Safety Equipment, Inc. was left on the pleading instead of Cass 

Logistics, Inc.  Id.  The Board held that “[t]he term ‘mistake’ does not encompass the recitation 

of a different existing legal entity that is not in privity with the party that should have been 

named.”  Id. at *2.   

Clearly, that is not what occurred here.  As discussed above, the error in question was the 

inadvertent omission of the word “Distribution” from Armadillo’s corporate name, not the 

recitation of a different existing legal entity.  Gibson admits that “Armadillo Enterprises, Inc.” is 

not an existing legal entity.   Reply at 4.  Instead of accepting the obvious explanation of the 

inadvertent and insignificant mistake, Gibson is asking the Board to reach the highly unusual 

conclusion that a party that does not exist filed an opposition.  This is clearly not what occurred 
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and, like in U.S. Pioneer Elec. Corp., the correction of the insignificant and unintentional mistake 

should be allowed and the Motion should be denied. 

Finally, in the event that the Court denies the Motion, Opposers will take whatever 

procedural steps the Board requires to correct the insignificant and unintentional mistake.  

Opposers do not want to file any unnecessary motions to further waste the time and resources of 

the Board regarding this issue. 

III. CONCLUSION 

For the reasons stated above a simple typographical error should not be grounds for 

dismissing Armadillo from the Opposition.  Accordingly, Opposers respectfully request that the 

Board deny the Motion in its entirety. 

  

Dated:  Hackensack, New Jersey 
 March 30, 2015 
 
       Respectfully submitted, 
       BIENSTOCK & MICHAEL, LLC. 
         
     
       By:      /Brent M. Davis/      
        Brent M. Davis, Esq. 

Ronald S. Bienstock, Esq.  
         
        Bienstock & Michael, LLC  

411 Hackensack Ave.  
Continental Plaza, 7th Floor 
Hackensack, NJ 07601 
Telephone:  (201) 525-0300 
Facsimile: (201)525-0133 
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