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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In re Application of Lonza Inc.

Application Nos.: 86/209,450 and 86/247,955

Marks:

YARDSMART and GARDENSMART

CENTRAL GARDEN & PET COMPANY,
and 1ts subsidiaries, PENNINGTON

SEED INC.

OF NEBRASKA, and

FARNAM COMPANIES INC.

Opposers,

V. : Opp. No.: 91217707

LONZA INC.,

Applicant.

Hon. Commissioner for Trademarks
2900 Crystal Drive
Arlington, Virginia 22202-3514

Attn.: Trademark Trial and Appeal Board
ANSWER AND AFFIRMATIVE DEFENSES
LONZA INC., Applicant in the above-captioned action,

by and

through its attorneys, Blank Rome LLP, answers the allegations

contalined in Opposer’s Notice of Opposition as follows:

1.

2.

3.

Admitted.

Admitted.

Admitted.
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4, Admitted.

5. Admitted.
6. Admitted.
7. Applicant lacks knowledge or information sufficient

form a belief as to the truth of the allegations set forth in
Paragraph 7 of the Notice of Opposition, and therefore denies
same.

8. Applicant lacks knowledge or information sufficient
form a belief as to the truth of the allegations set forth in
Paragraph 8 of the Notice of Opposition, and therefore denies
same.

9. Applicant lacks knowledge or information sufficient
form a belief as to the truth of the allegations set forth in
Paragraph 9 of the Notice of Opposition, and therefore denies
same.

10. Applicant lacks knowledge or information sufficient

form a belief as to the truth of the allegations set forth in

Paragraph 10 of the Notice of Opposition, and therefore denies

same.
11. Applicant lacks knowledge or information sufficient

form a belief as to the truth of the allegations set forth in

Paragraph 11 of the Notice of Opposition, and therefore denies

same.
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12. Applicant lacks knowledge or information sufficient to
form a belief as to the truth of the allegations set forth in
Paragraph 12 of the Notice of Opposition, and therefore denies
same.

13. Applicant lacks knowledge or information sufficient to
form a belief as to the truth of the allegations set forth in
Paragraph 13 of the Notice of Opposition, and therefore denies
same.

14. Applicant admits only that Opposer filed an
application for SMART SHIELD on August 2, 2011, which predates
the filing date of Applicant’s YARDSMART and GARDENSMART
applications. The remaining allegations set forth in Paragraph
14 of the Notice of Opposition constitute legal conclusions or
paraphrasing of the Lanham Act to which no response 1s required,
and to the extent the same is inaccurate, Applicant denies the
same.

15. Applicant lacks knowledge or information sufficient to
form a belief as to the truth of the allegations set forth in
Paragraph 15 of the Notice of Opposition, and therefore denies
same.

16. Applicant admits only that it has not yet filed an
Amendment to Allege Use for pending U.S. Application Nos.

86/209,450 and 86/247,955. Applicant lacks knowledge or
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information sufficient to form a belief as to the truth of the

remaining allegations set forth in Paragraph 16 of the Notice of
Opposition, including the assertion that Opposer owns a “family
of trademarks” in the first instance, and therefore denies same.

17. Applicant lacks knowledge or information sufficient to
form a belief as to the truth of the allegations set forth in
Paragraph 17 of the Notice of Oppositicn, and therefore denies
same.

18. Denied.

19. Applicant lacks knowledge or information sufficient to
form a belief as to the truth of the allegations set forth in
Paragraph 19 of the Notice of Oppositiocn, and therefore denies
same.

20. Applicant denies that Applicant’s YARDSMART and
GARDENSMART marks are confusingly similar to Opposer’s “SMART
Family of marks and GARDENTECH mark.” Applicant lacks knowledge
or information sufficient to form a belief as to the truth of
the remaining allegations set forth in Paragraph 20 of the
Notice of Oppositicn, including the assertion that Opposer owns
a “family of marks” in the first instance, and therefore denies
same.

21. Denied.

22. Denied.
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23. Denied.

24 . Denied.

AFFIRMATIVE DEFENSES

1. Insofar as Pennington Seed Inc. and Farman Companies
Inc. are identified as Opposers in the cover page but not in
Opposer’s pleading, the Notice of Opposition fails to state
claims by both Pennington Seed Inc. and Farman Companies Inc. on
which relief may be granted.

2. Due to uncontrolled use and licensing of one or more
of the marks upon which the Notice of Opposition is based,
Opposer has abandoned some or all of the alleged trademark
rights upon which it relies in the Notice of Opposition.

3. Opposer’s claims for relief are barred in whole or in
part by waiver, laches, acquiescence, and estoppel.

4. Opposer 1is not the rightful owner of one or more marks
upon with the Notice of Opposition is based.

5. Applicant reserves the right to assert all defenses
disclosed or developed in the course of discovery or trial.

WHEREFORE, Applicant, having fully and completely answered
the Notice of Opposition, prays that final judgment be entered:

A. Dismissing with prejudice the Notice of Opposition, as

presented in Opposition No. 91217707;
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B. Granting Applicant such other and further relief as

the Board deems just and proper.

Respectfully submitted,
LONZA INC.

Date: December 15, 2014 By: ég2:3¢2h12%L7/

David M. Pe?{y
Jamie L. Bertha
Its Attorneys

BLANK ROME LLP

ONE LOGAN SQUARE
PHILADELPHIA, PA 19103
(215) 569-5767
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CERTIFICATE OF SERVICE

I, Jamie L. Bertha, do hereby certify that I have on this
15th day of December, 2014, mailed by first class United States

Mail, postage prepaid, the foregoing ANSWER AND AFFIRMATIVE

DEFENSES to the following:

Ray K. Harris

Fennemore Craig, P.C.
2394 East Camelback Road
Suite 600

Phoenix, AZ 85016-3429

Attorney for Central Garden & Pet Company,

Pennington Seed Inc., and Farnam Companiles
Inc.

e . Loyt

J mie L. Bertha
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