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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

CHEF SOUS LLC, Serial No.: 85/915409
Opposer, Filed: April 26, 2013
V. Published for Opposition: October 1, 2013
HEIDI WEBB, INC., Mark: NOT SO SIMPLE SYRUP
Applicant. Opposition No.: 91215638

APPLICANT’S AMENDED NOTICE OF RELIANCE

Pursuant to the Board’s Order of February 29, 2016 (dkt. no. 28), Applicant submits this
Amended Notice of Reliance in order to cure evidentiary defects regarding Exhibits B, C, and D
of Applicant’s original Notice of Reliance (dkt. no. 22). As directed by the Board in its February
29, 2016 Order, the exhibits to this Amended Notice of Reliance are not being re-filed, insofar as
they were already filed with the original Notice of Reliance. (28 TTABVUE at 5-6.)

1. Exhibit A is a true and correct copy of the file history for Application Ser. No.
85/915409.

2. Exhibit B is a true and correct copy of the file history for U.S. Reg. No. 4,178,435. The
pages to be relied upon are located at 22 TTABVUE 72-77 and consist of an Office Action dated
February 22, 2012, in which the Examining Attorney required Opposer to “disclaim the
descriptive wording ‘SIMPLE SYRUP’ apart from the mark as shown” and attached a

description of “simple syrup” as evidence that the wording “’simple syrup’ merely describes an
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ingredient, quality, characteristic or use of the applicant’s goods.” This information is relevant
to the first, sixth, and eleventh DuPont factors.

3. Exhibit C is a true and correct copy of the file history for U.S. Reg. No. 3,628,573. The
entire file history is relevant because it demonstrates that Opposer failed to file an acceptable
declaration under Section 8 of the Trademark Act, which resulted in cancellation of U.S. Reg.
No. 3,628,573 on January 1, 2016.

4. Exhibit D is a true and correct copy of Applicant’s Answers to Opposer’s First Set of
Interrogatories.

Opposer has indicated in its Notice of Reliance that Opposer will rely on Applicant’s
responses to Opposer’s Interrogatory Nos. 5, 7, 8, 12, 19-21, 25, and 27. Pursuant to Trademark
Rule 2.120(j)(5), Applicant’s Responses to Opposer’s Interrogatory Nos. 13 and 26 should, in
fairness, also be considered by the Board.

Applicant’s response to Opposer’s Interrogatory No. 13 is relevant to the seventh and
eighth DuPont factors, and provides the factual basis for Applicant to demonstrate that neither
Applicant nor Opposer is aware of any instances of actual confusion between their respective
marks, which will be necessary for Applicant to respond to Opposer’s likelihood of confusion
arguments predicated on Applicant’s interrogatory responses. See 18 TTABVUE 1 (stating that
Opposer will rely on Applicant’s responses to Interrogatory Nos. 5, 7, 8, 12, 19, 2, 21, 25, and 27
and that this evidence “is relevant to the similarity of the parties’ respective marks, the similarity
and relatedness of the goods at issue, and the similarity of the parties’ trade and marketing
channels”).  Applicant’s response to Interrogatory No. 13 provides clarifying additional

information in light of Applicant’s response to Interrogatory No. 5 regarding length of use.



Applicant’s response to Opposer’s Interrogatory No. 26 sets forth the meaning and
derivation of Applicant’s mark and is relevant to the first DuPont factor, which will be necessary
for Applicant to respond to Opposer’s arguments regarding the first DuPont factor that are
predicated on Applicant’s interrogatory responses. See id. The response to Interrogatory No. 26
provides clarifying additional information in light of Applicant’s Response to Interrogatory No.
8 regarding the derivation of the phrase “Not So Simple Syrup” as part of Applicant’s Mark.

The relevant pages containing Applicant’s Responses to Opposer’s Interrogatory Nos. 13
and 26 are located at 22 TTABVUE 197 and 22 TTABVUE 202, respectively.

5. Exhibit E is a true and correct copy of Opposer’s Answers to Applicant’s First Set of
Interrogatories. Portions designated as Confidential by Opposer are redacted.

6. Exhibit F is a printout from the publically available website dictionary.com, located at
http://dictionary.reference.com/browse/simple-syrup? &o=100074&s=t, showing a definition for
the term “simple syrup” (auto-corrected during the search to “simple-syrup”) that was accessed
and printed by the undersigned on November 24, 2015. Applicant will rely on this material as it
demonstrates the genericness of the term “simple syrup.”

7. Exhibit G is a printout from the publicly available product listing for Finest Call Premium
Bar Simple Syrup Drink Mix, located at: http://www.webstaurantstore.com/finest-call-premium-
bar-simple-syrup-drink-mix-1-liter/115SBARSYRUP.html and accessed and printed by the
undersigned on November 20, 2015. Applicant will rely on this material as it is relevant to the
sixth DuPont factor.

8. Exhibit H consists of printouts from the publicly available product listings for Sonoma
Syrup Co. Classic Simple Syrup, located at: http://www.surlatable.com/product/PRO-655316/

and http://www.sonomasyrup.com/product/no-0-classic/. These websites were accessed and



printed by the undersigned on November 20, 2015. Applicant will rely on this material as it is
relevant to the sixth DuPont factor.

9. Exhibit I is a printout from the publicly available product listing for Stirrings Simple
Syrup, located at: https://www.stirrings.com/real-products/bar-ingredients/simple-syrup and
accessed and printed by the undersigned on November 24, 2015. Applicant will rely on this
material as it is relevant to the sixth DuPont factor.

10. Exhibit J is a printout from the publicly available product listing for Royal Rose Simple
Syrup, located at http://royalrosesyrups.com/collections/all/products/rose-syrup and accessed and
printed by the undersigned on November 20, 2015. Applicant will rely on this material as it is
relevant to the sixth DuPont factor.

11.  Exhibit K is a printout from the publicly available product listing for Master of Mixes
Simple Syrup, located at http://store.masterofmixes.com/ProductInfo.aspx?productid=352 and
accessed and printed by the undersigned on November 24, 2015. Applicant will rely on this
material as it is relevant to the sixth DuPont factor.

12. Exhibit L is a printout from the publicly available product listing for Cocktail Rx Simple
Syrup, located at
http://www.totalwine.com/accessories-more/mixers-water-soda/syrups/simple-syrup/barsmith-
simple-syrup/p/134898233?s=101&igrules=true and accessed and printed by the undersigned on
November 20, 2015. Applicant will rely on this material as it is relevant to the sixth DuPont
factor. This document is located in the record at 22 TTABVUE 253.

13. Exhibit M are printouts from the publicly available product listings for Holy Kakow Café
Organic Simple Syrup, located at: http://www.holykakow.com/products-cafe-kakow-organic-

syrups.php and http://www.amazon.com/dp/BOOIUXPFPO/?tag=onlcoucod02-20. These records



were accessed and printed by the undersigned on November 20, 2015. Applicant will rely on
this material as it is relevant to the sixth DuPont factor.
14. Exhibit N is a printout from the publicly available product listing for Simply Simple
Syrup, located at: http://mlm97b.wix.com/simply-simple#!checkout-
page/productsstackergalleryv20=2 and accessed and printed by the undersigned on November
24, 2015. Applicant will rely on this material as it is relevant to the sixth DuPont factor.
15. Exhibit O is a true and correct copy of U.S. Reg. No. 2,108,390 for “SIMPLY SIMPLE
SYRUP,” which USPTO records indicate was registered in 1997 and cancelled in July 2004.
Applicant will rely on this material as it is relevant to the sixth DuPont factor.
16. Exhibit P is a printout from Applicant’s website, www.notsosimplesyrup.net and its
associated sub-pages, which was accessed and printed by the undersigned on November 24,
2015. Applicant will rely on this material as it is relevant to at least the first and eighth DuPont
factors.
Dated: March 15, 2016

Respectfully submitted,

BAKER & HOSTETLER LLP

Nancy R. Frandsen

Lesley M. Grossberg

2929 Arch Street

Cira Centre, 12" Floor
Philadelphia, PA 19104-2891
Telephone: (215) 568-3100

Fax: (215) 568-3439

Email: nfrandsen(@bakerlaw.com,
lgrossberg@bakerlaw.com,
bhipdocket(@bakerlaw.com

Attorneys for Applicant Heidi Webb, Inc.
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing AMENDED NOTICE OF RELIANCE was
served by first-class mail, postage prepaid, upon the attorney for Opposer, Charles M. Allen,
Esq., Goodman Allen Donnelly PLLC, 4501 Highwoods Parkway, Suite 210, Glen Allen, VA

23060, this 15th day of March, 2016, with a courtesy copy via electronic mail.

/s/ Lesley M. Grossberg




