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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Serial Number 85837345

For the mark TECH GURU

Date filed: January 31, 2013

ALEXANDER LITZ

555 Kappock Street

Suite 4J

Bronx, New York 10463

Opposer/Petitioner,

vs. Opposition  No.  91214713/
Cancellation No. 92058585

TECH GURU, LLC

13
th

Ave NE Suite 208

Minneapolis, Minnesota 55413

Applicant/Registrant

OPPOSER S MOTION TO COMPEL, TO SUSPEND THE

PROCEEDINGS AND TO RESET THE TRIAL DATES

The Opposer, Alexander Litz, (hereinafter Litz or or Opposer  or "Petitioner"), through its

undersigned counsel, moves for an Order from the Trademark Trial and Appeal Board (the

Board ) compelling and admonishing Applicant immediately to serve responses to Opposers s

interrogatories and document requests and to produce documents. Additionally, Opposer

requests that the Board suspends these proceedings and reset the discovery and trial dates upon

lifting the suspension.
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Despite the service of Opposer s written discovery on October 10, 2014, Applicant ( Applicant

or Registrant ) has failed to serve responses to Opposer s written discovery, even after

Opposer s counsel wrote to Petitioner s counsel several times to inquire as to same. In further

support of this Motion, Registrant states as follows:

I. Introduction and Background

Opposer served its written discovery on October 10, 2014 via electronic mail (by agreement

of the parties) to Sean Ploen, Attorney for the Applicant. See Exhibit A.

The Parties mutually agreed to a 30 day extension on November 9, 2014, again on December

8, 2014, and one last time on January 7, 2015. On February 9, 2015, Opposer sent Applicant

their admissions and asked if their discovery answers where ready.  After not receiving a

reply,  on February 13, 2014 the Opposer sent their responsse to the Applicant s written

discovery and asked to have to have the Applicant s responses by the next Wednesday,

February 18, 2015 . See Exhibit B.

To date, Opposer has not received any response to its discovery requests. It is now almost one

month from the due date for the Discovery to be provided.

Accordingly, Registrant respectfully requests the Board to grant Opposer s Motion to Compel,

as set forth more fully below.
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II. Argument

Opposer served its written discovery on Sean Ploen via electronic mail (by agreement of the

parties). Specifically, Opposer served Opposer s First Set of Interrogatories and Opposer s First

Set of Requests for Production of Documents on Applicant s counsel as well as Petitioner s

First Set of Interrogatories and Petitioner s First Set of Requests for Production of Documents as

this was pre-consolidation. Responses to these discovery requests were due to be served thirty

(30) days later, or by November 9th, 2014. See 37 C.F.R. §§2.119(c) and 2.120(a); and TBMP

§§113.05 and 403.03. Three thirty days extensions where agreed to which brought the due date

to February 9, 2015.  To date, Applicant has failed to serve written responses to Opposer s

discovery requests, has not asked for an extension and has not responded to Opposer. See

Exhibit B.

As noted above, Opposer s counsel has twice written to Applicant s counsel in an effort to obtain

Applicant s discovery responses. Applicant has not asked for an extension to respond, has not

objected to the requests, and has not even stated if Applicant will respond. In short, Applicant

has not in any way responded to Opposer s discovery requests or given any dates when Opposer

could expect Applicant s Responses.

The responses to Opposer s interrogatories and document requests should be made without the

privilege of interposing any objections. A party which fails to respond to a request for

discovery during the time allowed therefor, and which is unable to show that its failure was the

result of excusable neglect, may be found, upon motion to compel filed by the propounding
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party, to have forfeited its right to object to the discovery request on its merits. TBMP §

403.03 and §527.03. See also Envirotech Corp. v. Compagnie Des Lampes, 219 USPQ 448

(TTAB 1979) ( a party who fails to respond to a request for discovery during the time allowed

therefore is deemed to have forfeited his right to object to the request on its merits unless he can

show that failure to timely respond was the result of excusable neglect );MacMillan Bloedel Ltd.

v.Arrow- M Corp., 203 USPQ 952 (TTAB 1979) (same); and Crane Co. v. Shimano Industrial

Co., 184 USPQ 691 (TTAB 1975) (same).

Accordingly, Opposer respectfully requests that the Board enter an Order compelling Applicant

to serve its responses to Opposer s interrogatories and document requests without the privilege of

interposing any objections; and to serve Opposer s documents by mail on Opposer s counsel.

III. Rule 2.120(e) Statement

Pursuant to Rule 2.120(e) of the Trademark Rules of Practice, Opposer s counsel states that it

has made a good faith effort by conference and correspondence to resolve with the other party or

the attorney therefor the issues presented in the motion, and has been unable to reach agreement.

IV. Request for Suspension

Opposer understands that this proceeding will be suspended based on the filing of this Motion to

Compel, pursuant to Trademark Rule 2.120(e) (When a party files a motion for an order to

compel discovery, the case will be suspended by the Trademark Trial and Appeal Board. . . . )
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(Emphasis supplied). Nevertheless, Opposer requests that the proceeding be suspended to allow

the Board to consider the present Motion (and any responsive filings), to issue an Order and to

allow Applicant time to comply with that Order.

V. Conclusion

For all the foregoing reasons, Opposer respectfully requests that the Board GRANT Opposer s

Motion to Compel; and issue an Order to: 1) compel Applicant to immediately serve answers to

interrogatories and responses to document requests, without the privilege of interposing any

objections; 2) compel Applicant to serve its document production by E-mail on counsel for

Registrant at Applicant s expense, 3) admonish Applicant that the failure to timely serve

responses and documents in accordance therewith subjects the Applicant to judgment by default;

4) apply any sanctions to Applicant that the Board see fit; 5)suspend these proceedings; and 6)

reset the trial dates upon lifting the suspension.

Respectfully submitted,

_March 5, 2015 ____/jmf/________________________

Date Jeffrey M. Furr

Attorney for Opposer/Petitioner

2622 Debolt Road

Utica, Ohio 43080

JeffMFurr@FurrLawFirm.com
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740-892-2118 (telephone)

740-892-3860 (fax)

CERTIFICATE OF FILING

I hereby certify that this paper is being filed electronically with the Trademark Trial and Appeal

Board on the 5th day of March, 2015.

____________/jmf/_____________________________

Jeffrey M. Furr, Esquire

Certificate of Service

The undersigned hereby certifies that he has this day served a true and correct copy of

these requests for admissions, along with any exhibits thereto, upon Petitioner s counsel, as

listed below, by mailing the same via electronic mail (by agreement of the parties) to the

following addresses:

sploen@ploen.com

Dated:  March 5, 2015

/Jeffrey M. Furr/

Jeffrey M. Furr, Esq
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