
Trademark Trial and Appeal Board Electronic Filing System. http://estta.uspto.gov

ESTTA Tracking number: ESTTA729856

Filing date: 02/26/2016

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Proceeding 91212921

Party Plaintiff
The Co-Executors of the Michael J. Jackson Estate

Correspondence
Address

JOEL R FELDMAN
GREENBERG TRAURIG LLP
3333 PIEDMONT RD NE STE 2500
ATLANTA, GA 30305
UNITED STATES
atltrademark@gtlaw.com, feldmanjoel@gtlaw.com

Submission Motion to Suspend for Civil Action

Filer's Name Joel R. Feldman

Filer's e-mail atltrademark@gtlaw.com, feldmanjoel@gtlaw.com

Signature /jrf/

Date 02/26/2016

Attachments Motion to Suspend.pdf(274708 bytes )

http://estta.uspto.gov


 1 

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

    

  ) 

THE CO-EXECUTORS ) 

OF THE MICHAEL J. JACKSON ) 

ESTATE, )  

  )  

 Opposer, )  

  )  

v.  ) Opposition No. 91212921 (parent) 

  ) Opposition No. 91218986 

GOURMETGIFTBASKETS.COM, ) 

INC.,  )  

  ) 

 Applicant. ) 

  ) 

 

OPPOSER’S MOTION TO SUSPEND PROCEEDINGS 
 

Opposer The Co-Executors of the Michael J. Jackson Estate moves the Board, pursuant 

to TBMP Rule 510.02(a) and 37 C.F.R. § 2.117(a), to suspend this proceeding pending the 

outcome of United States District Court for the Central District of California Case No. 2:16-cv-

001315 (the “Civil Action”). 

On February 25, 2016, Triumph International, Inc. and John Branca and John McClain, in 

their capacity as Executors of the Estate of Michael J. Jackson (collectively, “the Jackson 

Parties”), filed the Civil Action against Applicant GourmetGiftBaskets.com, Inc.  A copy of the 

complaint is attached as Exhibit A. 

One issue in the Civil Action is whether Applicant’s use of “KING OF POP” and 

“KINGOFPOP.COM” falsely suggests a connection with the Jackson Parties.  At issue in the 

consolidated opposition, is whether Applicant’s applied-for marks, which incorporate the literal 

elements KINGOFPOP and KINGOFPOP.COM falsely suggest a connection with Michael 

Jackson.  Therefore, the Civil Action and the consolidated opposition involve common issues. 
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Under TBMP Rule 510.02(a), “[w]henever it comes to the attention of the Board that a 

party or parties to a case pending before it are involved in a civil action which may have a 

bearing on the Board case, proceedings before the Board may be suspended until a final 

determination of the civil action.”  TBMP Rule 510.02(a) also states, in pertinent part, 

“[o]rdinarily, the Board will suspend proceedings in the case before it if the final determination 

of the other proceeding may have a bearing on the issues before the Board.” 

Based on the foregoing, Opposer requests that the Board suspend the consolidated 

opposition proceedings pending the outcome of the Civil Action. 

Date: February 26, 2016 

Respectfully submitted, 

GREENBERG TRAURIG, LLP 

 

Jeffrey M. Smith, Esq. 

Joel R. Feldman, Esq. 

 

Terminus 200 

3333 Piedmont Road, NE, Suite 2500 

Atlanta, GA 30305 

Phone: (678) 553-4778 

 

Attorneys for Opposer 

The Co-Executors of the Michael J. Jackson 

Estate 

 

 



 

CERTIFICATE OF ELECTRONIC TRANSMISSION 

 

I certify that this Opposer’s Motion to Suspend Proceedings is being transmitted 

electronically to the Trademark Trial and Appeal Board of the United States Patent & Trademark 

Office on February 26, 2016, through the ESTTA electronic filing system at the web site 

http://estta.uspto.gov/. 

 

     Joel R. Feldman, Esq. 

 

CERTIFICATE OF SERVICE 

I certify that on February 26, 2016, I served Opposer’s Motion to Suspend Proceedings 

by electronic mail only (by agreement) to: 

Daniel J. Bourque, Esq. 

Bourque & Associates P.A. 

dbourque@nhpatlaw.com 

mmcnally@nhpatlaw.com 

tmfilings@nhpatlaw.com 

 

Joel R. Feldman, Esq.

mailto:dbourque@nhpatlaw.com
mailto:mmcnally@nhpatlaw.com
mailto:tmfilings@nhpatlaw.com
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KINSELLA WEITZMAN ISER KUMP & ALDISERT LLP 
Howard Weitzman (SBN 38723) 
   hweitzman@kwikalaw.com 
Gregory P. Korn (SBN 205306) 
   gkorn@kwikalaw.com 
Jonathan P. Steinsapir (SBN 226281) 
   jsteinsapir@kwikalaw.com 
808 Wilshire Boulevard, Third Floor 
Santa Monica, California 90401 
Telephone: 310.566.9800 
Facsimile: 310.566.9850 
 
Attorneys for Triumph International, Inc., 
and John Branca and John McClain, in 
their capacities as Executors of the Estate 
of Michael J. Jackson (deceased) 
 
 

UNITED STATES DISTRICT COURT 

CENTRAL DISTRICT OF CALIFORNIA 

WESTERN DIVISION 
 

TRIUMPH INTERNATIONAL, INC., 
a California Corporation, and JOHN 
BRANCA and JOHN MCCLAIN, in 
their capacity as EXECUTORS OF 
THE ESTATE OF MICHAEL J. 
JACKSON (DECEASED), 
 

Plaintiffs, 
 

 
vs. 
 

 
GOURMETGIFTBASKETS.COM, 
INC., a New Hampshire corporation,  
 

Defendant. 
 
 
 
 
 
 
 
 
 

 

 Case No.  
 
COMPLAINT FOR: 
 
1. FALSE AND MISLEADING 

ASSOCIATION UNDER § 43(a) 
OF THE LANHAM ACT 

2. TRADEMARK DILUTION 
UNDER § 43(c) OF THE 
LANHAM ACT 

3. CYBERSQUATTING UNDER 
§ 43(d) OF THE LANHAM ACT 

4. CYBERSQUATTING UNDER 
CALIFORNIA BUSINESS & 
PROFESSIONS CODE § 17525  

5. VIOLATION OF THE RIGHT OF 
PUBLICITY 

6. CALIFORNIA COMMON LAW 
TRADEMARK INFRINGEMENT 

7. DECLARATORY JUDGMENT 

 

DEMAND FOR JURY TRIAL 
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JURISDICTION AND VENUE 

1. The Court has original jurisdiction pursuant to 28 U.S.C. §§ 1331 and 

1338(a). This is a civil action arising under federal law, the Lanham Act of 1946 as 

amended (codified at 15 U.S.C. §§ 1051, et seq.). The pendent state law claims are 

so related to the federal claims that they form part of the same case or controversy 

pursuant to Article III of the United States Constitution. The court therefore has 

supplemental jurisdiction over those claims pursuant to 28 U.S.C. § 1367(a). 

2. The Court also has original jurisdiction pursuant to 28 U.S.C. § 1332. 

This is a civil action between parties of different States: Plaintiffs are all citizens of 

California and Defendant is a citizen of New Hampshire (further allegations 

regarding the parties’ respective citizenship are set out in Paragraphs 5 through 7 

below). The amount in controversy exceeds the sum or value of $75,000, exclusive 

of interest and costs.  

3. Venue is proper in this judicial district pursuant to 28 U.S.C. § 1391(b) 

for several independent reasons, including that: Defendant “resides” in this judicial 

district for venue purposes under 28 U.S.C. § 1391(c)(2); a substantial part of the 

events or omissions giving rise to the claims occurred in this district; and a 

substantial part of property that is the subject of the action is situated in this district. 

PARTIES 

4. Michael Jackson died testate in Los Angeles County on June 25, 2009, 

just two months shy of his 51st birthday. At the time of his death, Michael Jackson 

was domiciled in California. 

5. Plaintiffs John Branca and John McClain (“the Executors”) are the duly 

appointed and currently serving Executors under the Will of Michael Jackson. The 

Executors are both domiciled in California. The Executors are the personal 

representatives of the Estate of Michael J. Jackson (“the Estate”) under the 

California Probate Code, and they administer the Estate pursuant to letters 

testamentary issued by the Los Angeles Superior Court. The Estate remains in 

Case 2:16-cv-01315   Document 1   Filed 02/25/16   Page 2 of 17   Page ID #:2
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administration under the supervision of the Los Angeles Superior Court, the Hon. 

Mitchell Beckloff presiding (Case No. BP 117321). 

6. Plaintiff Triumph International, Inc. (“Triumph”), is a corporation 

organized under California law, with its principal place of business in Los Angeles, 

California. Triumph was incorporated by Michael Jackson in the 1980s. Triumph’s 

stock is ultimately held by the Executors in their fiduciary capacities. Michael 

Jackson’s surviving publicity rights are generally licensed through Triumph. 

Triumph also holds many of the Estate’s trademark rights, including several 

federally registered marks (in various classes), which have long been associated 

with Michael Jackson—and now with the Estate—such as, by way of example only, 

MICHAEL JACKSON, MJ, KING OF POP, and MICHAEL. 

7.   Defendant GourmetGiftBaskets.Com, Inc., is a corporation organized 

under New Hampshire law, with its principal place of business in Kingston, New 

Hampshire. On information and belief, it is in the business of selling gift baskets 

over the internet. It is currently the registrant of the domain name, KingOfPop.com. 

GENERAL ALLEGATIONS 

A. The King of Pop.  

8. Michael Jackson is one of the most famous artists of all time. During 

his lifetime, he was a global icon. He remains one today, after his tragic and 

premature death on June 25, 2009. 

9. Michael’s 1982 album, Thriller, is the best-selling album of all time. 

Seven of its nine tracks were released as singles. All seven made Billboard’s Top 

Ten, with four reaching Number One. Michael’s other original, studio albums as a 

solo artist—Off the Wall (1979), Bad (1988), Dangerous (1991), HIStory (1995), 

and Invincible (2001)—are all classics in their own right. Each was certified 

platinum several times over. 

10. Michael Jackson also revolutionized the modern music video. His 1983 

video for the track, Thriller, is considered the greatest music video of all time. At 
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one point, MTV was playing it every hour, on the hour. In 1991, the video for Black 

or White premiered on the Fox Network, with Fox earning its single largest audience 

ever up to that point. Numerous other Michael Jackson music videos—Beat It, Billie 

Jean, Bad, Smooth Criminal, Remember The Time, You Are Not Alone, Scream, and 

so many others—are also classics in the genre. 

11. In addition to all of this, Michael Jackson was among the greatest 

dancers of all time. Even today, over three decades after he first performed it while 

dancing to Billie Jean at Motown’s 25th anniversary special, the “moonwalk” is 

probably the most well-known contemporary dance move in the world. 

12. For his accomplishments, Michael Jackson was acclaimed as the “King 

of Pop” in the late 1980s. The nickname stuck. Michael Jackson was consistently 

referred to as the King of Pop throughout his lifetime. And even after his death, just 

as Elvis is still the “King of Rock & Roll” and James Brown is still the “Godfather 

of Soul,” Michael Jackson is still the “King of Pop.” Today, references to the “King 

of Pop” continue to conjure up Michael Jackson’s identity and persona in the minds 

of the consuming public. 

13. Through Triumph, the Estate has used “King of Pop” as a trademark. 

The mark is federally registered in several classes, and has pending applications in 

other classes. The “King of Pop” is widely recognized by the general consuming 

public in the United States as a nickname for Michael Jackson and as a designation 

of source for goods and services associated with Michael Jackson and the Estate. 

The mark is famous within the meaning of section 43(c) of the Lanham Act. 

B. Defendant Purchases the Domain Name, KingOfPop.Com. 

14. In or around March 2012, Defendant purchased the domain name, 

KingofPop.com, which previously had been used as a Michael Jackson fan website. 

15. On information and belief, at the time Defendant purchased the domain 

name, KingOfPop.com, Defendant knew that the phrase “King of Pop” was a 

famous nickname for Michael Jackson and that Michael Jackson’s name and 
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likeness rights (i.e., his publicity rights) belonged to the Estate of Michael Jackson 

and associated businesses.  

16. On information and belief, at the time Defendant purchased the domain 

name, KingOfPop.com, Defendant knew that the phrase “King of Pop” was used as 

a trademark by the Estate of Michael Jackson and by entities and persons associated 

with the Estate of Michael Jackson. 

17. On information and belief, at the time Defendant purchased the domain 

name, KingOfPop.com, Defendant knew that the business of the Estate of Michael 

Jackson was based in California, and in the Los Angeles area in particular, and knew 

that businesses associated with the Estate of Michael Jackson were based in 

California, and in the Los Angeles area in particular.  

18. Defendant purports to sell popcorn on the KingOfPop.com website. On 

information and belief, Defendant sells popcorn to persons in California and 

conducts a substantial amount of business in California. 

19. Defendant registered the domain name, KingOfPop.com, with a bad 

faith intent to profit off of Michael Jackson’s “King of Pop” nickname and the 

decades of goodwill associated with it. Although Defendant attempts to deny this, 

Defendant’s bad faith is perhaps best evidenced by its own sham explanations for 

why it chose this name. Among other things,  

(a) Defendant claims that it registered the domain name, KingofPop.com, 

because “the word ‘POP’ … is … a nickname for popcorn products.” 

This explanation cannot be taken seriously for the simple reason that 

“POP” is simply not a nickname for popcorn products (but a nickname 

for a completely different product, soda, in certain parts of the country).  

(b) Defendant also claims that, when it registered the domain name, 

KingOfPop.com, its employees actually had a “conversation” about 

how the term “King of Pop” is “rather ubiquitous without any specific 

defined identification with a single individual or thing.” The idea that 
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such a conversation actually took place strains credulity, as does the 

claim that, in 2012, the “King of Pop” was just a “rather ubiquitous” 

nickname not associated with anyone in particular. 

(c) Defendant also claims that, sometime after it registered the domain 

name, its employees had conversations “concerning how it would be 

undesirable to have an association with Michael Jackson given that his 

reputation prior to his death was not always viewed as terribly good or 

wholesome.” Setting aside the fact that this contradicts Defendant’s 

claim that “King of Pop” is just a “ubiquitous” nickname which does 

not refer to anyone in particular, the claim that Defendant believed that 

an association with Michael Jackson “would be undesirable” is absurd. 

For the last several decades, countless companies and business people 

have sought to associate themselves with Michael Jackson, and many 

have paid a lot of money to do so. For just one example, in 2012 at the 

very same time Defendant registered the domain name, 

KingOfPop.com, Pepsi was running a global campaign, where it 

apparently produced  one billion soda cans, using Michael Jackson’s 

name, image, and other associated marks on soda cans and other 

advertisements under license from Triumph. Many cans, and other 

Pepsi ads, included the phrase “KING OF POP” with Pepsi’s famous 

red, white and blue trademark often substituting as the “O” in “POP.” 

20. Simply put, Defendant’s sham explanations for why it registered the 

KingOfPop.com domain name only reinforce the conclusion that Defendant actually 

registered the name with a bad faith intent to capitalize off of Michael Jackson’s 

nickname and the goodwill associated with it.  

C. Defendant Attempts To Register Marks With The PTO, 

Incorporating “KingOfPop.” 

21. In 2012, Defendant filed applications in the United States Patent & 
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Trademark Office (“PTO”) to register a design mark for KingOfPop.com (Serial No. 

85/750,595). The Executors opposed registration, and opposition proceedings are 

currently pending before the PTO’s Trademark Trial & Appeal Board (“TTAB”) 

(Opposition No. 91212921). 

22. In 2014, Defendant filed two further applications in the PTO: to 

register a design mark for KingOfPop.com in further classes (Serial No. 

86/286,130); and to register a design mark for KingOfPop (Serial Nos. 86,286,153). 

The Executors opposed registration of both marks, and opposition proceedings are 

currently pending before the TTAB (Opposition No. 91218986). 

23. Prior to filing any oppositions to the applications filed by the 

Defendant in the PTO, Plaintiffs reached out to Defendant in early 2013 and 

explained their concerns that Defendant’s use of “King of Pop” (and equivalents) 

violated Plaintiffs’ rights and was likely to cause confusion. Defendant, however, 

simply plowed ahead with it use of KingOfPop.com with full knowledge that it was 

acting in violation of Plaintiffs’ rights. 

24. By this action, Plaintiffs seek not to just to stop registration of marks by 

Defendant but to stop Plaintiffs from any further commercial use of the phrase 

“King of Pop” (and colorable imitations). Plaintiffs further seek to recover damages 

and other remedies to which they are entitled under State and Federal law. 

FIRST CLAIM FOR RELIEF 

False and Misleading Association – 15 U.S.C. § 1125(a) 

25. Plaintiffs incorporate all prior allegations of this Complaint by this 

reference. 

26. The phrase “King of Pop” is famously associated with Michael Jackson 

and with Plaintiffs. The phrase “King of Pop” conjures up Michael Jackson’s 

identity and persona in the minds of the consuming public.  

27. Defendant’s uses in commerce of “KingOfPop” and “KingOfPop.com” 

are likely to confuse, cause mistake, or deceive the public into believing that 
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Plaintiffs sponsor, endorse or approve of, or are associated with, Defendant, 

Defendant’s products, or Defendant’s other commercial activities. In fact, Plaintiffs 

do not sponsor, endorse or approve of Defendant, Defendant’s products, or 

Defendant’s other commercial activities. Also, Plaintiffs are not associated with 

Defendant, with Defendant’s products, or with Defendant’s other commercial 

activities. 

28. As a result of Defendant’s use in commerce of “KingOfPop” and 

“KingOfPop.com,” Plaintiffs have suffered, and will continue to suffer, damages in 

an amount to be proven at trial.  

29. Plaintiffs have suffered and will continue to suffer irreparable harm 

unless Defendants’ use in commerce of “KingOfPop” and “KingOfPop.com” is 

enjoined and restrained by this Court. 

30. Defendant’s use in commerce of “KingOfPop” and “KingOfPop.com” 

was with prior knowledge of Plaintiffs’ rights therein and with the intent to 

capitalize on and trade on the established goodwill of Plaintiffs. Defendant’s use of 

“KingOfPop” and “KingOfPop.com” was in bad faith and with knowledge (or 

reckless disregard of the fact) that such use would cause confusion, mistake and 

deception. 

31. Plaintiffs are entitled to disgorge Defendant of its profits in connection 

with the use in commerce of “KingOfPop” and “KingOfPop.com.” 

32. Defendant’s misconduct is of such a nature that an award trebling the 

amount of damages is necessary and appropriate under the Lanham Act.  

33. Defendant’s misconduct is of such a nature that this is an “exceptional” 

case within the meaning of the Lanham Act, entitling Plaintiffs to recover their 

reasonable attorney’s fees. 
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SECOND CLAIM FOR RELIEF 

Trademark Dilution – 15 U.S.C. § 1125(c) 

34. Plaintiffs incorporate all prior allegations of this Complaint by this 

reference. 

35. The phrase “King of Pop” is famously associated with Michael Jackson 

and with Plaintiffs. The phrase “King of Pop” conjures up Michael Jackson’s 

identity and persona in the minds of the consuming public. The “King of Pop” is 

distinctive and widely recognized by the general consuming public in the United 

States as a nickname for Michael Jackson and as a designation of source for goods 

and services associated with Michael Jackson and the Estate. The mark is 

accordingly famous within the meaning of section 43(c) of the Lanham Act. 

36. Defendant’s use in commerce of “KingOfPop” and “KingOfPop.com” 

is likely to cause dilution by blurring, or dilution by tarnishment, of Plaintiffs’ 

famous “King of Pop” mark. 

37. As a result of Defendant’s use in commerce of “KingOfPop” and 

“KingOfPop.com,” and the likely dilution of Plaintiffs’ mark, Plaintiffs have 

suffered, and will continue to suffer, damages in an amount to be proven at trial.  

38. Plaintiffs have suffered and will continue to suffer irreparable harm 

unless Defendants’ use in commerce of “KingOfPop” and “KingOfPop.com” is 

enjoined and restrained by this Court. 

39. Defendant’s use in commerce of “KingOfPop” and “KingOfPop.com” 

was with prior knowledge of Plaintiffs’ rights therein and with the intent to 

capitalize on and trade on the established goodwill of Plaintiffs. Defendant’s use of 

“KingOfPop” and “KingOfPop.com” was in bad faith and with knowledge (or 

reckless disregard of the fact) that such use would cause dilution. 

40. Plaintiffs are entitled to disgorge Defendant of its profits in connection 

with the use in commerce of “KingOfPop” and “KingOfPop.com.” 

41. Defendant’s misconduct is of such a nature that an award trebling the 
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amount of damages is necessary and appropriate under the Lanham Act.  

42. Defendant’s misconduct is of such a nature that this is an “exceptional” 

case within the meaning of the Lanham Act, entitling Plaintiffs to recover their 

reasonable attorney’s fees. 

THIRD CLAIM FOR RELIEF 

Cybersquatting – 15 U.S.C. § 1125(d) 

43. Plaintiffs incorporate all prior allegations of this Complaint by this 

reference. 

44. In or around 2012, Defendant purchased the domain name, 

KingOfPop.com. Defendant has used the domain name since that time.  

45. Both today and at the time Defendant purchased the domain name, the 

phrase “King of Pop” is and was famously associated with Michael Jackson and 

with Plaintiffs. Both today and at the time Defendant purchased the domain name, 

the phrase “King of Pop” is and was distinctive and conjures up Michael Jackson’s 

identity and persona in the minds of the consuming public.  

46. Defendant registered and uses the domain name, KingOfPop.com, with 

a bad faith intent to profit from the association between the public’s association of 

the phrase “King of Pop” with Michael Jackson and Plaintiffs. 

47. As a result of Defendant’s registration and use of the domain name, 

KingOfPop.com, Plaintiffs have suffered, and will continue to suffer, damages in an 

amount to be proven at trial.  

48. As a result of Defendant’s registration and use of the domain name, 

KingOfPop.com, Plaintiffs have suffered and will continue to suffer irreparable 

harm unless Defendants’ use of the domain name, KingOfPop.com, is enjoined and 

restrained by this Court. The Court should further order the transfer of the domain 

name, KingOfPop.com, to Plaintiffs. 

49. Defendant’s registration and use of the domain name, KingOfPop.com, 

was with prior knowledge of Plaintiffs’ rights in the phrase and mark “King of Pop” 
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and with the intent to capitalize on and trade on the established goodwill of 

Plaintiffs. Defendant’s registration and use of the domain name, KingOfPop.com, 

was in bad faith and with knowledge (or reckless disregard of the fact) that such use 

would cause confusion, mistake and deception. 

50. Plaintiffs are entitled to disgorge Defendant of its profits in connection 

with Defendant’s registration and use of the domain name, KingOfPop.com. 

51. Defendant’s misconduct is of such a nature that an award trebling the 

amount of damages is necessary and appropriate under the Lanham Act.  

52. Defendant’s misconduct is of such a nature that this is an “exceptional” 

case within the meaning of the Lanham Act, entitling Plaintiffs to recover their 

reasonable attorney’s fees. 

FOURTH CLAIM FOR RELIEF 

Cybersquatting – California Business and Professions Codes § 17525 

53. Plaintiffs incorporate all prior allegations of this Complaint by this 

reference. 

54. In or around 2012, Defendant purchased the domain name, 

KingOfPop.com. Defendant has used the domain name since that time.  

55. Both today and at the time Defendant purchased the domain name, 

KingOfPop.com, the phrase “King of Pop” is and was commonly used to refer to 

Michael Jackson.  

56. Plaintiffs are the successors in interest to Michael Jackson’s publicity 

rights and other associated rights in Michael Jackson’s name and likeness. 

57. Defendant registered and uses the domain name, KingOfPop.com, with 

a bad faith intent to profit from the association between the public’s association of 

the phrase “King of Pop” with Michael Jackson and Plaintiffs. 

58. As a direct and proximate result of Defendant’s wrongful conduct, 

Plaintiffs have suffered, and will continue to suffer, damages in an amount to be 

proven at trial.  
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59. Defendant has unjustly benefited and been unjustly enriched, and 

Plaintiffs are entitled to restitution of all income, profits, and other benefits resulting 

Defendant’s conduct, in an amount to be determined according to proof at trial. 

60. Defendant’s actions are malicious, oppressive, and fraudulent and done 

with an intent to injure Plaintiffs and with a willful and conscious disregard for 

Plaintiffs’ rights.  As a result, Plaintiffs are entitled to recover from Defendant 

punitive and exemplary damages in an amount sufficient to punish and deter it and 

others from engaging in such acts in the future. 

FIFTH CLAIM FOR RELIEF 

Violation of the Right to Publicity 

61. Plaintiffs incorporate all prior allegations of this Complaint by this 

reference. 

62. Both today and in 2012, the phrase “King of Pop” is and was 

commonly used to refer to Michael Jackson.  

63. Defendant has misappropriated Michael Jackson’s well-known and 

famous nickname, “King of Pop,” for commercial purposes. In or around 2012, 

Defendant purchased the domain name, KingOfPop.com. Defendant has used the 

domain name since that time. On information and belief, Defendant has also used 

“KingOfPop.com” in connection with the sale and advertisement of popcorn and 

other products. On information and belief, Defendant also has used, or plans to use, 

the phrase “King Of Pop” in connection with the sale and advertisement of popcorn 

and other products. 

64. Plaintiffs are the successors in interest to Michael Jackson’s publicity 

rights and other associated rights in Michael Jackson’s name and likeness. 

65. The unauthorized use by Defendant of Michael Jackson’s famous 

nickname constitutes a commercial misappropriation in violation of section 3344.1 

of the California Civil Code. 
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66. As a direct and proximate result of Defendant’s wrongful conduct, 

Plaintiffs have suffered, and will continue to suffer, damages in an amount to be 

proven at trial.  

67. Defendant has unjustly benefited and been unjustly enriched, and 

Plaintiffs are entitled to restitution of all income, profits, and other benefits resulting 

Defendant’s conduct, in an amount to be determined according to proof at trial. 

68. Defendant’s actions are malicious, oppressive, and fraudulent and done 

with intent to injure Plaintiffs and with a willful and conscious disregard for 

Plaintiffs’ rights.  As a result, Plaintiffs are entitled to recover from Defendant 

punitive and exemplary damages in an amount sufficient to punish and deter it and 

others from engaging in such acts in the future. 

SIXTH CLAIM FOR RELIEF 

California Common Law Trademark Infringement 

69. Plaintiffs incorporate all prior allegations of this Complaint by this 

reference. 

70. The phrase “King of Pop” is famously associated with Michael Jackson 

and with Plaintiffs. The phrase “King of Pop” conjures up Michael Jackson’s 

identity and persona in the minds of the consuming public. The phrase “King of 

Pop” is entitled to protection as a trademark under California common law, and has 

been used as such by Plaintiffs. Plaintiffs’ use of the phrase as a trademark 

(including Michael Jackson’s use before them) predates any such use by Defendant. 

71. Defendant’s use of “KingOfPop” and “KingOfPop.com” are likely to 

confuse, cause mistake, or deceive the public into believing that Plaintiffs sponsor, 

endorse or approve of, or are associated with, Defendant, Defendant’s products, or 

Defendant’s other commercial activities. In fact, Plaintiffs do not sponsor, endorse 

or approve of Defendant, Defendant’s products, or Defendant’s other commercial 

activities. Also, Plaintiffs are not associated with Defendant, with Defendant’s 

products, or with Defendant’s other commercial activities. 
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72. As a result of Defendant’s use of “KingOfPop” and “KingOfPop.com,” 

Plaintiffs have suffered, and will continue to suffer, damages in an amount to be 

proven at trial.  

73. Plaintiffs have suffered and will continue to suffer irreparable harm 

unless Defendants’ use of “KingOfPop” and “KingOfPop.com” is enjoined and 

restrained by this Court. 

74. Defendant’s use of “KingOfPop” and “KingOfPop.com” was with prior 

knowledge of Plaintiffs’ rights therein and with intent to capitalize on and trade on 

the established goodwill of Plaintiffs. Defendant’s use of “KingOfPop” and 

“KingOfPop.com” was in bad faith and with knowledge (or reckless disregard of the 

fact) that such use would cause confusion, mistake and deception. 

75. Defendant’s actions are malicious, oppressive, and fraudulent, and done 

with intent to injure Plaintiffs and with a willful and conscious disregard for 

Plaintiffs rights.  As a result, Plaintiffs are entitled to recover from Defendant 

punitive and exemplary damages in an amount sufficient to punish and deter it and 

others from engaging in such acts in the future. 

SEVENTH CLAIM FOR RELIEF 

Declaratory Judgment 

76. Plaintiffs incorporate all prior allegations of this Complaint by this 

reference. 

77. There is an actual and justiciable controversy between Plaintiffs and 

Defendant as to Defendant’s rights, if any, in the phrase “King of Pop” and similar 

phrases, such as “KingOfPop.com” and “KingOfPop” and in the domain name, 

KingOfPop.com.  

78. Defendant has no right to use the phrase “King of Pop” and similar 

phrases, such as “KingOfPop.com” and “KingOfPop” and must relinquish its 

interests in the domain name, KingOfPop.com. Defendant’s use of the phrase “King 

of Pop” and similar phrases, such as “KingOfPop.com” and “KingOfPop,” and its 
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use and registration of the domain name, KingOfPop.com, violates any and all of the 

following provisions of law: subdivisions (a), (c), and (d) of section 43 of the 

Lanham Act; section 17525 of the California Business & Professions; Plaintiffs’ 

rights under section 3344.1 of the California Civil Code; and Plaintiffs’ California 

common law trademark rights. 

79. Defendant has no right to register any purported marks on the principal 

or supplemental register incorporating the phrase “King of Pop” and similar phrases, 

such as “KingOfPop.com” and “KingOfPop.” Any such registration would be barred 

as such phrases are confusingly similar to Plaintiffs’ marks, and would also suggest 

an association with Michael Jackson in violation of section 2(a) of the Lanham Act, 

codified at 15 U.S.C.§ 1052(a). 

80. Plaintiffs are suffering and will continue to suffer an injury-in-fact as a 

result of Defendant’s conduct.  This injury-in-fact cannot be fully redressed without 

a judicial declaration of the parties’ rights and obligations in this matter.   

81. A judicial declaration that Defendant has no right to use the phrase 

“King of Pop” and similar phrases, such as “KingOfPop.com” and “KingOfPop,” is 

necessary and appropriate at this time. 

82. A judicial declaration that Defendant has no right to register any 

purported marks on the principal or supplemental register incorporating the phrase 

“King of Pop” and similar phrases, such as “KingOfPop.com” and “KingOfPop,” is 

necessary and appropriate at this time. 

PRAYER FOR RELIEF 

WHEREFORE, Plaintiffs pray for relief as follows: 

A. For a temporary restraining order, as well as preliminary and permanent 

injunctive relief, prohibiting Defendants from any use of the phrase “King of Pop” 

and confusingly similar phrases such “KingOfPop” or “KingOfPop.com” and any 

other use of Michael Jackson’s name, likeness, identity or persona; 
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B. For an order compelling Defendant to transfer the domain name, 

KingOfPop.com, to Plaintiff Triumph International, Inc.; 

C. For a judicial declaration that Defendant has no right to register any 

purported marks on the principal or supplemental register incorporating the phrase 

“King of Pop” and similar phrases, such as “KingOfPop.com” and “KingOfPop”; 

D. For a judicial declaration that Defendant has no right to commercially 

use the phrase “King of Pop” and similar phrases, such as “KingOfPop.com” and 

“KingOfPop 

E. For monetary damages according to proof; 

F. For disgorgement of profits under the Lanham Act and under California 

law; 

G. For treble damages under the Lanham Act; 

H. For punitive and exemplary damages for Defendants’ violations of the 

California Business & Professions Code, Plaintiffs’ rights of publicity under the 

California Civil Code, and Plaintiffs’ California common law trademark rights;  

I. For pre-judgment and post-judgment interest according to proof and to 

the maximum extent allowed by law; 

J. For attorneys’ fees and costs of suit pursuant to 15 U.S.C. § 1117 and 

any and all other sources of law; and 

K. For such other relief as may be just and proper. 

DATED: February 25, 2016 KINSELLA WEITZMAN ISER 
KUMP & ALDISERT LLP 

 
 
 
 By: /s/ 
 Howard Weitzman 

Attorneys for Triumph International, Inc., 
and the Co-Executors of the Estate of 
Michael J. Jackson (deceased) 
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DEMAND FOR JURY TRIAL 

On all issues so triable, Plaintiffs hereby demand a trial by jury. 

 
DATED: February 25, 2016 KINSELLA WEITZMAN ISER 

KUMP & ALDISERT LLP 
 
 
 
 By: /s/ 
 Howard Weitzman 

Attorneys for Triumph International, Inc., 
and the Co-Executors of the Estate of 
Michael J. Jackson (deceased) 
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