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IN THE UNITED STATES PATENT AND TRADMARK OFFICE 

TRADEMARK TRIAL AND APPEL BOARD 

 

 

Integra Realty Resources, Inc., 

 

                           Opposer, 

 

 

          v. 

 

Integra Realty LLC, 

 

                            Applicant. 

 

 

 

 

Opposition No.:  91211667 

Serial No.:   85338099 

Mark:  INTEGRA REALTY 

Published:  May 21, 2013 

 

APPLICANT’S MOTION TO DISMISS FOR FAILURE TO STATE A CLAIM 

REGARDING COUNT II AND MEMORANDUM OF LAW 
 

Pursuant to Rule 12(b)(6) of the Federal Rules of Civil Procedure, Applicant Integra 

Realty LLC. (“Applicant”) through its undersigned attorney submits this motion to dismiss count 

II of the Notice of Opposition filed by Opposer Integra Realty Resources (“Opposer”) dated July 

19,  2013 for failure to state a claim upon which relief can be granted. 

Factual Background 

 On June 4, 2011, Applicant filed a trademark application with the United States Patent 

and Trademark Office for the standard character mark INTEGRA REALTY (U.S. Serial No. 

85/338,099) on an in-use basis. Applicant's mark was published for opposition on May 21, 2013. 

On July 19, 2013, Opposer filed a Notice of Opposition alleging two counts: 1) Priority and 

Likelihood of Confusion, and 2) Fraud. 

Argument 

Applicant respectfully submits that Count II of the Notice of Opposition fails to meet the 

requirements of sufficiently alleging fraud and therefore should be dismissed.  

The standard governing motions to dismiss under Fed. R. Civ. P. 12(b)(6) is identified below: 
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In order to withstand a motion to dismiss for failure to state a claim, a plaintiff need only 

allege such facts as would, if proved, establish that (1) the  plaintiff has standing to 

maintain the  proceedings, and (2) a valid ground  exists for opposing the mark.  The 

pleading must be examined in its entirety, construing the allegations therein liberally, as 

required by Fed. R. Civ. P. 8(f), to determine whether it contains any allegations which, if 

proved, would entitle plaintiff to the relief, sought.  See Lipton Industries, Inc. v. Ralston 

Purina Co., 670 F.2d 1024, 213 USPQ 185 (CCPA 1982); Kelly Services Inc. v. Greene's 

Temporaries Inc., 25 USPQ2d 1460 (TTAB 1992); and TBMP §503.02 (2d. ed. rev. 

2004).  For purposes of determining a motion to dismiss for failure to state a claim upon 

which relief can be granted, all of plaintiff's well-pleaded allegations must be accepted as 

true, and the complaint must be construed in the light most favorable to plaintiff.  See 

Advanced Cardiovascular Systems Inc. v. SciMed Life Systems Inc., 988 F.2d 1157,  

26 USPQ2d 1038 (Fed. Cir. 1993); see also 5A Wright & Miller, Federal  

Practice And Procedure: Civil 2d §1357 (1990). … The purpose of a Rule 12(b)(6) 

motion is to challenge “the legal theory of the complaint, not the sufficiency of any 

evidence that might be adduced” and “to eliminate actions that are fatally flawed in their 

legal premises and destined to fail …”  Advanced Cardiovascular Systems Inc. v. SciMed  

Life Systems Inc., supra at 26 USPQ2d 1041. 

Meckatzer Löwenbräu Benedikt Weiß KG v. White Gold, LLC, 95 USPQ2d 1185 (TTAB 2010) 

(citing Fair Indigo LLC v. Style Conscience, 85 USPQ2d 1536, 1538 (TTAB 2007)); see also, 

Young v. AGB Corp., 152 F.3d 1377, 47 USPQ2d 1752, 1754 (Fed. Cir. 1998). 

 Furthermore, in order to establish a proper pleading of a fraud claim, “a petitioner must 

allege the elements of fraud with particularity in accordance with Fed. R. Civ. P. 9(b), made 
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applicable to Board proceedings by Trademark Rule 2.116(a).”  Asian and Western Classics B.V. 

v. Lynne Selkow, 92 USPQ2d 1478 (TTAB 2009)  More specifically, under Rule 9(b), together 

with Fed. R. Civ. P. 11 and USPTO Rule 11.18, “the pleadings [must] contain explicit rather 

than implied expression of the circumstances constituting fraud.”  Id., citing King Automotive, 

Inc. v. Speedy Muffler King, Inc., 667 F.2d 1008, 212 USPQ 801, 803 (CCPA 1981); see also 

Wright & Miller, Federal Practice and Procedure:  5A § 1296. 

 In the case of Asian and Western Classics, the Board found that the Petitioner’s 

allegations based on information and belief were insufficient for pleading fraud, generally 

indicating that, “Allegations based solely on information and belief raise only the mere 

possibility that such evidence may be uncovered and do not constitute pleading of fraud with 

particularity.”  Asian and Western Classics B.V. v. Lynne Selkow, 92 USPQ2d 1478 (TTAB 

2009)  Consequently, any allegations made upon “information and belief” must be accompanied 

by a statement of facts upon which the belief is founded.  See Exergen Corp., v. Wal-Mart 

Stores, Inc., 575 F.3d 1312 (Fed. Cir. 2009) 

In contrast, the Board in Meckatzer found Petitioner’s pleading of fraud sufficient where, 

“[Petitioner’s] allegations are not based solely on ‘information and belief,” but are also based on 

the results of an investigation which, petitioner alleges, revealed that respondent was not using 

its mark on all of the goods listed in its Statements of Use at the time the Statements of Use were 

filed.”  Meckatzer, supra, at p. 5 of decision. (emphasis added)  More specifically, Petitioner in 

Meckatzer alleged that it engaged a private investigator who contacted a representative for 

Respondent, and ultimately learned that the Respondent never used the at-issue mark in 

connection with any product other than vodka.  Id. at p.2-3 of decision. 
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Applying Asian and Western Classics and Meckatzer to the instant case, Applicant argues 

that Opposer’s Notice of Opposition on its face fails to adequately plead a claim of fraud.  The 

Notice of Opposition merely contains conclusory statements alleging that Applicant had 

purposeful intent to deceive without providing any factual circumstances to support such 

statements with particularity.  For example, Opposer's Notice of Opposition alleges the 

following: 

 Applicant, in signing the Declaration in the application at issue under penalty of 

perjury and other remedies, stated that it believed the Applicant to be the owner of 

the trademark/service mark sought to be registered, to the best of Applicant's 

knowledge and belief no other person, firm, corporation, or association has the 

right to use the mark in commerce, either in identical form thereof or in such near 

resemblance thereto as to be likely, when used on or in connection with the 

goods/services of such other person, to cause confusion, or to cause mistake, or to 

deceive; and that all statements made of his/her own knowledge are true; and that 

all statements made on information and belief are believed to be true. 

 Applicant had actual knowledge, when making its Declaration, that its statements 

above were false and/or misleading. 

 Applicant's deceptive statements were made knowingly for purposes of deceiving 

the U.S. Patent and Trademark Office and to secure a registration of the 

INTEGRA REALTY mark.  

(Opposer's Notice of Opposition, ¶¶ 22-24) 

 Event construing such allegations in the light most favorable to Opposer, Opposer's 

allegation that Applicant had actual knowledge that its statements were false and/or misleading 
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and made knowingly to deceive the USPTO fail to establish the level of particularity commanded 

by Meckatzer, wherein the petitioner in that case alleged facts pertaining to their own 

investigation into the Registrant's usage of the mark. More specifically, Opposer has failed to 

include any factual allegations to support the conclusion that "Applicant had actual knowledge" 

that its statements were false and/or misleading, or that its "deceptive statements were made 

knowingly for purposes of deceiving the U.S. Patent and Trademark Office and to secure a 

registration of the INTEGRA REALTY mark." Therefore, where the fraud claim on its face fails 

to meet the pleading requirements set forth in Asian and Western Classics, Opposer's claim of 

fraud should be dismissed. 

Conclusion 

 For the foregoing reasons, Opposer has failed to adequately state a claim of fraud in their 

Notice of Opposition.   Therefore, Applicant requests that the Board dismiss Count II of the 

Notice of Opposition. 

Date August 29, 2013 

Respectfully submitted, 

 

 /s/ Mitesh Patel  

Mitesh Patel 

Raj Abhyanker, P.C. 

1580 W. El Camino Real, Suite 8 

Mountain View, CA 94040 

Telephone:  (650) 965-8731 

Facsimile:  (650) 989-2131 

 

Attorney for Applicant 
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CERTIFICATE OF SERVICE 

 

I certify that on the 29th day of August 2013, a true copy of the foregoing Applicant’s 

Motion To Dismiss For Failure To State A Claim Regarding Count Ii And Memorandum 

Of Law is being served by email and mailing a copy thereof by certified mail addressed to the 

following individuals, identified in the Notice of Opposition as the attorneys of record and 

correspondents for Opposer. 

CHERYL L BAURBACH  

HOVEY WILLIAMS LLP  

10801 MASTIN BLVD, SUITE 1000  

OVERLAND PARK, IA 66210 UNITED STATES 

 

 

By:  /s/ Mitesh Patel  

 Mitesh Patel 

Raj Abhyanker, P.C. 

1580 W. El Camino Real, Suite 8 

Mountain View, CA 94040 

Telephone:  (650) 965-8731 

Facsimile:  (650) 989-2131 

 

Attorney for Applicant 

 


