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UNITED STATES PATENT AND TRADEMARK OFFICE 

TRADEMARK TRIAL AND APPEAL BOARD 

 

Perfect Memorials, LLC 

 

Opposer, 

 

v. Opposition No.: 91209028 

Serial No. 85/722,100 

United Priority Distributors 

 

Applicant 

 

 

Applicant’s Combined Opposition and Cross Motion for Summary Judgment 

 

INTRODUCTION 

 Applicant United Priority Distributors brings this Combined Opposition and Cross 

Motion for Summary Judgment on the question of whether the trademark WEEPING 

ANGEL is merely descriptive of funerary urns. Opposer has not demonstrated that the 

phrase “weeping angel” has any specific significance in connection with funerary urns or 

that the consuming public would immediately understand the qualities or features of urns 

offered under the mark. Opposer has however attempted to direct Applicant’s consumers 

to its own website by selling nearly identical urns under an identical name and using 
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misleading or fabricated consumer reviews to do so. Opposer can not demonstrate that it 

is using or needs to use WEEPING ANGEL in a truly descriptive manner.  

FACTS 

 Applicant Susan Fraser has been in the business of selling memorial urns for 12 

years and has created a number of original products. (Fraser Decl. ¶1). She has created 

and hosts podcast shows for aimed at funeral directors such as the “Funeral Radio” 

nework and “Funeral Dirctors Chat.” (Fraser Decl. ¶ 2). Ms. Fraser began using the 

trademark WEEPING ANGEL on a new line of urns on July 25, 2010 and has sold urns 

under that trademark continuously since. The WEEPING ANGEL trademark was selected 

because at the time there were no other urns being sold under that name or anything 

similar. (Fraser Decl. ¶4). One of the urns sold under the WEEPING ANGEL trademark 

is shaped like an original interpretation of the “Angel of Grief” sculpture.  

At the time Applicant began selling urns under the WEEPING ANGEL trademark, 

there were no commercially available urns modeled after the “Angel of Grief” sculpture. 

(Fraser Decl. ¶8). In addition to having never been used in connection with urns, the 

phrase “weeping angel” has no specific meaning or significance within Applicant’s 

business or trade. (Fraser Decl. ¶6). “Weeping Angel” does not describe any function, 

feature, or characteristic of urns. (Fraser Decl. ¶7). Even as to Applicant’s urns modeled 

after the “Angel of Grief” sculpture, a consumer would not immediately assume that 

WEEPING ANGEL describes the products sold by Applicant.  

 Approximately one year after Applicant began selling its WEEPING ANGEL brand 

urns, Opposer announced that it was releasing a “Weeping Angel” urn and that 
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consumers could save “up to 71%” suggesting that identical goods were already offered 

elsewhere, presumably by applicant. (Godfread Decl. Ex. A). It appears that today, only 

uses of “Weeping Angel” in connection with urns relate to either Applicant or Opposer 

and that Opposer is also now advertising savings of 80% on urns. (Godfread Decl. Ex. B). 

Shortly after Opposer first offered its own WEEPING ANGEL brand urns, it already had 

a large number of reviews available on its website, many of which are dated May or June 

of 2011, thus predating the “unveiling” date of July 2011, suggesting that they are not 

legitimate consumer reviews. (Godfread Decl. Ex. C, compare unveiling in Ex. A). Some 

of Opposer’s urns offered under WEEPING ANGEL name also have an unusually large 

number of reviews, some as many as 1,011 compared to 22 for related similar products 

offered by Applicant, suggesting again that Opposer is gaming search results to obtain 

sales of its own products. (Godfread Decl. Ex. B). Opposer appears to be offering its 

goods in a way that is deliberately confusing to consumers and has in fact caused 

consumer confusion in at least one case where a consumer has mistaken Opposer’s goods 

for that of Applicant. (Fraser Decl. ¶11). Opposer admits that it intends to compete not 

only on price, but on “quality” suggesting that its goods may not be identical in quality to 

those sold by Applicant. (Opposer’s Motion at 2).   

 Applicant filed its application for WEEPING ANGEL in connection with funerary 

urns on September 6, 2012 and the examining attorney did not raise any grounds for 

refusal under Section 2(e).  

 Other than as described above, Applicant concedes the facts not in dispute as 

described by Opposer in its motion on pages 3-6, except that at ¶ 16 on page 5, Opposer 
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suggests that urns are sold in a descriptive sense through Google, whereas that sole 

reference to urns in fact relates to Opposer’s own use, not any third party use. Applicant 

is unaware of any use of “Weeping Angel” in connection with urns prior to its own 

adoption of the WEEPING ANGEL trademark in 2010. 

 

ARGUMENT 

I. Legal Standard for Summary Judgment 

Summary judgment is an appropriate method of disposing of cases only where 

there are no genuine disputes as to material facts, thus leaving the case to be resolved as a 

matter of law. See Fed. R. Civ. P. 56(c). In deciding motions for summary judgment, the 

Board must follow the well-established principles that, in considering the propriety of 

summary judgment, all evidence must be viewed in a light favorable to the non-movant, 

and all justifiable inferences are to be drawn in the nonmovant’s favor. The Board may 

not resolve disputes of material fact; it may only ascertain whether such disputes are 

present. See Lloyd's Food Products Inc. v. Eli's Inc., 987 F.2d 766, 25 USPQ2d 2027 

(Fed. Cir. 1993); Opryland USA Inc. v. Great American Music Show Inc., 970 F.2d 847, 

23 USPQ2d 1471(Fed. Cir. 1992); Olde Tyme Foods Inc. v. Roundy's Inc., 961 F.2d 200, 

22 USPQ2d 1542 (Fed. Cir. 1992). 

A motion for summary judgment should be granted when "the pleadings, the 

discover y and disclosure materials on file, and any affidavits show that there is no 

genuine issue as to any material fact and that the movant is entitled to judgment as a 

matter of law." Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986) (citing Fed. R. Civ. P. 
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56(c)). The party moving for summary judgment "bears the burden of demonstrating 

absence of all genuine issues of material fact." SRI Intern. v. Matsushita Elec. Corp. of 

America, 775 F.2d 1107, 1116, 227 U.S.P.Q. 557 (Fed. Cir. 1985). The moving party 

may meet this burden by demonstrating "that there is an absence of evidence to support 

the nonmoving party's case." Celotex, 477 U.S. at 325. 

 

II. Legal Standard For Finding A Mark To Be Merely Descriptive 

A descriptive mark is one that “forthwith conveys an immediate idea of the 

ingredients, qualities or characteristics of the goods.” Abercrombie & Fitch Co. v. 

Hunting World, Inc., 189 U.S.P.Q. 769, 537 F.2d 4, 189 U.S.P.Q. 769 (2nd Cir. 1976). A 

term is suggestive “if it requires imagination, thought and perception to reach a 

conclusion as to the nature of goods.” Id. The category of “suggestive” marks was 

spawned by the felt need to accord protection to marks that were neither exactly 

descriptive on the one hand nor truly fanciful on the other. Id. The Trademark Board has 

adopted a three part test to determine whether a mark is descriptive: degree of 

imagination; competitors' use; and competitors' need. No Nonsense Fashions, Inc. v. 

Consolidated Foods Corp., 226 U.S.P.Q. 502 (TTAB 1985).  

“The word ‘merely’ in the Act apparently means that if the mark clearly does not 

tell the potential customer only what the goods are, their function, characteristics, use or 

ingredients, then the mark is not ‘merely descriptive.’” 2 J. Thomas McCarthy, McCarthy 

on Trademarks and Unfair Competition, §11.51 at 11-123 (4th ed. 2008). There is 

nothing about the phrase “weeping angel” that would immediately communicate to a 
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consumer anything about an urn, what urns are made of, or any of the functions of urns. 

Even where applied to an urn shaped as Applicant’s specimen, a consumer would not 

immediately know anything about the product, without the aid of imagination. Under the 

three part test, Applicant’s mark is not merely descriptive. 

 

a. Degree of Imagination 

A mark is registerable on the Principal Register without a showing of acquired 

distinctiveness, if imagination, thought or perception is required to reach a conclusion on 

the nature of the goods or services. See In re Gyulay, 3 U.S.P.Q.2d 1009, 1009, 820 F.2d 

1216 (Fed. Cir. 1987). Moreover, in order to be descriptive, the mark must immediately 

convey information as to the ingredients, qualities or characteristics of the goods with a 

“degree of particularity.” Plus Products v. Medical Modalities Associates, Inc., 211 

U.S.P.Q. 1199 (TTAB 1981). Upon seeing or hearing the mark, WEEPING ANGEL, an 

ordinary consumer would not immediately understand that it was referring to an urn. 

Even upon seeing the mark in connection with the goods, a consumer would have no 

reason to conclude anything about the products sold under that mark. A consumer who 

encounters Applicant’s mark in connection with Applicant’s goods may, with some 

imagination conclude that a weeping angel is being depicted, but because some degree of 

imagination is required, it is not merely descriptive.  

In support of its motion, Opposer offers Internet evidence that a sculpture has been 

known as the “Angel of Grief” can also described as a “weeping angel.” However, there 

would be no reason to conclude that an average consumer would be aware of the 
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references found by Opposer on the Internet. It is quite possible to find just about 

anything on the Internet, but obscure references should not be given serious consideration 

as evidence of what consumers would understand. See In re Country Music Association 

Inc., 100 USPQ2d 1824, 1830 (TTAB 2011). “It is indeed remarkable to see the 

thoroughness with which NEXIS can regurgitate a placename casually mentioned in the 

news.”In re Societe Generale des Eaux Minerales de Vittel S.A., 824 F.2d 957, 3 USPQ2d 

1450, 1451 (Fed. Cir. 1987). 

Additionally, none of the example evidence in the numerous exhibits provided by 

Opposer use of the phrase “weeping angel” is in reference to the cited goods, namely 

“urns.” Of the hundreds of pages of screenshots offered as exhibits to Opposer’s 

complaint and motion, none have any reference to urns, outside of those showing either 

Applicant’s or Opposer’s products. As such, they carry no weight to demonstrate whether 

“weeping angel” can be said to be merely descriptive of urns. In fact, the absence of urns 

despite what appears to be a very thorough search indicates that WEEPING ANGEL is 

inherently distinctive when applied to urns, even those modeled after the Angel of Grief 

sculpture. Opposer has failed to demonstrate that any consumers would know or 

understand that “weeping angel” describes urns generally or Applicant’s urns specifically 

and therefore has failed to establish that the mark is not inherently distinctive. 

The third party usage offered as evidence by Opposer does demonstrate that 

consumers would describe products like those offered by Applicant as a weeping angel. 

b. Competitor’s Use 

Applicant’s mark is not merely descriptive in part because at the time it adopted 
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the mark, no other competitors had used any similar name. Where a word is frequently 

used in relation to products within an industry “the inference is warranted that it is not 

purely arbitrary; that it would be likely to be understood by purchasers as identifying or 

describing the merchandise itself, rather than the source thereof, and hence as having little 

or no trademark significance.” Shoe Corp. of America v. Juvenile Shoe Corp., 121 

U.S.P.Q. 510, 512-513, 266 F.2d 793, (C.C.P.A 1959). Here, the opposite inference is 

warranted. No other businesses in the funerary industry were using the name “weeping 

angel” nor anything similar in connection with urns at the time applicant adopted the 

mark. (Fraser Decl. ¶ 4,5). Oposer itself only adopted the use of the name “Weeping 

Angel” one year after applicant. Opposer’s use and advertising suggested that it intended 

to use the name “Weeping Angel” as a trademark for itself, capitalizing the name. 

(Godfread Decl. Ex. A, B, C). Additionally, Opposer’s advertising makes direct reference 

to pricing by Applicant, deceptively suggesting to consumers that they could obtain 

Applicant’s goods at reduced prices. Opposer’s use does not suggest descriptive use, but 

rather infringing use. Because the name had no use by competition prior to Applicant’s 

adoption of the mark, the mark should be considered arbitrary, not merely descriptive. 

Opposer’s own attempts at palming off its goods as those of Applicant do not suggest that 

there was any use of the mark in the industry before it was adopted by Applicant.  

c. Competitor’s Need 

Opposer has not demonstrated any need to use the trademark to describe urns and 

therefore has not demonstrated any basis for a finding of mere descriptiveness under the 

third test. “The imagination test enquiry naturally leads into the competitors' need test: 
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‘The more imagination that is required to associate a mark with the product, the less 

likely the words used will be needed by competitors to describe their products.’” 2 J. 

Thomas McCarthy, McCarthy on Trademarks and Unfair Competition, § 11.68 at 11-

150 (4th ed. 2008) quoting Union Carbide Corp. v. Ever-Ready, Inc., 188 U.S.P.Q. 623, 

531 F.2d 366, (7th Cir. 1976). Opposer cannot demonstrate a need to use the name 

WEEPING ANGEL to describe funerary urns and in fact, there is sufficient evidence to 

conclude the name was chosen precisely because it was identical to Applicant’s 

trademark.  

III. Sculpted Angel Design Would Itself Be Registerable As A Trademark 

Though Applicant’s WEEPING ANGEL is a standard character mark, to the extent 

Opposer is arguing it describes features of Applicant’s products, those features that 

Opposer identifies could themselves be used to identify source. The product in question 

has a unique and easily recognizable shape that was unlike anything offered previously. 

While it is more difficult to establish trademark rights in a product design, product 

designs, including the shape of a product can be used as source indicators.  In re The 

Procter & Gamble Co., 105 USPQ2d 1119 (TTAB 2012); In re Honeywell, Inc., 328 

F.2d 925 (CCPA 1974). Because the urn itself is shaped like an angel, the shape offers no 

functional purpose it could in fact be used to identify source. This particular shape was 

not used by any others in the industry prior to applicant’s use and may be inherently 

distinctive, or at least distinctive upon continued use by applicant.  

That one trademark is a “description” of another, does not address the legal issue 

in section 2(e). It is quite common for a logo and a name to be similar in meaning or for 
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one to describe the other. See e.g. Reg. No. 4,037,333 (BIG GREEN EGG for use on 

“barbeque smoker and grill” those grills being shaped like a “big green egg.”) Here, 

applicant’s mark in no way describes any of the features of urns and consumers would 

not immediately sense what the characteristics of the product are upon seeing or hearing 

applicant’s trademark. 

IV. Opposer’s Misconduct Is Directly Related to The Opposition Proceding 

Opposer alleges in its motion that Applicant’s unclean hands defense is unavailable 

because it does not relate to the opposition proceeding. This is patently untrue or at best 

an attempt to avoid the underlying competitive issue. Unclean hands is a viable defense 

where, as here, it directly relates to the opposer’s claims. See Tony Lama Company, Inc. 

v. Anthony DiSefano, 206 U.S.P.Q. 176 (TTAB 1980). Both Applicant and Opposer have 

sold urns and related products. It is not in dispute that Opposer began selling what is 

essentially a replica of Applicant’s product under the exact same name shortly after 

Applicant adopted the trademark WEEPING ANGEL. (Fraser Decl. ¶ 9). That Opposer is 

seeking freedom to impersonate Applicant is not an issue of free market competition. 

Opposer is in essence seeking to deceive consumers without restraint. Opposer has in fact 

succeeded in confusing some customers as to the source of WEEPING ANGEL urns. 

(Fraser Decl. ¶ 11). Additionally, the only descriptive uses of “weeping angel” in reference 

to urns that Opposer has found on the Internet seem to be uses by Opposer itself. 

Opposer has unclean hands because it intends to deliberately confuse consumers, rather 

than have the freedom to describe its own products.  
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CONCLUSION 

 The WEEPING ANGEL trademark is inherently distinctive when used in 

connection with urns. Opposer’s reliance upon a lack of evidence of secondary meaning is 

misplaced as the WEEPING ANGEL trademark is inherently distinctive. United Priority 

Distributor’s unclean hands affirmative defense should not be dismissed, except if 

dismissed as moot upon granting Applicant’s cross motion. 

Therefore, Applicant United Priority Distributors respectfully requests that the 

Board deny Opposer’s motion for summary judgment and grant Applicant’s cross motion 

as the undisputed facts lead only to the conclusion that WEEPING ANGEL is not merely 

descriptive of funerary urns. 

 

     GODFREAD LAW FIRM, P.C. 

 
By:  s/Paul A. Godfread  

Date:  December 9, 2013   PAUL A. GODFREAD (0389316) 
      paul@godfreadlaw.com 
      100 South Fifth Street, Suite 1900 
      Minneapolis, MN  55402 
      Telephone:  (612) 284-7325 
















































