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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Notice of Opposition

Notice is hereby given that the following party opposes registration of the indicated application.

Opposer Information

Name Aqua Art Enterprises, Inc.

Granted to Date
of previous
extension

01/12/2013

Address 5121 Industry DriveSuite 101
Melbourne, FL 32940
UNITED STATES

Attorney
information

Stephen C. Thomas
Hayworth, Chaney & Thomas P.A.
202 N Harbor City Blvd Suite 300
Melbourne, FL 32935
UNITED STATES
sthomas@hctbusinesslaw.com Phone:(321) 253-3300

Applicant Information

Application No 85647988 Publication date 11/13/2012

Opposition Filing
Date

01/12/2013 Opposition
Period Ends

01/12/2013

Applicant E&T Horizons, LLC
6786 Arroyo Dr.
Melbourne, FL 32940
UNITED STATES

Goods/Services Affected by Opposition

Class 020.
All goods and services in the class are opposed, namely: Bathroom furniture

Grounds for Opposition

Priority and likelihood of confusion Trademark Act section 2(d)

Torres v. Cantine Torresella S.r.l.Fraud 808 F.2d 46, 1 USPQ2d 1483 (Fed. Cir. 1986)

Mark Cited by Opposer as Basis for Opposition

U.S. Application/
Registration No.

NONE Application Date NONE

Registration Date NONE

Word Mark AQUA TEAK

Goods/Services Bathroom furniture



Attachments Aqua Teak Notice of Opposition.pdf ( 15 pages )(706007 bytes )

Certificate of Service

The undersigned hereby certifies that a copy of this paper has been served upon all parties, at their address
record by First Class Mail on this date.

Signature /Stephen C. Thomas/

Name Stephen C. Thomas

Date 01/12/2013
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 

 

In the Matter of Application Serial No. 85647988 “AQUA TEAK” 

 

 

AQUA ART ENTERPRISES, INC.   

       NOTICE OF OPPOSITION 

Opposer,      Opposition No. ______________ 

        

v.        

        

E&T HORIZONS, LLC 

Applicant/Respondent. 

___________________________________/ 
 

 

NOTICE OF OPPOSITION 

 

 AQUA ART ENTERPRISES, INC., a Florida corporation located and doing 

business at 5121 Industry Drive, Suite 101, Melbourne, Florida 32940 (“Opposer”) 

believes that it is or will be damaged by the registration of the mark filed as Application 

Serial No. 85647988 in International Class 20 (U.S. classes 002, 013, 022, 025, 032 and 

050) and hereby opposes same on the basis of priority, likelihood of confusion, and 

willful false statements made by Applicant in his application. 

 To the best of Petitioner’s knowledge, the name and address of the current owner 

of Application Serial No. 85647988 is: 

E&T Horizon, LLC 

6786 Arroyo Dr. 

Melbourne, Florida 32940-8515 (“Applicant”) 
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Description of Applicant’s Application and Status:  Applicant filed a 1(b) Intent 

to Use Application Serial No. 85647988 with the USPTO on June 10, 2012, seeking 

registration of the mark AQUA TEAK (“the mark”) in the International Class 20 for 

bathroom furniture.  Applicant was issued a Notice of Publication on October 24, 2012 

for the standard character mark AQUA TEAK.  Publication for opposition occurred on 

November 13, 2012.  On December 12, 2012, Opposer requested and was granted a thirty 

(30) day extension to file this Notice of Opposition.  Opposer now timely files this Notice 

of Opposition, requesting that registration of the mark AQUA TEAK be refused and 

denied in its entirety by the USTPO.   The particulars of said application are attached 

hereto as Exhibit A. 

 

As grounds of this Petition, it is alleged that: 

1. Opposer, known as AQUA ART ENTERPRISES, INC., is the owner of the 

mark AQUA TEAK in connection with the sale of bathroom, pool, and other 

household furniture, primarily fabricated from teak wood, with a first use in 

commerce date at least as early as January 11, 2011.  A specimen of 

Opposer’s internet advertising of products under his AQUA TEAK brand is 

shown as Exhibit B hereto. 

2. Opposer’s products have been sold and offered for sale on an interstate basis 

through offerings under his AQUA TEAK trademark since as early as January 

11, 2011 on numerous internet web sites, such as, for instance, Amazon.com 

and on Opposer’s own website www.aquateak.com. 
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3. Applicant E&T Horizon, LLC, on the other hand, has not yet filed a Statement 

of Use nor has he provided any specimens of use or declared any first date of 

use in his Application filings.  

4. Furthermore, Eric Gelman (“Gelman”), who executed the subject application 

serial number 85647988 on behalf of Applicant E&T Horizon, LLC, is a 

former independent contractor to Opposer who was tasked to engage in 

marketing activities for Opposer.   Opposer, upon information and belief, 

asserts that Applicant’s attempt to seek registration of the Opposer’s famous 

mark AQUA TEAK on the Principal Register is a an attempt to 

misappropriate Opposer’s valuable trademark, and is also an attempt by 

Applicant to improperly trade on the good will established by Opposer 

through his continuous marketing, sales, and offers to sell bathroom, pool and 

household furniture under Opposer’s mark AQUA TEAK. 

5. Applicant, through his prior relationship with Opposer, was very well aware 

of Opposer’s prior established use of the mark AQUA TEAK.  Upon 

information and belief, Applicant’s declaration made in his Application filing 

Serial Number 85647988 that: 

“… to the best of his/her knowledge and belief no other person, 

firm, corporation, or association has the rightto use the mark in 

commerce, either in the identical form thereof or in such near 

resemblance thereto as tobe likely, when used on or in connection 

with the goods/services of such other person, to cause confusion,or 

to cause mistake, or to deceive; and that all statements made of 

his/her own knowledge are true; and that all statements made on 

information and belief are believed to be true.”  
 

was a willful false statement, which is grounds for rejection of his application 

and, furthermore violates 18 U.S.C. 1001.  Upon information and belief, 
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Applicant’s filing of Serial Number 85647988 was a direct and deliberate 

attempt to intentionally cause mistake, to deceive, or to cause confusion with 

regard to use of the mark AQUA TEAK, harming the public and causing harm 

to Opposer. 

6. Gelman and Opposer are currently in dispute in the Circuit Court in and for 

the 18
th

 Judicial Circuit, Brevard County, Florida (pending Case No.  05-2012-

CA-049661) concerning payments allegedly owed to Gelman under a 

purported contract between Gelman and Opposer Aqua Art Enterprises.  Aqua 

Art Enterprises has counterclaimed that Gelman has improperly, and with 

intent to cause harm to Aqua Art Enterprises, misappropriated the trademark, 

good will, and trade secrets of Aqua Art Enterprises in an effort to trade on the 

good will developed by Aqua Art through its history of sales and offers to sell 

products in the bathroom, pool and household teak furniture markets on an 

interstate basis. 

7. Opposer’s valuable mark AQUA TEAK is distinctive and is symbolic of 

extensive good will and consumer recognition built up by Opposer through a 

substantial amount of time, expense and effort in advertising, promotion, sales 

and offers for sale, and in general use in interstate commerce. 

8. Opposer is entitled to the relief requested below because Opposer engaged in 

interstate commerce on a substantial scale, selling and offering for sale 

bathroom, pool and other household furniture products, primarily made of 

teak, long before the date of filing of Applicant’s application serial number 
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85647988, and prior to any possible date of first use of the mark by Applicant, 

if in fact Applicant has used the mark at all. 

9. Use of the mark AQUA TEAK by Opposer in connection with bathroom, pool 

and other household furniture from at least as early as January 11, 2011 to the 

present has been continuous and has not been abandoned.  

10. In view of the similarity of mark sought to be registered by Applicant (in fact 

it is identical to Opposer’s mark), the related nature of the goods and/or 

services of the respective parties it is alleged that Applicant’s applied-for 

mark AQUA TEAK so resembles Petitioner’s mark AQUA TEAK previously 

used in the United States, and not abandoned, as to be likely to cause 

confusion, or to cause mistake and thereby cause injury to the public, and that 

Opposer will be harmed by the registration of Applicant’s mark.  

11. Opposer is entitled to refusal by the USTPO to register Applicant’s applied-

for mark AQUA TEAK, Application Serial No. 85647988, because Opposer’s 

date of first use of the mark AQUA TEAK in commerce took place long 

before any possible (if any) use of the mark AQUA TEAK by Applicant; such 

use by Opposer has continued without abandonment; any use of the mark by 

Applicant is likely to result in confusion; and Applicant’s declaration was 

intentionally false.  Lanham Act §2(d), 15 USC §1052(d); 18 U.S.C. 1001. 

RELIEF REQUESTED 

WHEREFORE, Opposer prays that this Opposition be granted in favor of 

Opposer and that Applicant’s Application Serial No. 85647988 be refused registration on 

any Register whatsoever. 
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Opposer hereby appoints Stephen C. Thomas, USPTO Reg. No. 57078, of the Bar 

of the State of Florida bar number 0641006 and associated with the law firm of 

Hayworth, Chaney & Thomas, P.A., 202 N. Harbor City Blvd., Suite 300, Melbourne, 

Florida, 32935, to act as attorneys for Opposer herein, with full power to prosecute said 

Petition, to transact all relevant business with the Patent and Trademark Office and in the 

United States Courts, and to receive official communications with regard to this Notice of 

Opposition.  

The Commissioner is authorized to charge any additional costs or credit any 

overpayments involving this Petition to Deposit Account No. 50-4591.  

 

Dated January 12, 2013 

 

Respectfully submitted, 

 

/Stephen C. Thomas/  

Stephen C. Thomas 

USPTO Bar. No. 57,078 

Florida Bar No. 0641006 

HAYWORTH, CHANEY, & THOMAS P.A. 

202 N. Harbor City Blvd., Suite 300 

Melbourne, Florida 32935 USA 

Telephone: (321) 253-3300 

Facsimile: (321) 253-2546 

Email: sthomas@hctbusinesslaw.com 

 

Attorneys for Opposer AQUA ART ENTERPRISES 

INC. 

 

 

CERTIFICATE OF MAILING 

I hereby certify that on this 12
th

 day of January, 2013, a true copy of the foregoing 

Notice of Opposition was placed in first class U.S. mail, postage prepaid, addressed to the 

Applicant  and Applicant’s counsel at the addresses shown below, pursuant to 37 CFR 
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§2.119 and the Trademark Trial and Appeal Board Manual of Procedure (TBMP) 113 et 

seq. 

 

Applicant: 

E&T Horizon, LLC 

6786 Arroyo Dr. 

Melbourne, Florida 32940-8515; and  

 

Applicant’s counsel: 

Ruth Rhodes, Esq. 

474 N. Harbor City Blvd., Suite 1 

Melbourne, FL 32935 

  

 

      /Stephen C. Thomas/ 

      Stephen C. Thomas 

       



PTO Form 1478 (Rev 9/2006)

OMB No. 0651-0009 (Exp 12/31/2011)

Trademark/Service Mark Application, Principal Register

TEAS Plus Application

Serial Number: 85647988
Filing Date: 06/10/2012

NOTE: Data fields with the * are mandatory under TEAS Plus. The wording "(if applicable)" appears
where the field is only mandatory under the facts of the particular application.

The table below presents the data as entered.

Input Field Entered

TEAS Plus YES

MARK INFORMATION

*MARK Aqua Teak

*STANDARD CHARACTERS YES

USPTO-GENERATED IMAGE YES

LITERAL ELEMENT Aqua Teak

*MARK STATEMENT
The mark consists of standard characters,
without claim to any particular font, style,
size, or color.

REGISTER Principal

APPLICANT INFORMATION

*OWNER OF MARK E&T Horizons, LLC

*STREET 6786 Arroyo Dr.

*CITY Melbourne

*STATE
(Required for U.S. applicants) Florida

*COUNTRY United States

*ZIP/POSTAL CODE
(Required for U.S. applicants only) 32940

PHONE 3217452329

EMAIL ADDRESS ericg@labvortex.com

EXHIBIT A PAGE 1



AUTHORIZED TO COMMUNICATE VIA EMAIL Yes

LEGAL ENTITY INFORMATION

*TYPE LIMITED LIABILITY COMPANY

* STATE/COUNTRY WHERE LEGALLY
ORGANIZED Florida

GOODS AND/OR SERVICES AND BASIS INFORMATION

*INTERNATIONAL CLASS 020 

IDENTIFICATION Bathroom furniture

*FILING BASIS SECTION 1(b)

ADDITIONAL STATEMENTS INFORMATION

*TRANSLATION 
(if applicable)  

*TRANSLITERATION 
(if applicable)  

*CLAIMED PRIOR REGISTRATION
(if applicable)  

*CONSENT (NAME/LIKENESS) 
(if applicable)  

*CONCURRENT USE CLAIM 
(if applicable)  

CORRESPONDENCE INFORMATION

*NAME E&T Horizons, LLC

FIRM NAME E&T Horizons, LLC

*STREET 6786 Arroyo Dr.

*CITY Melbourne

*STATE 
(Required for U.S. applicants) Florida

*COUNTRY United States

*ZIP/POSTAL CODE 32940

PHONE 3217452329

*EMAIL ADDRESS ericg@labvortex.com

*AUTHORIZED TO COMMUNICATE VIA
EMAIL Yes

FEE INFORMATION

NUMBER OF CLASSES 1
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FEE PER CLASS 275

*TOTAL FEE PAID 275

SIGNATURE INFORMATION

* SIGNATURE /Eric Gelman/

* SIGNATORY'S NAME Eric Gelman

* SIGNATORY'S POSITION Managing Partner

SIGNATORY'S PHONE NUMBER 3217041244

* DATE SIGNED 06/10/2012
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PTO Form 1478 (Rev 9/2006)

OMB No. 0651-0009 (Exp 12/31/2011)

Trademark/Service Mark Application, Principal Register

TEAS Plus Application

Serial Number: 85647988
Filing Date: 06/10/2012

To the Commissioner for Trademarks:

MARK: Aqua Teak (Standard Characters, see mark)
The literal element of the mark consists of Aqua Teak.
The mark consists of standard characters, without claim to any particular font, style, size, or color.

The applicant, E&T Horizons, LLC, a limited liability company legally organized under the laws of
Florida, having an address of
      6786 Arroyo Dr.
      Melbourne, Florida 32940
      United States

requests registration of the trademark/service mark identified above in the United States Patent and
Trademark Office on the Principal Register established by the Act of July 5, 1946 (15 U.S.C. Section 1051
et seq.), as amended, for the following:

For specific filing basis information for each item, you must view the display within the Input Table.
       International Class 020:  Bathroom furniture
Intent to Use: The applicant has a bona fide intention to use or use through the applicant's related company
or licensee the mark in commerce on or in connection with the identified goods and/or services. (15
U.S.C. Section 1051(b)).

The applicant's current Correspondence Information:

      E&T Horizons, LLC

      E&T Horizons, LLC

      6786 Arroyo Dr.

      Melbourne, Florida 32940

      3217452329(phone)

      ericg@labvortex.com (authorized)

A fee payment in the amount of $275 has been submitted with the application, representing payment for 1
class(es).

Declaration
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The undersigned, being hereby warned that willful false statements and the like so made are punishable by
fine or imprisonment, or both, under 18 U.S.C. Section 1001, and that such willful false statements, and
the like, may jeopardize the validity of the application or any resulting registration, declares that he/she is
properly authorized to execute this application on behalf of the applicant; he/she believes the applicant to
be the owner of the trademark/service mark sought to be registered, or, if the application is being filed
under 15 U.S.C. Section 1051(b), he/she believes applicant to be entitled to use such mark in commerce;
to the best of his/her knowledge and belief no other person, firm, corporation, or association has the right
to use the mark in commerce, either in the identical form thereof or in such near resemblance thereto as to
be likely, when used on or in connection with the goods/services of such other person, to cause confusion,
or to cause mistake, or to deceive; and that all statements made of his/her own knowledge are true; and
that all statements made on information and belief are believed to be true.

Signature: /Eric Gelman/   Date Signed: 06/10/2012
Signatory's Name: Eric Gelman
Signatory's Position: Managing Partner

RAM Sale Number: 7976
RAM Accounting Date: 06/11/2012

Serial Number: 85647988
Internet Transmission Date: Sun Jun 10 20:31:33 EDT 2012
TEAS Stamp: USPTO/FTK-67.8.103.13-201206102031331789
55-85647988-4905c3641a658c0b1aaf4e48ad54
31c079-CC-7976-20120610202503181808
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