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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of U.S. Serial No. 85514063,
Opposition No. 91207377

For the mark “BodyLab”
Date of Application: January 11, 2012

Opposition No. 91207377
Richelle Melde, Opposer/Registrant

VvS.
Western Holdings, LL.C, Respondent/Applicant

MOTION TO REOPEN

Pursuant to TBMP Section 509.2
Opposer/Registrant, the owner of the registered mark “Body Lab” in Classification 41 for
fitness training/educational services, U.S. Registration No. 4210223, and of U.S. Serial No.
85270755, files this Motion to Reopen with the Trademark Trial and Appeal Board (“TTAB” or
“the Board”) in the above captioned Opposition proceeding pursuant to TTAB Manual of
Procedure (“TBMP”) Sec. 509.2 and Fed. R.Civ. P. 6(b)(1)(B) on the grounds that Opposer’s
failure to act in accordance with the Board’s Order of December 2012, is due to excusable
neglect within the meaning of TBMP Sec 509.2. While the merits of Opposer’s opposition
warrant the Board’s grant of its accompanying Motion for Judgment on the Pleadings, in the
alternative, Opposer moves the Board to reopen the discovery period and trial schedule, with
sanction if deemed appropriate such as abbreviated time or limitations in scope.

In support of its Motion, Opposer states the following grounds upon which relief may be
granted:



Opposer has filed an accompanying Motion for Judgment on the Pleadings based on its
showing of undisputed facts supporting its opposition to Respondent’s trademark
application. See Opposer’s Motion for Judgment on the Pleadings.

Opposer also has filed its Response to Respondent’s flawed Motion to Dismiss of

September 30, 2013, which Response contends Respondent’s Motion must be denied
because of (a) Respondent’s failure to serve, (b) misrepresentation of fact (no stipulation
between the parties for electronic service, per Fed. R.Civ. P. 6(b)(1)(B)), and (¢) no legal
authority provided for the motion as a basis for the Board’s consideration.

Opposer’s failure to proceed as set in the Board’s Order of December 2012, was the
result of a good faith error and well within the Board’s framework as “excusable
neglect”, which follows the 4 element test stated in Pioneer Investment Services

Company v. Brunswick Associates Ltd. Partnership, 507 U.S. 380 (1993); TBMP Sec.
534.02.

Opposer meets the tests for excusable neglect enunciated in Pioneer and followed by the
Board in its interpretation and application of these tests since Pumpkin Ltd. v. The Seed

Corps, 43 USPQ2d 1582 (TTAB 1997).

First, Opposer in good faith sought to prosecute its Opposition in the current proceeding
and has shown no indication of attempting or seeking to harm Respondent’s application
through delay. To the contrary, the strength of its undisputed, factual showing in this

Opposition coupled with its subsequent failure to act within the Board’s Discovery/Trial

schedule has only hurt Opposer’s own interest in having this matter resolved



10.

expeditiously. Conversely, the error has served to provide more time for Respondent to
counter its case. Opposer alone bares the consequences of its error.

Second, the length of delay also has not prejudiced Respondent’s application. Had
Opposer not experienced the unintended miscommunication, it would have filed its
Motion for Judgment on the Pleadings months ago. Assuming arguendo that Opposer
will prevail on that Motion, the delay has provided more time to Respondent.

Third, counsel understood from Opposer that it would pursue its Opposition once initial
Notice had been given. Counsel continued to monitor the status periodically nonetheless,
and saw and received nothing further until Respondent’s Motion to Dismiss.

The failure itself was not within the reasonable control of Opposer who believed in good
faith that an initiating communication would be provided. There is no other extenuating
circumstance that Opposer can cite to the Board to explain what was in the most basic
human terms an absolutely good faith misunderstanding that led to the resulting failure
to act.

Since it became aware of the error, Opposer has acted quickly to correct its omission, as
evidenced by its three Motions submitted.

Fourth, Opposer has acted in good faith in its Opposition. Both Opposer and counsel
understood Opposer would pursue the Opposition through initial Discovery, with
assistance as needed. Counsel’s understanding also has been in good faith without any
intention of causing delay or harm to Respondent. Indeed, because Opposer has

demonstrated the likelihood of confusion that will result if Respondent’s application



goes forward, its failure to act promptly has only hurt its own interests. There has been
no bad faith.

11. Opposer respectfully requests that the Board consider the inadequacies of Respondent’s
Motion to Dismiss and Service in balancing the parties’ respective failures and errors,
and in any decision regarding sanctions. Opposer contends that resolving the matter now
in this Opposition proceeding with the Board already involved would conserve
administrative resources, rather than require the parties and the Board to repeat

expenditures of time and money if additional proceedings are necessary.

WHEREFORE, Opposer respectfully requests that if the Board denies Opposer’s Motion for

Judgment on the Pleadings, it will grant this Motion to Reopen.

Respectfully submitted,

/Constantine Spheeris/

Attorney for Opposer
gspheeris@jspadvise.com
Member, District of Columbia Bar
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