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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the matter of Application Serial No.: 85/126,944

Filed: September 10, 2010

For the mark: RED ROYALTY

Published in the Trademark Official Gazette on September 11, 2012

Firepower Marketing, Inc.,
Opposer,
V. Opposition No. 91206930
Red Robin International Inc.,

Applicant.

AMENDED NOTICE OF OPPOSITION

Firepower Marketing, Inc. (“Opposer™), believes that it will be damaged by the
registration of the RED ROYALTY mark shown in Application Serial No. 85/126,944 in
International Class 35 and hereby opposes the same.

The grounds for opposition are as follows:

1. Opposer is the owner of the marks ROYALTY REWARDS®, ROYALTY
REWARDS & Design®, and ROYALTY REWARDS ALLIANCE® for providing a purchase
incentive rewards program to promote the sale of products and services of others.

2. Opposer has used, through its non-exclusive licensees, the ROYALTY
REWARDS® and ROYALTY REWARDS & Design® marks since at least as early as May 17,
2005.

3. Opposer is the record owner of the following registrations for the

ROYALTY REWARDS®, ROYALTY REWARDS & Design®, and ROYALTY



REWARDS ALLIANCE® marks on the principal register, Registration Nos.: (1)
3,843,965; (2) 3,947,489; (3) 3,947,726; and (4) 4,150,828.

4. The constructive use date for Opposer’s ROYALTY REWARDS® mark is
August 14, 2009.

5. The constructive notice date for Opposer’s ROYALTY REWARDS® mark is
September 7, 2010.

6. The constructive use date for Opposer’s ROYALTY REWARDS & Design®™
mark is August 10, 2010.

7. Opposer has used, through its non-exclusive licensees, the ROYALTY
REWARDS ALLIANCE® mark since at least as early as December 1, 2010.

8. The constructive use date for Opposer’s ROYALTY REWARDS
ALLIANCE® mark is August 17, 2010.

9. Opposer is also the owner of the mark ROYALTY REWARDS MAGIC
WAND® for a bar code scanner that is used in connection with Opposer’s customer
loyalty program, which it has used on commerce since at least as early as September 24,
2008.

10.  Opposer is the record owner of the following registration for the
ROYALTY REWARDS MAGIC WAND® mark on the principal register, Registration
No. 3,771,465.

11.  The constructive use date for Opposer’s ROYALTY REWARDS MAGIC
WAND® mark is September 9, 2009.

12.  On September 10, 2010, Red Robin International Inc. (“Applicant™) filed

an intent-to-use service mark application with the United States Patent and Trademark



Office (“USPTO”) for the mark RED ROYALTY, which the USPTO assigned Serial
Number 85/126,944 (“Applicant’s Application”).

13. The initial identification of services description in Applicant’s
Application was: “Customer loyalty services; providing customer club services;
providing incentive award programs for customers.”

14.  Applicant subsequently amended the identification of services description
in Applicant’s Application to: “Customer loyalty services for promotional purposes,
provided exclusively to restaurant patrons.”

15.  Applicant amended the identification of services description in
Applicant’s Application a third time to: “Administration of a customer loyalty program
which provides loyal restaﬁrant customers with free and discounted menu items, coupons,
gift certificates, prizes and preferred access to restaurant services and goods.”

16.  According to The American Heritage Dictionary of the English Language,

3d ed., the first definition of the word “administration” is “[m]anagement, especially of
business affairs.”

17.  Applicant provides a customer loyalty program to its restaurant patrons
but does not administer a customer loyalty program.

18.  Applicant’s RED ROYALTY mark was published for opposition in the

Trademark Official Gazette on September 11, 2012.

19.  Upon information and belief, Applicants cannot claim a date of first use in
commerce prior for Applicant’s RED ROYALTY mark prior to September 10, 2010.
20.  Opposer has priority to use its ROYALTY REWARDS®, ROYALTY

REWARDS & Design®, ROYALTY REWARDS ALLIANCE®, and ROYALTY



REWARDS MAGIC WAND® marks (collectively the “ROYALTY REWARDS®
Marks”).

21.  Applicant’s RED ROYALTY mark closely resembles Opposer’s
ROYALTY REWARDS® Marks because it completely incorporates the dominant
ROYALTY term from Opposer’s ROYALTY REWARDS® Marks.

22.  The term RED is merely descriptive of the color used for the membership
cards used in Applicant’s customer loyalty program.

23.  The term RED is not distinctive for Applicant’s customer loyalty services.

24.  The term RED is not distinctive for Applicant’s restaurant services.

25.  Despite Applicant’s amendments, Applicant’s and Opposer’s services are
closely related, if not identical, because they are for rewarding consumers for their
loyalty.

26.  Upon information and belief, the distinction between administering a
customer loyalty program and providing a customer loyalty program is insignificant.

27.  In addition to providing merchants with a customer loyalty program,
Opposer also administers the customer loyalty program for the merchants to whom it
provides the customer loyalty program.

28.  Applicant’s target consumer for the RED ROYALTY customer loyalty
program is anyone 18 years of age or older.

29.  Upon information and belief, Applicant’s RED ROYALTY customer
loyalty program will appeal to the same class of consumer as Opposer’s customer loyalty
program offered under its ROYALTY REWARDS®, ROYALTY REWARDS &

Design®, and ROYALTY REWARDS ALLIANCE® marks.



30.  The services identified in Applicant’s Application are unrestricted as to
channels of trade.

31.  Upon information and belief, Applicant’s customer loyalty services will
travel in the same channels of trade as Opposer’s customer loyalty services.

32.  Upon information and belief, consumers are likely to mistakenly believe
that Applicant’s customer loyalty services and Opposer’s customer loyalty services
emanate from the same source.

LIKELTHOOD OF CONFUSION

33. Opposer restates and incorporates by reference the allegations in
Paragraphs 1-32.

34. Upon information and belief, Applicant’s RED ROYALTY mark so
resembles Opposer’s ROYALTY REWARDS® Marks that purchasers and prospective
purchasers are likely to mistakenly believe that Applicant’s customer loyalty service
offered under Applicant’s RED ROYALTY mark is sponsored, endorsed, or approved by
Opposer, or is in some other way affiliated, connected, or associated with Opposer, all to
the detriment of Opposer.

35.  Applicant’s RED ROYALTY mark is likely to cause consumer confusion.
Therefore, registration of Applicant’s Mark should be refused under 15 U.S.C. §1052(d).

WHEREFORE, Opposer respectfully requests that the Trademark Trial and
Appeal Board (the “Board”) sustain its opposition and:

1. Refuse registration of Applicant’s Mark in Application Serial No. 85/126,944;
and

2. Award Opposer any further relief the Board deems equitable
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Firepower Marketing, Inc.,
Opposer,
V. Opposition No. 91206930
Red Robin International Inc.,

Applicant.

CERTIFICATE OF SERVICE BY MAIL

STATE OF MINNESOTA )
) ss.
COUNTY OF HENNEPIN )

Elizabeth McDermott, of the City of Minneapolis, County of Hennepin, in the State of
Minnesota, says that on the 27th day of September, 2012, she mailed by First Class mail, a true
and correct copy of Opposer’s:

1. Amended Notice of Opposition

in the above-captioned action to the following Attorney/Correspondent of record for Applicant,
to-wit:

Kevin S. Costanza

Seed IP Law Group PLLC
Suite 5400

701 Fifth Avenue

Seattle, Washington 98104
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