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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Notice of Opposition

Notice is hereby given that the following party opposes registration of the indicated application.

Opposer Information

Name Nestle Waters North America, Inc.

Granted to Date
of previous
extension

08/01/2012

Address 900 Long Ridge Road Building 2
Stamford, CT 06902
UNITED STATES

Attorney
information

R. Charles Henn, Jr.
Kilpatrick Townsend
1100 Peachtree Street Suite 2800
Atlanta, GA 30309-4528
UNITED STATES
cjames@kilpatricktownsend.com, chenn@ktslaw.com, aljones@ktslaw.com,
tmadmin@ktslaw.com, lcrumbley@ktslaw.com, lvictor@ktslaw.com
Phone:404-815-6500

Applicant Information

Application No 85448932 Publication date 04/03/2012

Opposition Filing
Date

08/01/2012 Opposition
Period Ends

08/01/2012

Applicant Beverage Marketing USA, Inc.
60 Crossways Park Drive West
Woodbury, NY 11797
UNITED STATES

Goods/Services Affected by Opposition

Class 030. First Use: 2006/03/15 First Use In Commerce: 2006/03/15
All goods and services in the class are opposed, namely: ICED TEA-BASED BEVERAGES,
NAMELY, BEVERAGES HAVING A BLEND OF ICED TEA AND FRUIT JUICE

Grounds for Opposition

The mark is merely descriptive Trademark Act section 2(e)(1)

Genericness Trademark Act section 23

Attachments 2012-08-01 Notice of Opposition Half and Half.pdf ( 4 pages )(112690 bytes )
2012-08-01 Notice of Opposition Half and Half - Exh 1.pdf ( 2 pages )(129047
bytes )
2012-08-01 Notice of Opposition Half and Half - Exh 2p1.pdf ( 19 pages
)(1370706 bytes )
2012-08-01 Notice of Opposition Half and Half - Exh 2p2.pdf ( 10 pages



)(5633269 bytes )
2012-08-01 Notice of Opposition Half and Half - Exh 2p3.pdf ( 9 pages
)(5427902 bytes )
2012-08-01 Notice of Opposition Half and Half - Exh 2p4.pdf ( 13 pages
)(7600535 bytes )
2012-08-01 Notice of Opposition Half and Half - Exh 2p5.pdf ( 12 pages
)(9460095 bytes )

Certificate of Service

The undersigned hereby certifies that a copy of this paper has been served upon all parties, at their address
record by First Class Mail on this date.

Signature /R. Charles Henn, Jr./

Name R. Charles Henn, Jr.

Date 08/01/2012
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Nestle Waters North America, Inc.,  ) 
    ) 
Opposer,     ) 
    )  Opposition No. ____________ 

v.     ) 
    ) 

Beverage Marketing USA, Inc.,  )  Serial No. 85/448932 
    ) 
Applicant.   ) 

NOTICE OF OPPOSITION

 Opposer, Nestle Waters North America, Inc., believes that it will be harmed and damaged 

by Application Serial No. 85/448932 filed by Applicant, Beverage Marketing USA, Inc. 

(“Beverage Marketing”), and opposes the same.  The grounds for opposition are as follows: 

1. Nestle Waters North America, Inc. (“Opposer”) is a Delaware corporation with its 

principal place of business at 900 Long Ridge Road, Building 2, Stamford, Connecticut 06902.  

Nestle Waters, itself and through its affiliated and subsidiary companies such as Sweet Leaf Tea 

Company (“Sweet Leaf Tea”), is a leading producer of beverages.

2. Beverage Marketing USA, Inc. (“Applicant”) is a New York corporation with its 

principal place of business at 60 Crossways Park Drive West, Woodbury, New York 11797. 

3. On October 17, 2011, Applicant filed Application Serial No. 85/448932 (the 

“Application”) to register the term “half & half” as a mark.  The Application was published in 

the Official Gazette on Mar 14, 2012.  As published, the Application covers “iced tea-based 

beverages, namely, beverages having a blend of iced tea and fruit juice” in Class 46. 

4. Through Sweet Leaf Tea, Opposer has used the term “half & half” in a descriptive 

and/or generic manner in connection with beverages consisting of a half-and-half blend of iced 
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tea and lemonade, for many years.  An example of Opposer’s use of “half & half” on blended 

beverages packaging is attached as Exhibit 1.

5. On May 1, 2012, Opposer filed a Request for Extension of Time to Oppose the 

Application (Dkt. 7), which the Board granted until August 1, 2012 (Dkt. 8). 

6. On May 2, 2012, Opposer filed a Letter of Protest against the Application,

emphasizing the lack of distinctiveness and generic nature of the phrase “half & half” for a

beverage which contains a half-and-half mixture of iced tea and fruit juice.

7. On information and belief, widespread use exists in the industry of the phrase 

“half & half” (or “half and half”) on blended beverages.  Other companies that use “half & half” 

on blended beverages filed similar Letters of Protest, including Dr. Pepper Snapple Group, 

Conopco, Inc., and R. C. Bigelow, all stressing that “half & half” is a merely descriptive or 

generic term for the goods described in this Application. 

8. Examining Attorney Boagni cited extensive evidence of third-party use of “half & 

half” in a highly descriptive or generic fashion in the April 12, 2012 Final Office Action.  The 

Examining Attorney issued a final §2(e) refusal to register Applicant’s similar “Half & Half Iced 

Tea Lemonade” applications (Serial Nos. 85/308401 and 85/308502). The pervasive examples 

of third-party use of “half & half” apply equally to the Application here.  This extensive use 

indicates that the beverage industry and consumers use “half & half,” or its equivalent “half and 

half,” to refer to or describe a drink consisting of a half-and-half blend of iced tea and fruit juice

(often lemonade).  A true and correct copy of the Final Office Action for Application No. 

85/308401 is attached as Exhibit 2.

9. The term “half & half” is a generic term for a half and half blend of iced tea and 

fruit juice and is incapable of serving as a source identifying function.  “Half & half” for 



US2008 3715186 3   

beverages merely informs purchasers that the underlying goods are of a certain type, namely a 

beverage consisting of a half-and-half blend of two different types of beverages. The term “half 

& half” is not a protectable mark, but rather an unprotectable generic name for the goods 

described in the Application.  As such, the term “half & half” is ineligible for registration as a 

mark.

10. In the alternative, the term “half & half” is a merely descriptive term for a blend 

of iced tea and fruit juice.  The proposed mark lacks acquired distinctiveness and therefore is 

ineligible for registration as a mark.

11. On information and belief, the mark appears to have been approved for 

publication on the Principal Register under §2(f) based solely on Applicant’s statement that the 

mark enjoyed “substantially exclusive and continuous use in commerce for at least the five years 

immediately before the date of this statement.” However, Applicant has not enjoyed 

“substantially exclusive” use in commerce, and numerous third parties have used the term “half 

& half” to merely describe a half-and-half beverage.

12. Opposer will be damaged by registration of the term “half & half” by Applicant 

because it would jeopardize Opposer’s continued use of the term “half & half” in connection 

with its half-and-half blend of iced tea and fruit juice. 

13. The filing fee in the amount of $300.00 is enclosed.  The Commissioner is 

authorized to debit the deposit account of Kilpatrick Townsend LLP (deposit account No. 20-

1430) for any deficiency in the required fee.

Opposer requests that the Board refuse registration of the term underlying Application 

Serial No. 85/448932 and that this Opposition be sustained in favor of Opposer. 
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Respectfully submitted,

R. Charles Henn Jr.
Christine P. James
KILPATRICK TOWNSEND & STOCKTON LLP
Suite 2800 
1100 Peachtree Street
Atlanta, GA  30309-4530 
(404) 815-6500 

Lindsay A. Victor 
KILPATRICK TOWNSEND & STOCKTON LLP
Suite 900 
607 14th Street, NW 
Washington , DC 20005-2018 
(202) 508-5860 
Attorneys for Opposer 
Nestle Waters North America, Inc.

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing NOTICE OF OPPOSITION 
was served on counsel for Applicant on August 1, 2012, via first class mail to:

Lisa B. Lane
Fox Rothschild LLP 
P.O. Box 5231 
Princeton, NJ 08543-5231 

Louie Crumbley, Paralegal
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EXHIBIT 1 
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EXHIBIT 2 






























































































































