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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

____________________ - S ¢
THE PEP BOYS MANNY, MOE & JACK
OF CALIFORNIA,
Opposer,
2 ; OPPOSITION NO. 91204213
KENT G. ANDERSON, ;
Applicant :
____________________ - S '

RENEWED MOTION FOR SANCTIONSAND FOR
SUSPENSION PENDING DETERMINATION OF THISMOTION

By Order dated February 3, 2014, the Board denied the Motion of Opposer, The Pep
Boys Manny, Moe & Jack of California (“Pep Boys”), for sanctions in the form of default
judgment, for Applicant’s failure to serve its Initial Disclosures. However, the Board ordered
Applicant to serve amended Initial Disclosures within twenty (20) days — i.e. on or before
February 23, 2014. The Board’s Order (p. 7) set forth specific information to be provided by

Applicant, in a specific format (“in the following format” — emphasis in original), and ordered

Applicant to “confirm in writing” (emphasis in original) certain additional information. The

Board’s Order further stated (p. 8): “failure to comply with this Board discovery order may result
in entry of sanction in the form of default judgment.” As confirmed by the signature below of
Opposer’s counsel of record herein, as of this date (March 14, 2014), no amended Disclosures,
written confirmation, or any other information or materials have been received from Applicant or
anyone on his behalf, by Opposer. Accordingly, Pep Boys hereby renews its motion for

sanctions, in the form of an Order entering default judgment against Applicant.



SANCTIONS, IN THE FORM OF DEFAULT JUDGMENT, ARE WARRANTED

Applicant has not even attempted to comply with the Board’s February 3, 2014 Order.
This is not the first, or even the second or third, time Applicant failed to comply with a Board
order, on threat of sanctions in the form of default. “In fact, [Applicant] has unfortunately
continued what is by now a longstanding pattern of dilatory behavior, cavalier disregard for the
time and resources of the Board and opposing counsel, and flouting of Board rules. Both the
Board and [Opposer] have bent over backwards to provide respondent with multiple
opportunities to comply with the applicable rules and requirements.” Patagonia, Inc. v. Joseph
Azzolini, 109 USPQ2d 1859, 1862 (TTAB 2014).

In its February 3, 2014 Order, the Board stated (p.4) that entry of judgment is justified
where no less drastic remedy would be effective and there is a strong showing of willful evasion.
It respectfully is submitted that both elements are present here. Applicant repeatedly has been
warned that his non-compliance could result in sanctions, and yet every time, Applicant
essentially ignores that warning, and ignores the Board’s order. It is evident that further warnings
and chances will not bring about a change in Applicant’s behavior in these proceedings; any
sanction short of judgment would be futile, and it is submitted, unfair to Opposer, who should
not have to keep making motions to get simple compliance, not only with clear cut rules of
procedure, but, clear, direct, spoon-fed instructions of the Board. See Patagonia, supra; Benedict
v. Super Bakery Inc., 665 F.3d 1263, 101 USPQ2d 1089 (Fed. Cir. 2011); MySpace Inc. v.
Mitchell, 91 USPQ2d 1060 (TTAB 2009); MHW Ltd. v. Simex, Aussenhandelsgesellschaft
Savelsberg KG, 59 USPQ2d 1477 (TTAB 2000); Baron Philippe de Rothschild SA. v. Syl-Rite

Optical Mfg. Co., 55 USPQ2d 1848 (TTAB 2000).
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Again, it is recognized that Applicant is appearing pro se, but he has made this choice
and at this juncture, he must be held accountable — as Opposer pointed out in its initial Motion
for Sanctions, even a non pro se party would be held accountable for the procedural acts and
omissions of his lega representative. See Patagonia, 109 USPQ2d at 1862 (“Pro se or not,
respondent, as he has been repeatedly warned, bears responsibility for following the rules and
Board requirements, including the schedule set by the Board. The Board has patiently informed
respondent of his obligations many times, but our patience is now exhausted.”)

CONCLUSION

For al of the foregoing reasons, Opposer respectfully submits that its Motion for
sanctions should be granted, and default judgment sustaining the present opposition, entered.
Further, as Opposer still does not have Applicant’s Initial Disclosures and the information to
which the Board, in its February 3, 2014 Order, determined Pep Boys is entitled prior to trial,
Opposer respectfully submits that proceedings herein should be suspended, pending a
determination on the present Motion.

Respectfully submitted,
THE PEP BOYSMANNY, MOE & JACK OF CALIFORNIA

Date: March 14, 2014 By: /Marsha G. Gentner/
Marsha G. Gentner
Dykema Gossett PLLC
Franklin Square, Third Floor West
1300 | Street, N.W.
Washington, D.C. 20005
[mgentner @dykema.com|

Attorneys for Opposer
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CERTIFICATE OF SERVICE

| hereby certify that on this 14th day of March, 2014, a true copy of the foregoing Renewed
Motion for Sanctions and for Suspension Pending Determination of this Motion was served by
first-class mail, postage prepaid, upon Applicant at the following correspondent name and

address of record herein:
Kent G. Anderson

925 N. Griffin
Bismarck, North Dakota 58501

/Marsha G. Gentner/




