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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Action Products, Inc., )
)
)
Opposer, )
)
V. ) Opposition No. 91203260
‘ )
Serta, Inc. )
)
Applicant. )
)

MOTION FOR EXTENSION OF DATES

~ Opposer, Action Products, Inc., hereby moves the Board to extend for good cause (1) the

deadline for Opposer to supplement its discovery responses in accordance with the Board’s
January 21, 2014 Order and (2) the pretrial and testimony-related dates established by the
Board’s January 21 Order.

Discussion

Opposer has never received the Board’s January 21, 2014 Decision rendered in the
response to Applicant’s Motion to Compel. As attested to by the undersigned counsel for
Opposer, énd the individual responsible for the processing of incoming mail and related
docketing (See Vande Sande and Nappi Declarations submitted herewith) the Board’s Decision
has not been received either electronically or by post. The issuance of the January 21 Decision
was not learned of until a periodically conducted review of the TTAB website of proceedings in
which the undersigned is involved was conducted on February 13, 2014. (Vande Sande

Declaration  2).




The Board’s Decision established a 30-day perioci from the “Mailing Date” of the
Decision for Opposer td search its records, covering several decades, for documents relating to
its offering of many items of goods, to then supplement various interrogatory answers and
responses to production requests and, finally, to produce any additional documents that might
have been located and ordered for production by the Board. The 30-day period for the
completion of these tasks, unbeknownst to Opposer, began to run with the issuance of the
Board’s Decision on January 21 and would thus expire on February 20, 2014.

Given the closure of businesses as a result of the significant snowstorm of February 13,
the ensuing weekend, and the holiday of February 17, is it believed appropriate that the 30-day
period afforded Opposer in which to supplement its discovery responses should open on
February 18 and extend for the contemplated 30 days to March 19, 2014.

In order to provide for the same intervals in dates as contemplated in the Scheduling
Order portion of the Board’s January 21 Decision, Opposer also asks the Board to extend by the
same intervals (approximately 3 weeks) those dates in order to preserve the time lapse between
Opposer’s supplementation and the dates set forward in the Order requiring such. So reset, the
dates would be as follows:

3/19/14- Opposer’s supplementation of discovery responses per the Board’s decision on
Applicant’s motion to compel. (Moved from 2/20).

4/2/14-Opposer’s Pretrial Disclosures due. (Moved from 3/5).
5/14/14- Opposer’s Testimony period closes. (Moved from 4/19).
5/28/14- Applicant’s Pretrial Disclosures due. (Moved from 5/4).
7/9/14- Applicant’s Trial period ends. (Moved from 6/18).
7/24/14- Opposer’s Rebuttal Disclosures due. (Moved from 7/3).

8/23/14- Opposer’s Rebuttal period closes. (Moved from 8/2).




Submitted herewith as Exhibits 1 and 2 to the undersigned’s Declaration are a February
14, 2014 request to Applicant’s counsel, requesting that it consent to this extension, and
Applicant’s reply summarily refusing to cooperate.

In conclusion, the Board’s January 21 Decision has never been received by Opposer’s
counsel, as sworn to by the undersigned and the individual receiving incoming mail and
performing related docketing. The issuance of the Board’s Decision was discovered only

‘through the periodic diligent review of Board proceedings by Opposer’s counsel. Obviously, it
is impossible for Opposer to comport with the Board’s decision given the four working days
between discovery of that decision and the expiration of the time allotted by the decision.
Opposer seeks merely the grant of the 30 days contemplated by the Board in order to comply
with the Board’s decision and the concomitant extension of subsequent testimony period-related
dates at the same intervals as contemplated by the Board’s January 21 decision.

Respectfully submitted,
Hall & Vande Sande, LLC

Date: ’8/5/// hd %)///K %

Thomas /' Vande Sande
Attorneys for Opposer
10220 River Road, Suite 200
Potomac, Maryland 20854
(301) 983-2500




CERTIFICATE OF SERVICE

The undersigned, Thomas J. Vande Sande, attorney for Opposer hereby certifies that one ey
copy of the foregoing “MOTION FOR EXTENSION OF DATES” and supporting Declarations and
attached exhibits were this day served on Applicant by mailing same, via first class mail, to:

Nicole A. Bashor, Esquire
Quarles & Brady LLP

300 North LaSalle Street, Suite 4000
Chicago, Illinois 60654

Date: = /7//7/ /////)77%/ %(Z@j

Thomas J. Vj}fdeISande

HALL & VANDE SANDE, LLC
Attorneys for Opposer

10220 River Road, Suite 200
Potomac, Maryland 20854

(301) 983-2500




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL, BOARD

Action Products, Inc., )
)
)
Opposer, )
)
V. ) Opposition No. 91203260
)
Serta, Inc. )
)
Applicant. )
)
DECLARATION OF THOMAS J. VANDE SANDE, ESQUIRE
L. The undersigned is counsel for Action Products, Inc. in the above-captioned case.

[n that capacity I receive e-mails directed to me, including those at times forwarded to me by the
U.S. Patent and Trademark Office. I also receive, subsequent to initial processing by my
assistant, Denise R. Nappi, date-stamped copies of all correspondence and communications
which arrive to our offices via U.S. Mail and courier.

2. I'have not received as of today’s date the Board’s J anuary 21 decision entered in
connection with this case. Ilearned of the issuance of this decision only in connection with my
periodic review of the TTAB website, on the morning of February 13, 2014, in connection with
all cases in which I am counsel of record.

3. The e-mail correspondence attached hereto as Exhibits 1 and 2 are true arid
accurate copies of the undersigned’s correspondence to Applicant’s counsel sent on the morning

of February 14, 2014 and the reply received from Applicant’s counsel subsequently thereto.




4, This Declaration is made with knowledge that willful false statements and the like

so made are punishable by fine or imprisonment, or both, under 18 U.S.C. § 1001.

Date: of//7/ 7 _//Zﬁ ///{[ %

Thomas J,Vande Sande
Hall & Vande Sande, LI.C
Attorneys for Opposer
10220 River Road, Suite 200
Potomac, Maryland 20854
(301) 983-2500




Exhibit 1




Thomas Vande Sande

From: Thomas Vande Sande

Sent: Friday, February 14, 2014 10:59 AM

To: Bashor, Nicole A. (Nicole.Bashor@quarles.com)
Cc Denise Nappi

Subject: MOTION TO COMPEL AND DATES
Importance: High

Nicole,

| trust that all is well with you during this rather difficult winter.

Yesterday, in conducting a periodic online check of the TTAB status of cases | am involved in, |
saw, very, very much to my surprise, that the Board rendered, with a mailing date of January
21, a decision on Applicant’s Motion to Compel. Were you aware of this development? | have
received nothing from the Board, neither electronically nor by post.

As you will see, or have seen if you were provided with a copy of the Board’s decision, is that
Opposer was afforded a 30 day period, to be calculated from the January 21 “mailing date” of
the decision to supplement certain of our discovery responses. Most of that 30 day period (to
February 20) has now passed and virtually all of it will have passed by the time people return
to work after the upcoming holiday on Monday. As you may know, we (and our client) are also
currently digging out of a rather major snowstorm.

| am looking to move the Board to provide us with the full 30 day period to supplement our
responses that we would have been afforded if we had been provided with the decision.
Consequently, | am looking to establish a date of March 19 as the deadline for our
supplementation. Obviously, if we are able to locate, assemble and produce our
supplementation prior to March 19, we will.

| am also looking to have the scheduling order that accompanies the Board’s decision
amended. More specifically, | am looking to ask that each of the dates set forth in the
scheduling order be pushed back to allow for the same lapse between the originally scheduled
dates and the March 19 date for our supplementation per the motion to compel decision.

Thus, the dates | am proposing are as follows:

3/19/14- Opposer’s supplementation of discovery responses per the Board’s decision on
Applicant’s motion to compel. (Moved
2/20).



4/2/14- Opposer’s Pretrial Disclosures due. (Moved from 3/5).
5/14/14- Opposer’s Testimony period closes. (Moved from 4/19).
5/28/14- Applicant’s Pretrial Disclosures due. (Moved from 5/4).
7/9/14- Applicant’s Trial period ends. (Moved from 6/18).
7/24/14- Opposer’s Rebuttal Disclosures due. (Moved from 7/3).
8/23/14- Opposer’s Rebuttal period closes. (Moved from 8/2).

Please let me know if [ may state to the Board that you have consented to this schedule.

Best regards,
Tom Vande Sande







Thomas Vande Sande

From: Bashor, Nicole A. (CHI x6104) <Nicole.Bashor@quarles.com>

Sent: Friday, February 14, 2014 12:41 PM

To: Thomas Vande Sande

Cc Denise Nappi

Subject: RE: MOTION TO COMPEL AND DATES [QBLLP-ACTIVE.FID37151843]
Tom,

We did receive the Board's Order on January 21, 2014. Since you seem to have received all of the Board's
correspondence up until this point, it is strange that you did not receive it in this case. We are not willing to push the
dates any further, and therefore do not consent to the proposed revised schedule.

Regards,

Nicole

Nicole A. Bashor

Quarles & Brady LLP

300 North LaSalle Street

Suite 4000

Chicago, illinois 60654
hitp://www.quarles.com/nicole bashor/
P: (312) 715-5104

F: (312) 632-1909
Nicole.Bashor@guarles.com

From: Thomas Vande Sande [mailto:tv@hvslic.com]
Sent: Friday, February 14, 2014 9:57 AM

To: Bashor, Nicole A, (CHI x6104)

Cc: Denise Nappi

Subject: MOTION TO COMPEL AND DATES
Importance: High

Nicole,
| trust that all is well with you during this rather difficult winter.

Yesterday, in conducting a periodic online check of the TTAB status of cases | am involved in, |
saw, very, very much to my surprise, that the Board rendered, with a mailing date of January
21, a decision on Applicant’s Motion to Compel. Were you aware of this development? | have
received nothing from the Board, neither electronically nor by post.

As you will see, or have seen if you were provided with a copy of the Board’s decision, is that
Opposer was afforded a 30 day period, to be calculated from the January 21 “mailing date” of
the decision to supplement certain of our discovery responses. Most of that 30 day period (to

1



February 20) has now passed and virtually all of it will have passed by the time people return
to work after the upcoming holiday on Monday. As you may know, we (and our client) are also
currently digging out of a rather major snowstorm.

I am looking to move the Board to provide us with the full 30 day period to supplement our
responses that we would have been afforded if we had been provided with the decision.
Consequently, | am looking to establish a date of March 19 as the deadline for our
supplementation. Obviously, if we are able to locate, assemble and produce our
supplementation prior to March 19, we will.

| am also looking to have the scheduling order that accompanies the Board’s decision
amended. More specifically, | am looking to ask that each of the dates set forth in the
scheduling order be pushed back to allow for the same lapse between the originally scheduled
dates and the March 19 date for our supplementation per the motion to compel decision.

Thus, the dates | am proposing are as follows:

3/19/14- Opposer’s supplementation of discovery responses per the Board’s decision on
Applicant’s motion to compel. (Moved
2/20).
4/2/14- Opposer’s Pretrial Disclosures due. (Moved from 3/5).
5/14/14- Opposer’s Testimony period closes. (Moved from 4/19).
5/28/14- Applicant’s Pretrial Disclosures due. (Moved from 5/4).
7/9/14- Applicant’s Trial period ends. (Moved from 6/18).
7/24/14- Opposer’s Rebuttal Disclosures due. (Moved from 7/3).
8/23/14- Opposer’s Rebuttal period closes. (Moved from 8/2).

Please let me know if | may state to the Board that you have consented to this schedule.

Best regards,
Tom Vande Sande

CONFIDENTIALITY NOTICE: This electronic mail transmission and any attachments are confidential and
may be privileged. They should be read or retained only by the intended recipient. If you have received this
transmission in error, please notify the sender immediately and delete the transmission from your system. In
addition, in order to comply with Treasury Circular 230, we are required to inform you that unless we have
specifically stated to the contrary in writing, any advice we provide in this email or any attachment concerning
federal tax issues or submissions is not intended or written to be used, and cannot be used, to avoid federal tax

penalties.



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Action Products, Inc., )
)

)

Opposer, )

)

V. ) Opposition No. 91203260

)

Serta, Inc. )
)

Applicant. )

)

DECLARATION OF DENISE R. NAPPI

I. The undersigned, Denise R. Nappi, hereby attests to the following facts. I am,
and have been since the firm’s inception, responsible for the review of incoming correspondence
and documentation arriving at our offices from the USPTO, the U.S. Postal Service, various
commercial couriers, and e-mail correspondence directed to my e-mail address and the firm’s
“info” e-mail address.

2. [ have never seen nor received, nor am I aware of Mr. Vande Sande having seen
or received, the Board’s Decision of January 21 entered in connection with this case until Mr.
Vande Sande’s discovery of same on February 13, 2014.

3. This Declaration is made with knowledge that willful false statements and the like

so made are punishable by fine or imprisonment, or both, under 18 U.S.C. § 1001.

Date: O?, % 7/@/ 4 /Q W%

“Denise R. Nappi
Hall & Vande Sande, LLC
10220 River Road, Suite 200
Potomac, Maryland 20854
(301) 983-2500




