Trademark Trial and Appeal Board Electronic Filing System. http://estta.uspto.gov

ESTTA Tracking number: ESTTA449416
Filing date: 01/04/2012

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Notice of Opposition

Notice is hereby given that the following party opposes registration of the indicated application.

Opposer Information

Name KC Brang's Food & Beverage Company LLC
Entity Limited Liability Company Citizenship Connecticut
Address 15 Nobel Hill Road
Oakdale, CT 06370
UNITED STATES
Attorney Arthur G. Schaier
information Carmody & Torrance LLP

50 Leavenworth Street P.O. Box 1110

Waterbury, CT 06721-1110

UNITED STATES

aschaier@carmodylaw.com, jhorvack@carmodylaw.com,
Ifreed@carmodylaw.com Phone:(203) 575-2629

Applicant Information

Application No 85331226 Publication date 12/06/2011
Opposition Filing 01/04/2012 Opposition 01/05/2012
Date Period Ends

Applicant

Casella Wines Pty Limited
1471 Wakley Road
Yenda, NSW2681
AUSTRALIA

Goods/Services Affected by Opposition

Class 033.

All goods and services in the class are opposed, namely: Wines

Grounds for Opposition

Proceedings

Other Applicant's mark is barred from registration
under the Lanham Act Section 2(e); Applicant's
mark is barred from registration as being directed
to a basic symbol

Related Opposition No. 91203236

Attachments

85331226 20120104163847.pdf ( 6 pages )(215827 bytes)

The undersigned hereby certifies that a copy of this paper has been served upon all parties, at their address

Certificate of Service



http://estta.uspto.gov

record by First Class Mail on this date.

Signature /Arthur G. Schaier/
Name Arthur G. Schaier
Date 01/04/2012




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

KC Brang’s Food & Beverage Company LLC
a Connecticut Limited Liability Company
Serial No.: 85/331,226

Opposer,

Casella Wines Pty Ltd.
an Australian corporation,

)
)
)
)
) Opposition No.:
)
)
)
Applicant. )
)

TRANSMITTAL

Trademark Trial and Appeal Board
Honorable Commissioner For Trademarks
P.O. Box 1451

Alexandria, Virginia 22313-1451

Pursuant to the Federal Rules of Civil Procedure and 37 C.F.R. § 2.101 Applicant
respectfully requests the Board to accept the enclosed Notice of Opposition against the
mark [ ].

We respectfully request that the above-entitled Notice of Opposition be instituted
and that in due course, notification be sent regarding answer dates and testimony periods.
Please charge Deposit Account No. 50-0447 for fees that are due in connection with this
Notice of Opposition.

Date: January éf, 2012 Respectfully submitted,

By:
John R. Horvack, Jr., Esq.

Arthur G. Schaier, Esq.

CARMODY & TORRANCE LLP

50 Leavenworth Street, P.O. Box 1110
Waterbury, CT 06721-1110

Telephone:  (203) 575-2629
Facsimile: (203) 575-2600
Attorneys for Opposer,

KC Brang’s Food & Beverage Company
LLC




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In re Application Serial No.: 85/331,226

Filed: May 26, 2011

Published: December 6, 2011
Applicant: Casella Wines Pty Limited
Mark: []

Goods: Wines

International Class: 33

==X
KC Brang’s Food & Beverage Company LLC
a Connecticut Limited Liability Company

Opposer,
\2

Casella Wines Pty Ltd,
an Australian corporation,

Applicant.

X

BOX TTAB
Hon. Commissioner for Trademarks
P.O. Box 1451
Arlington, VA 22313-1451

NOTICE OF OPPOSITION

Opposer, KC Brang’s Food & Beverage Company LLC, a Connecticut LLC
located at 15 Nobel Hill Road, Oakdale, CT 06370, believes that it would be damaged by
the registration of the mark shown in Application Serial No. 85/331,226, and hereby
opposes the same under the provision of 15 U.S.C. § 1063 of the Trademark Act of July

5, 1946, as amended.

{W2045250}

Serial No. 85/331,226

Opposition No.



As grounds of opposition, it is alleged that:

BACKGROUND
1. Opposer is a manufacturer and distributor of spirit and spirit based products.
2. Opposer owns and maintains a website (lttp:/kra-ze.com) on which Opposer

advertises its line of spirit and spirit based products.

3. Opposer uses the phonetic spelling of the word “CRAZY.”  Phonetic
transcriptions are enclosed in square brackets "[ ]". Opposer, has used the phonetic
transcription of the word “CRAZY” (i.e. “[Kra-z€]”) in connection with its spirit and
spirit based products since prior to May 26, 2011, the filing date of Application Serial
No. 85/331,226.

4, Since prior to May 26, 2011, Opposer has used an opening bracket (i.e. “[*) and a
closing bracket (i.e. “]”) in connection with Opposer’s spirit and spirit based products,

such as on its website.

5. Prior to May 26, 2011, Opposer has used the phonetic spelling of “CRAZY” (i.e.
“[Kra-z&]”) in connection with its spirit and spirit based products, examples of which are,
but not limited to (i) “ARE YOU WORTHY OF GETTING [Kra-z&]?” and (i) “Get
Ready to go [Kra-z&]”.

6. In addition and prior to May 26, 2011, for example, Opposer has used an opening
bracket (i.e. “[) and a closing bracket (i.e. “]”) in connection with its descriptive usage to
direct consumers about its website, such as in (i) “[RETURN TO TOP]” and (ii)
[HOME]}.”

{W2045250} )



7. On May 26, 2011, Applicant filed Application Serial No. 85/331,226 (the “’226
Application”) for “wines.” The ‘226 Application was published for opposition on
December 6, 2011.

8 Applicant’s basis for filing is “intent to use” (i.e. § 1(b)).

9. Opposer’s descriptive use of an opening bracket (“[“) and a closing bracket (“]”),

including but not limited to as in the uses above, predates Applicant’s filing date.

APPLICANT’S MARK IS BARRED FROM REGISTRATION
UNDER THE LANHAM ACT, § 2(¢e)

10. Opposer repeats and realleges the allegations contained in paragraphs 1-9 above,

as if fully set forth herein.

11. Opposer, since prior to May 26, 2011, has been involved in the manufacture and
sale of spirit and spirit based products, and which Opposer has a valid and legal right to

advertise and market by use of an opening bracket (“[*) and a closing bracket (“]”).

12. Opposer, since prior to May 26, 2011, has been using the phonetic spelling of the
word “CRAZY” and has a valid and legal right to do so using an opening bracket (“[*)

and a closing bracket (“]”).

13. Opposer has an equal right to use an opening bracket (“[*) and a closing bracket
(“]”) in connection with the phonetic spelling of the word “CRAZY,” as well as in other
descriptive contexts, such as but not limited to usage on its Internet website to direct

consumers how to navigate about (e.g. “[RETURN TO TOP]” and/or “[HOME]”).
14, Opposer is likely to be damaged by registration of Applicant’s mark “[ ]” in that

the prima facie effect of such registration will tend to impair Opposer’s right to fair and

descriptive use of an opening bracket (“[“) and a closing bracket (]”).
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15. Applicant is not entitled to federal registration of its alleged mark in that
Applicant is not entitled to exclusive usage of brackets (i.e. “[ ]”) in commerce on the
goods in the ‘226 Application, and further, that Applicant’s alleged mark does not
function to identify Applicant’s goods and distinguish them from those offered by others.

APPLICANT’S MARK IS BARRED FROM REGISTRATION AS
BEING DIRECTED TO A BASIC SYMBOL

16. Opposer repeats and realleges the allegations contained in paragraphs 1-15 above,

as if fully set forth herein.

17.  An opening bracket (“[*) and a closing bracket (“]”) are common basic symbols
and are not protectable as inherently distinctive because to protect them as a trademark
would be to deprive competitors of ordinary, descriptive and/or fundamental

communicative devices essential to the dissemination of information to consumers.

WHEREFORE, Opposer prays that this Opposition be sustained and that
Application Serial No. 85/331,226 be rejected and that no registration be issued thereon.

Date: January ﬂ, 2012 Respegtfully suimt'tted,
By: '

John R. Horvack, Jr., Esq.

Arthur G. Schaier, Esq.

CARMODY & TORRANCE LLP

50 Leavenworth Street, P.O. Box 1110
Waterbury, CT 06721-1110
Telephone:  (203) 575-2629
Facsimile: (203) 575-2600

Attorneys for Opposer,
KC Brang’s Food & Beverage Company
LLC
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CERTIFICATE OF ELECTRONIC FILING

I, Arthur G. Schaier, hereby certify that this correspondence is addressed to the
Trademark Trial and Appeal Board, Honorable Commissioner For Trademarks, P.O. Box
1451, Alexandria, Virginia 22313-1451, and is being deposited via the Electronic System
for Trademark Trials and Appeals (ESTTA) on January 4, 2012.

QJJA D\ALQ‘—\—\ Dated: January 4, 2012

Arthur G. Schaier

CERTIFICATE OF SERVICE

I, Arthur G. Schaier, hereby certify that on this January 4, 2012, I have mailed,
via First Class Mail, a copy of this Notice of Opposition to the following:

Alfred W. Zaher

BLANK ROME LLP

1 LOGAN SQFL 8
PHILADELPHIA, PA 19103-6998

and
Sean W. Dwyer
BLANK ROME LLP

1 LOGAN SQFL 8
PHILADELPHIA, PA 19103-6998

OJ.LN MW ~~  Dated: January 4, 2012

Arthur G. Schaier
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