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TN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of:

Application Serial No.: 85/317,397

For the mark: TRIA & design

Published in the Official Gazette on September 27, 2011

TRIA BEAUTY, INC. ) OPPOSITION NO. 91202720
)
Opposer, ) APPLICANT’S ANSWER
) TO OPPOSITION
V. )
)
R.W. SMITH & CO., )
)
Applicant. )
)

Applicant, R.W. SMITH & CO., is the owner of United States Application Serial No.
85/317,397 to register the mark TRIA & design for: “Flatware, namely, forks, knives, and
spoons™in International Class 008, and “Beverage glassware; Dinnerware, namely, plates,
dishes, bowls, saucers, cups, mugs, creamers and butter dishes; Servingware for serving food
and drinks” in International Class 021. Applicant answers the Opposer’s opposition as follows:

SPECIFIC DENIAL

Applicant lacks sufficient information to admit all the allegations in Opposer’s opening
paragraph, and on that basis, those allegations are denied. Furthermore:

1. Applicant admits the truth of the allegations contained in Paragraph 1 of the Notice of

Opposition.
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Applicant admits the truth of the allegations contained in Paragraph 1 of the Notice of
Opposition.

Applicant denies knowledge and information sufficient to form a belief as to the truth and
falsity of the allegations in Paragraph 3, and subparagraphs (a) through (e) of the Notice
of Opposition, and therefore denies those allegations.

Applicant denies knowledge and information sufficient to form a belief as to the truth and
falsity of the allegations in Paragraph 4 of the Notice of Opposition, and therefore denies
those allegations.

Applicant denies knowledge and information sufficient to form a belief as to the truth and
falsity of the allegations in Paragraph 5 of the Notice of Opposition, and therefore denies
those allegations.

Applicant denies knowledge and information sufficient to form a belief as to the truth and
falsity of the allegations in Paragraph 6 of the Notice of Opposition, and therefore denies
those allegations.

Applicant denies knowledge and information sufficient to form a belief as to the truth and
falsity of the allegations in Paragraph 7 of the Notice of Opposition, and therefore denies
those allegations.

Applicant denies knowledge and information sufficient to form a belief as to the truth and
falsity of the allegations in Paragraph 8 of the Notice of Opposition, and therefore denies

those allegations.
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Applicant denies knowledge and information sufficient to form a belief as to the truth and
falsity of the allegations in Paragraph 9 of the Notice of Opposition, and therefore denies
same.
Applicant denies knowledge and information sufficient to form a belief as to the truth and
falsity of the allegations in Paragraph 10 of the Notice of Opposition, and therefore denies
those allegations.
Applicant denies the allegations contained in Paragraph 11 of the Notice of Opposition.
Applicant denies the allegations contained in Paragraph 12 of the Notice of Opposition.
Applicant denies the allegations contained in Paragraph 13 of the Notice of Opposition.
Applicant denies the allegations contained in Paragraph 14 of the Notice of Opposition.
Applicant denies the allegations contained in Paragraph 15 of the Notice of Opposition.
Applicant denies the allegations contained in Paragraph 16 of the Notice of Opposition.
FIRST AFFIRMATIVE DEFENSE
The notice of opposition fails to state a claim upon which relief can be granted.
SECOND AFFIRMATIVE DEFENSE
Opposer does not have the exclusive right to use the word TRIA to the exclusion of
anyone else, especially where the goods on which the parties use or intend to use the mark
are completely unrelated.
THIRD AFFIRMATIVE DEFENSE
Applicant’s use of the mark TRIA & design for: “Flatware, namely, forks, knives, and
spoons”in International Class 008, and “Beverage glassware, Dinnerware, namely,

plates, dishes, bowls, saucers, cups, mugs, creamers and butter dishes; Servingware for



R
2

i

i

i

i

i

serving food and drinks” in International Class 021, is not likely to cause confusion with
opposer’s TRIA and TRIA BEAUTY marks as described in its opposition.
FOURTH AFFIRMATIVE DEFENSE

There is no likelihood of confusion as to the parties’ use of their respective marks
because of their distinctly different, non-overlapping fields and divergent channels of
trade.

FIFTH AFFIRMATIVE DEFENSE
Applicant alleges on information and belief that Opposer’s described marks are
unenforceable and/or improperly registered, including without limitation portions of the
marks which are generic and/or have been disclaimed by Opposer.

SIXTH AFFIRMATIVE DEFENSE
Applicant alleged on information and belief that: Opposer never acquired ownership of
their alleged marks based on actual use; Opposer never aftixed the trademark to the
products and used it in commerce; any alleged use by opposer was not bona fide use or
sale of the products; any alleged use or sale was not in the ordinary course of trade; any
alleged bona fide sale of the products with the marks by Opposer was not followed by

continuous use; and Opposer abandoned any alleged use of their marks.



PRAYER FOR RELIEF
WHEREFORE, applicant prays that the Notice of Opposition be dismissed in its entirety,
that registration be issued to applicant on its Application Serial No. 85/317,397 and/or that the
Board grant to applicant such other and/or further relief as the Board may deem just and proper.

{
Dated: December ,ZL 2011 CHARNIASSON,*’ BUCHACA &/ LEACH, LLP

it

By: /1'1/:&f7%
Rob G. Leach
Denise E. Jones
Attorneys for Applicant
2635 Camino Del Rio South, Suite 162
San Diego, CA 92108
(619)294-2922

CERTIFICATE OF SERVICE
It is hereby certified that the foregoing Answer and Affirmative Defenses to Notice of
Opposition has been served by sending a true and accurate copy thereof by first class mail,
postage prepaid, to opposer’s attorneys: Truman H. Fentgp, King & Spalding LLP, 401 Congress

Avenue, Suite 3200, Austin, Texas 78701, Telephone (512) 457-2031, Emai}:

tlenton@sklaw.com.

Executed this ZL day of December 2011 }ﬁ/lflrtf//f

RLob G. Leach/Denige E. Jones



