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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

GET ON THE WEB LIMITED, )
)
Opposer, )
)
V. )
) Opposition No. 91202197
CENTER FOR PHARMACEUTICAL ) Application Serial No. 85/305,668
TECHNOLOGIES INC., )
) MOTION TO DISMISS FOR
) FAILURE TO STATE A CLAIM,
Applicant ) AND SUPPORTING BRIEF
)

) F.R.C.P. 12(b)(6) and TBMP § 503

N N N

APPLICANT’S MOTION TO DISMISS FOR FAILURE
TO STATE A CLAIM UNDER FRCP §12(b)(6); MEMORANDUM OF POINTS AND
AUTHORITIES AND SUPPORTING BREIF

Applicant, Center for Pharmaceutical Technologies Inc. (hereafter “Applicant”) files this
Motion to Dismiss under FRCP §12(b)(6) because Opposer, Get On The Web Limited (hereafter
“Opposer”) has failed to state a claim upon which relief can be granted. Further, Opposer failed
to serve the proper notice on Applicant as is mandated by the Federal Rules of Civil Procedure
and the rules governing TTAB proceedings.

I. Introduction

Opposer filed a Notice of Opposition to Application Serial No. 85/305,668; however,

Opposer failed to state a claim upon which relief can be granted.



II. Statement of Facts

Applicant filed a trademark application for the mark CF P T . C O M CENTER FOR
PHARMACEUTICAL TECHNOLOGIES and Design (“Applicant’s Mark™) on April 27, 2011
in connection with “Arranging and conducting business conferences.” Applicant’s Mark was
published for opposition on October 4, 2011. On October 6, 2011, Get On The Web Limited
(“Opposer”) filed a Notice of Opposition against the Applicant’s Mark. Based on the documents
submitted by the Opposer, there is no record that the Opposer served the Applicant the Notice of
Opposition in accordance with the rules governing service of process of a Notice of Opposition.

III. Arguments

A. Opposer cannot prevail on its Notice of Opposition because Opposer fails to state
a claim to which relief can be granted.

Trademark Act, 15 U.S.C. §1052, states that “No trademark by which the goods of the
applicant may be distinguished from the goods of others shall be refused registration on the
principal register on account of its nature unless it— (d) Consists of or comprises a mark which
so resembles a mark registered in the Patent and Trademark Office, or a mark or trade name

previously used in the United States by another and not abandoned, as to be likely, when used on

or in connection with the goods of the applicant, to cause confusion, or to cause mistake, or to
deceive.” [emphasis added]

Based on the Notice of Opposition filed by Opposer against the Applicant’s Mark,
Opposer cited as grounds for the Opposition the fact that “the trademark applied for incorporates
the exact copy of our internet domain name ‘CFPT.COM’, registered by us over 11 years ago —
on 5 April 2000. This dilutes our rights and gives a false suggestion of a connection between the
applicant with our company and our domain name.” Absent from the Opposer’s grounds for

Opposition is any allegation that the Applicant’s Mark consists or comprises of a mark which so



resembles a mark registered in the Patent and Trademark Office, or a mark or trade name

previously used in the United States by the Opposer that is not abandoned, as to be likely, when

used on or in connection with the goods of the Applicant, to cause confusion, or to cause
mistake, create a false suggestion of connection with a trademark owned or used by the Opposer,
or to deceive the public as to the source of the goods and/or services of the Applicant.

The only apparent basis for the present Opposition is an allegation that the Applicant’s
Mark incorporates an exact copy of the Opposer’s domain name within the Applicant’s Mark
(i.e. “CFPT.COM”). Opposer further states in the Notice of Opposition that Opposer would have
no objection to the Applicant “registering the term ‘CFPT’ on its own or ‘CFPT — CENTER
FOR PHARMACEUTICAL TECHONOLOGIES’. The inclusion of our entire domain name
within the mark represents a dilution of our existing unregistered rights to the term
“CFPT.COM?” by virtue of our registration of the domain name continually since April 2000. It
also falsely implies a connection with our company and our domain name.” Nowhere within the
Notice of Opposition is there any mention of any trademark rights owned by the Opposer and
what that trademark might be, and with what goods and services any marks owned or used by the
Opposer might be used in connection with.

Opposer continues to allege factual allegations that focus solely and specifically on the
registration of domain names, and does not mention the use or existence of any violations of any
trademark statue that would represent a basis by which to bring forth a successful Opposition.
While the facts remain unclear, this entire dispute appears to be based on a domain name dispute,
which is clearly outside the jurisdiction of the Trademark Trial and Appeal Board (“the TTAB”),
as the TTAB does not have the statutory authority to provide remedies pertaining to domain

name disputes.



A simple analysis of the facts of this case even further illustrates the fact that the Opposer
has failed to state a claim upon which relief can be granted. First, without citing ownership of a
trademark owned or used in the United States, Opposer has failed to provide the factual basis by
which Opposer would have the standing to bring forth the present Opposition proceeding.
Second, without any ownership or use of a trademark within the United States, Opposer does not
have a basis by which to allege a likelihood of confusion or a false suggestion of connection as
the grounds for the present Opposition matter. Opposer has not cited any actual authority for the
relief it requests by this Opposition, and seemingly hopes that the Board will somehow come up
with a basis to refuse the registration of the Applicant’s Mark. This proceeding represents an
abuse of the Trademark Trial and Appeal Board and it represents a frivolous complaint based on
the complete absence of any of the requirements necessary to not only succeed in this
proceeding, but to even bring this action in the first place.

Even if Opposer had rights to a trademark in the United States, although what that
trademark would be remains unclear from the pleadings, Opposer fails to state with specificity
which goods and/or services offered by Applicant conflict with any goods and/or services
offered by any trademark owned by the Opposer. Since Opposer has not alleged or demonstrated
that the goods or services provided by Opposer and Applicant are related, Opposer has not
shown that there would be a likelihood of confusion between Applicants’s Mark and any
trademark that may be owned or used by the Opposer in United States commerce. As such,

Opposer fails to state a claim upon which relief can be granted.

B. Opposer failed to send a Proof of Service to Applicant
In addition to the inadequacies cited above, the Opposer failed to send a copy of the

Notice of Opposition to the Applicant and such deficient action should be noted by the Board.



The Board requires that the Opposer serve Applicant its Notice of Opposition by any number of
methods identified by the rules governing TTAB proceedings. Based on the record for the
current proceeding, it appears that there was no service of the Notice of Opposition to the
Applicant in any manner whatsoever. As such, this procedural deficiency should result in
dismissal of the current proceeding, for clear violations of the requirement that the Opposer serve
Applicant with a copy of the Notice of Opposition, sent out to Applicant on the same day that the

Notice of Opposition was filed with the TTAB.

IV. Conclusion

Opposer fails to state a claim upon which relief can be granted because it does not allege
an earlier constructive first use date and it does not allege with specificity what good and/or

services would result in a likelihood of confusion between the alleged marks in question.

November 29, 2011 By /evananderson/
Evan Anderson
Patel & Alumit, PC
16830 Ventura Blvd., Suite 360
Encino, CA 91436
(818) 380-1900

Attorney for Applicant,
Center for Pharmaceutical Technologies



PROOF OF SERVICE

[ hereby certify that a true and complete copy of the foregoing APPLICANT’S MOTION TO
DISMISS FOR FAILURE TO STATE A CLAIM UNDER FRCP §12(b)(6);
MEMORANDUM OF POINTS AND AUTHORITIES AND SUPPORTING BREIF

has been served on Paul Westley, representative for Opposer, on November 29, 2011, via First
Class U.S. Malil, postage prepaid to:

Paul Westley
Get On The Web Limited
Hamilton House, 25 High Street
Rickmansworth Herts, WD3 1ET
United Kingdom

SA %/a/

Brlsten Nisly




