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INTRODUCTION

Opposer Facebook, Inc. (“Facebook”) isthe classic definition of a“trademark bully.”
Aside from the instant proceedings, Opposer is aso litigating Trademark Trial and Appeal Board
(“TTAB”) Opposition Nos. 91205379 (BUDBOOK), 91204658 (PRAY BOOK), 91204601
(FACEDEKK), 91204316 (LIFEBOOK), 91203968 (FACETALK), 91203861
(FACEBROKER), 91203577 (FACEMOD), and 91202363 (BOOK), among others. It has
aready been forced to settle with the owners of LAMEBOOK (Serial No. 85/031,994) and had
its civil lawsuit against the owners of TEACHBOOK (Seria No. 77/691,822) thrown out of a
Cdlifornia court. This cascade of vexatious litigation might be taken as evidence of enforcement
of Opposer’s trademark rights—were it not for the fact that at the time that this brief is being
written, Facebook lacks any exclusive rights to FACE apart from BOOK or BOOK apart from
FACE in the United States of America.

Facebook’ s aggression is not confined to the realm of trademarks, however. Opposer
could easily be, and has been, characterized as alegal bully in general, using fraud, deceit, and an
army of well-paid litigators to effectively crush any entity deemed a threat by its megalomaniacal
leadership. Itshistory in this regard has been heavily documented in the public domain, and
needs no further exposition here. Asaresult of this pattern, in itsrelatively short lifespan,
Facebook, Inc. has been the subject of countless civil lawsuits as well asinvestigations, inquiries
and sanctions by the Securities and Exchange Commission, the Federal Communications
Commission, the Federal Trade Commission, and the European Commission, among other
federal and foreign governmental agencies. Most of these actions have been settled without the
company admitting any wrongdoing—yet somehow the core issues never seem to actually get

resolved. Still other violations, some ongoing, have been outright ignored due to the company’s



unending hype machine and wealth. Facebook’s CEO has admitted to electronic trespassing (in
violation of federal law, including 18 U.S.C. § 1030), which has never been formally
investigated. Nor has the company come under scrutiny for its myriad and recent violations of
18 U.S.C. 8 1960. In short, the “commercial success’ cited by Facebook, Inc.’s counsel has been
built on afoundation of civil and criminal violations of the law, literaly from day one—and
perhaps even before.

Applicant Think Computer Corporation (“ Think”) is a privately-held corporation that
develops business-related computer software. Despite itsrelatively small size, it poses aclear
threat to Facebook’ s reputation. As amatter of record, Think used the phrase “ The Facebook” in
2003—Iong before Facebook, Inc. even existed—to describe an electronic directory of Harvard
Unviersity students and faculty, based upon the same name that Harvard and other universities
had already used for decades." At Harvard, the Chief Executive Officers of Applicant and
Opposer were classmates in Computer Science 91r, despite Facebook’ s surprising and false
claim that the companies are not “affiliated or connected” in any way. Notice of Opposition 127.
At the very least, the companies and their respective leaders signed a binding, confidential
settlement agreement in May, 2009 stemming from two prior trademark cancellation proceedings
before thisBoard. (See TTAB Cancellation Nos. 92049206 and 92050675.)

Given this personal connection and the long list of morally and legally questionable
events that transpired after that connection was severed in 2005, Applicant’s CEO, Aaron
Greenspan, has been highly critical of Opposer’s CEO, Mark Zuckerberg, even going so far asto
refer to him as a*“sociopath” in public. It istherefore clear why Facebook might perceive Think

as athreat, and why the instant proceedings really came to be even after all partiesinvolved



agreed to settle their differences. Were this opposition acivil lawsuit, it would be deemed a
Strategic Lawsuit Against Public Participation (SLAPP) under the California Code of Civil
Procedure § 425.16.

Think began developing its FaceCash® mobile payment system in 2008, allowing
consumers to pay for goods and services at the point of sale using a mobile phone and a digital
image of the consumer’ s face as a security token. Trial Exhibit 84. Asit continued work on the
system and the scope of its functionality seemed likely to expand, Think filed additional intent-
to-use applications for federal trademark protection to augment its Registration No. 3,779,390 for
FACECASH, including Serial No. 85/080,850 for FACECHECK (which has since matured to
Registration No. 4,099,785), Serial No. 85/020,189 for FACEPASS, and Serial No. 85/056,260
for FACEMAIL. Despite the parties nominal settlement agreement, Opposer Facebook, Inc.

decided to oppose only the last of these applications.

DESCRIPTION OF THE RECORD

Think’ s evidence of record in this case consists of the following:

1. Thepleadings,

2. Think’sTrial Exhibits 17-27 introduced at the December 22, 2011 deposition of
Facebook Director of Corporate Communications, Larry Y u, attached hereto.

3. Think’s Notice of Reliance filed on February 28, 2012 (Docket No. 19), which
includestria exhibitsintroduced at the deposition of Mr. Y u:

a) Trial Exhibit 66 - Reqgistrations: Registration No. 983,624 for THE NORTH

FACE; Registration Nos. 2,296,859 and 2,581,003 for FACETIME; Registration

' Priority of useisnot at issue in these proceedings.
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No. 3,484,353 for FACEUPS; Registration No. 3,520,552 for INTERBOOK;;
Registration No. 3,779,390 for FACECASH; Registration No. 3,852,293 for
FACE.COM; Registration No. 4,095,674 for FACEON; and Registration No.
4,099,785 for FACECHECK. These registrations by various parties other than
Opposer cover avariety of goods and servicesin classes 009, 022, 025, 028, 035,
036, 038, 041, and 042.

b) Trial Exhibit 67 - Applications: Serial No. 85/020,189 for FACEPASS; Serial

No. 85/272,850 for PLAYBOOK; and Serial No. 85/375,397 for FACEGEN.
These applications by various parties other than Opposer cover a variety of goods
and services in classes 006, 009, 011, 014, 016, 018, 020, 021, 025, 028, 035, 036,
037, 038, 039, 041, 042, and 045.
4. Think’s Notice of Reliance filed on February 28, 2012 (Docket No. 20)?, which
includes additional trial exhibits introduced at the deposition of Mr. Y u:

a) Trial Exhibit 68: Tria Exhibit 68 isapublicly available web page entitled,

“Apple —iPod touch — Video cal friends and family with FaceTime.” accessed on
February 28, 2012 at the URL http://www.apple.com/ipodtouch/built-in-
apps/facetime.html. The web page discusses FaceTime, a software application
sold by Apple, Inc. that is built into every iPhone, iPod touch and iPad device

sold.

* Dueto an error in the USPTO's ESTTA filing system, the PDF version of this document did
not upload correctly even after several attempts. USPTO employee Julia Lee was unable to
correct the error, and Interlocutory Attorney Ann Linnehan (who is unlisted in the USPTO
employee directory) was unresponsive to e-mail and telephone calls. The full document is
available on Applicant’ s web site at http://www.thinkcomputer.com/20120228.reliance2.pdf.
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b)

d)

f)

Trial Exhibit 69: Trial Exhibit 69 isa publicly available web page entitled,
“Apple —iPod touch — Send and receive email with attachments.” accessed on
February 28, 2012 at the URL http://www.apple.com/ipodtouch/built-in-
apps/mail.html. The web page discusses Mail, a software application sold by
Apple, Inc. that isbuilt into every iPhone, iPod touch and iPad device sold.

Trial Exhibit 70: Trial Exhibit 70 isapublicly available article entitled, “While

BoomTown Still Has Few FaceTime Friends, New Apple Ads Make It Seem
Completely Adorkable,” accessed on February 24, 2012 at the URL
http://allthingsd.com/?p=30421& ak_action=printable. Thisarticle isindicative of
the famous nature of the FACETIME mark owned by Apple, Inc.

Trial Exhibit 71: Trial Exhibit 71 isapublicly available article entitled,

“FaceTime Facdlift: The Plastic Surgery Procedure For iPhone Users Who Don't
Like How They Look On FaceTime,” accessed on February 28, 2012 at the URL
http://www.huffingtonpost.com/2012/02/24/f acetime-facelift-plastic-surgery-for-
iphone-users n_1300496.htmlview=print& comm_ref=false. Thisarticleis
indicative of the famous nature of the FACETIME mark owned by Apple, Inc.

Trial Exhibit 72: Trial Exhibit 72 isapublicly available article entitled,

“Facebook’ s Trademark Hypocrisy,” accessed on February 24, 2012 at the URL
http://www.theatlanticwire.com/technol ogy/2011/12/facebooks-trademark-
hypocrisy/45957/. This article discusses Facebook, Inc.’s bullying legal practices
involving trademarks, which are readily apparent in these proceedings.

Trial Exhibit 73: Trial Exhibit 73 isapublicly available article entitled, “Apple,

Zynga and Facebook Among Top ‘ Trademark Bullies',” accessed on February 24,



Q)

h)

2012 at the URL http://mashable.com/2012/01/24/apple-zynga-facebook-
trademark-bullies. This article discusses Facebook, Inc.’s bullying legal practices
involving trademarks, which are readily apparent in these proceedings.

Trial Exhibit 74: Trial Exhibit 74 isapublicly available article entitled, “Watch

Randi Zuckerberg And A Bunch Of Important Facebookers Rock Out As
‘Feedbomb, ” accessed on February 23, 2012 at the URL

http://www.busi nessi nsider.com/watch-randi-zuckerberg-and-a-bunch-of -
important-facebookers-rock-out-as-feedbomb-2012-1. This article discusses the
willing presence of Facebook, Inc. executives, including the sister of Facebook,
Inc. CEO Mark Zuckerberg, at an extravagant party hosted by the company
Face.com, which is neither owned nor controlled by Facebook, Inc., and concerns
issues relevant to Facebook, Inc.’s purported claims of potential customer
confusion and trademark dilution.

Trial Exhibit 75: Trial Exhibit 75 isapublicly available article entitled, “Early

Online Harvard Facebook Email Thread,” accessed on February 28, 2012 at the
URL http://harry-lewis.blogspot.com/2012/02/early-online-harvard-facebook-
email.html. Thearticleiswritten by Harry Lewis, former Dean of Harvard
College, and concernsissues relevant to Facebook, Inc.’s purported claims of
trademark dilution.

Trial Exhibit 76: Trial Exhibit 76 isapublicly available article entitled, “More

Harvard Facebook prehistory,” accessed on February 28, 2012 at the URL
http://harry-lewis.blogspot.com/2012/02/more-harvard-facebook-prehistory.html.

The articleiswritten by Harry Lewis, former Dean of Harvard College, and



)

k)

concernsissues relevant to Facebook, Inc.’s purported claims of trademark
dilution.

Trial Exhibit 77: Trial Exhibit 77 isapublicly available Wikipedia entry entitled,

“BlackBerry PlayBook,” accessed on February 28, 2012 at the URL
http://en.wikipedia.org/wiki/BlackBerry PlayBook. The entry relates to issues
relevant to Facebook, Inc.’s purported claims of potential customer confusion and
trademark dilution.

Trial Exhibit 78: Trial Exhibit 78 isa publicly available web page corresponding

to an Interbook published by Applicant entitled, “ Authoritas: One Student’s
Harvard Admissions and the Founding of the Facebook Era,” accessed on
February 28, 2012 at the URL
http://www.thinkpress.com/authoritas/index.html ?2page=337. The web page
relates to issues relevant to Facebook, Inc.’s purported claims of potential
customer confusion and trademark dilution.

Trial Exhibit 79: Trial Exhibit 79 isthe publicly available first page of an article

entitled, “Comment: The Use of Multiple Control Groups in Designed
Experiments,” accessed on February 28, 2012 at the URL
http://www.jstor.org/pss/2245768. This article supports Applicant’ s assertions
that Opposer’ s expert witness did not properly design his surveys and further

appears to lacks sufficient statistical knowledge to do so.

m) Trial Exhibit 80: Trial Exhibit 80 isthe publicly available result of aWHOIS

search for the domain name facemail.net, accessed on February 28, 2012 at the



p)

q)

URL http://www.networksol utions.com/whois-search/facemail.net. The result
indicates that Applicant is the registered owner of the domain name facemail.net.

Trial Exhibit 81: Trial Exhibit 81 isthe publicly available result of aWHOIS

search for the domain name facecash.com, accessed on February 28, 2012 at the
URL http://www.networksol utions.com/whois-search/facecash.com. The result
indicates that Applicant is the registered owner of the domain name facecash.com.

Trial Exhibit 82: Trial Exhibit 82 isthe publicly available result of aWHOIS

search for the domain name facecash.com, accessed on February 28, 2012 at the
URL http://www.networksol utions.com/whois-search/facecash.org. The result
indicates that Applicant isthe registered owner of the domain name facecash.org.

Trial Exhibit 83: Trial Exhibit 83 isthe publicly available web page of the

Prosopagnosia Research Centers at Harvard University and University College
London, accessed on February 28, 2012 at the URL http://www.faceblind.org.
The web page was designed by Applicant and has been maintained by Applicant
since 2001.

Trial Exhibit 84: Trial Exhibit 84 isthe publicly available web page of

Applicant’s mobile payment service FaceCash, accessed on February 28, 2012 at

the URL http://www.facecash.com.

. Think’s Notice of Reliance filed on February 28, 2012 (Docket No. 21), which

includes one additional trial exhibit:

a)

Trial Exhibit 85: Thisisthe entirety of Opposer Facebook, Inc.’s Objections and

Responses To Applicant Think Computer Corp.’s First Set of Requests for



Admission. This document is marked “ CONFIDENTIAL™ and ** SUBJECT TO

PROTECTIVE ORDER,” despiteits genera lack of confidential information.

STATEMENT OF THE ISSUES

. Whether as of the date of this brief, Facebook, Inc. has exclusive rightsin either the FACE-
prefix or -BOOK suffix in any area of commerce in the United States of America.

. Whether despiteits alleged bullying practices, Facebook, Inc. has actually “diligently”
enforced itsrights in the FACEBOOK mark asiit alleges.

. Whether Think’s proposed use of FACEMAIL in the context of enterprise software would
automatically result in the likelihood of confusing with Opposer and only Opposer.

. Whether ageneric mark that is famous only as the result of its acquiring secondary meaning
can be “diluted” by references to the mark’ s primary (generic) meaning while third parties
simultaneously use similar marks.

. Whether Facebook, Inc. isa*“trademark bully” and whether it and/or its counsel should be

subject to sanctions accordingly.

STATEMENT OF FACTS

Think Owns Several Marksand Applicationsfor MarksIncorporating Both the
FACE- Prefix and the -BOOK Suffix

A. Think Already Owns and Uses Several Registered Marksin Interstate
Commer ce as Described Above

Think isthe owner of the following registered marks that incorporate either a FACE-

prefix or a-BOOK suffix:



Mark

Registration No.

INTERBOOK

3,520,552

Registration Date
October 21, 2008

Goods/Services Description

[International Class: 041] Book
publishing; Publication of booksin
conjunction with related web sites
respectively providing bibliographic
and supplemental contextual
information on the basis of each page,
line, phrase or word

FACECASH

3,779,390

April 20, 2010

[International Class: 009] Computer
software, namely, electronic financial
platform that accommodates multiple
types of payment and debt transactions
in an integrated mobile phone, PDA,
and web based environment;
Electronic and magnetic ID cards for
use in connection with payment for
services; Electronic payment terminal

[International Class: 036] Electronic
commerce payment services, namely,
establishing funded accounts used to
purchase goods and services on the
Internet; Electronic payment, namely,
electronic processing and transmission
of bill payment data

FACECHECK

4,099,785

February 14, 2012

[International Class: 009] Computer
software, namely, electronic financial
platform that accommodates multiple
types of payment and debt transactions
in an integrated mobile phone, PDA,
and web based environment;
Electronic and magnetic ID cards for
use in connection with payment for
services; Electronic payment terminal

[International Class: 035]
Administration of business payroll for
others; Payroll administration and
management services, Payroll
preparation; Payroll processing
services;, Wage payroll preparation

[International Class: 036] Electronic
commerce payment services, namely,
establishing funded accounts used to

10




Mark Registration No. | Registration Date | Goods/Services Description

purchase goods and services on the
Internet; Electronic payment, namely,
electronic processing and transmission
of bill payment data; Electronic
processing of insurance claims and
payment data; Payroll tax debiting
services

B. Think Has Also Applied for Federal Trademark Protection on its
FACEPASS Mark, Which Has Not Been Opposed

Think is further the owner of the following applications for marks incorporating the

FACE- prefix:
Mark Seria No. Filing Date Goods/Services Description
FACEPASS 85/020,189 April 22, 2010 [International Class: 039, Basis: 1(b)]

Airport baggage check-in services;
Airport passenger check-in services,
Airport services; Passenger train
transport; Providing automated check-
in and ticketing servicesfor air
travelers, Travel and tour ticket
reservation service

[International Class: 045, Basis. 1(b)]
Providing information concerning
homeland safety and security issues,
Security control of persons and
luggage in airports; Security printing,
namely, encoding identification
information on valuable documents
and products; Security services,
namely, providing security
assessments for businesses and
governmental agencies; Verifying and
monitoring the security credentials of
event staff for various private and
public sports or entertainment events

FACEMAIL 85/056,260 June 7, 2010 [International Class: 038, Basis: 1(b)]
E-mail data services; Providing e-mail
and instant messaging services,
Providing e-mail services; Secure e-
mail services

11




Opposer has only filed proceedings with regard to FACEMAIL, despite both pending
applications containing the FACE- prefix. Collectively, the ownership of these registrations and
applications, coupled with Think’s use of these marks in interstate commerce, gives Think more
than adequate standing to use and continue using the FACE- prefix and -BOOK suffix to
describe its goods and services, subject to the confidential terms of its settlement agreement with
Opposser.

C. Think Owns Several Material Domain Names Corresponding to itsMarks,
Including FACEMAIL.NET

Think isthe owner of the following domain names relevant to these proceedings:

Domain Name

FACECAL.COM

FACECAL.NET

FACECAL.ORG

FACECASH.COM

FACECASH.COM.BR

FACECASH.IT

FACECASH.MOBI

FACECASH.ORG

FACECASHREWARDS.COM

FACECASHREWARDS.NET

FACECASHREWARDS.ORG

FACEMAIL.NET

FACEPOST.ORG

PAYWITHY OURFACE.COM

PAYWITHY OURFACE.NET

PAYWITHY OURFACE.ORG

. FACE isa Generic Term in the Context in Which Facebook Alleges Exclusive
Rights, and Such Generic Use Pre-Dates Opposer By Millennia

Facebook claims that Think’s proposed use of FACEMAIL islikely to cause confusion

and dilute its FACEBOOK brand due to the common FACE- prefix. However, “face” isnot a
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unique term invented or appropriated purely for commercial purposes here, such as might be the
case with YAHOO or GOOGLE. It israther ageneric term used to refer to a face—an attribute
common to every living human being, of which there are approximately six billion on the planet.
The pervasive and common nature of the term “face,” which is used in Facebook’s own product
to refer not to some abstract idea, but to actual faces of human beings, is material to Opposer’s
allegations and should be noted accordingly, for faces are indeed so common that a virtually
infinite variety of uses and meanings can be attributed to the term that have absolutely nothing to
do with Facebook, Inc. While Facebook, Inc. is dlightly more than eight years old as of the
writing of thisbrief, it goes without saying that faces have existed long prior to Facebook, the
internet, and even humanity.

[I1.  Facebook Selectively Enforcesits Alleged Rights, Knowingly Allowing Third Parties

to Use FACE- Prefix and -BOOK Suffix Marks, Including the FACEBOOK Mark
| tself

One needs look no further than Harvard University, where the controversy surrounding
Facebook, Inc.’s origins began, to see the FACEBOOK mark itself used to describe an electronic
directory of studentsthat is neither owned nor operated by Facebook, Inc. Trial Exhibit 24. This
isthe case more than eight years after Opposer’ s web site first went on-line on February 4, 2004,
giving Opposer ample time to challenge Harvard' s use. Upon information and belief, Harvard
University has not licensed the use of the FACEBOOK mark from Facebook, Inc., nor has
Facebook, Inc. requested that Harvard or any other university cease and desist in its use of the
mark. Trial Exhibit 85.

Other commercial enterprises have aso used FACE- prefix marks for months or years
without any expression of concern from Opposer, let alone formal protest before this Board.

Most prominent among them is Apple, Inc. (“Apple”), amulti-billion dollar, multi-national
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corporation that for years has used the mark FACETIME to describe its videoconferencing
system integrated into the popular iPhone, iPad and iPod Touch, and Mac lines of its products.
Apple owns multiple registrations for FACETIME, including Registration Nos. 2,296,859 and
2,581,003 in International Classes 009 and 035, which overlap with the registrations for
FACEBOOK cited in Opposer’smain brief. FACETIME is afamous mark, having been used
widely in national television commercias and various other marketing campaigns for Apple.

Relevant to the FACEMAIL mark, Apple also incorporates an e-mail client simply called
MALIL into the same product lines, where it often appears alongside FACETIME. Facebook
CEO Mark Zuckerberg has been photographed using his iPhone, suggesting an acute awareness
of these marks. Trial Exhibit 26. (Apple has also sold its MACBOOK line of products for
decades, not to mention that on June 11, 2012 Apple, Inc. introduced its PASSBOOK mobile
application for theiPhone. At the December 22, 2011 deposition of Larry Y u, in-house counsel
for Facebook, Inc. used an Apple MACBOOK -branded |aptop computer.)

Vizi Labs, Inc., owner of both the web site face.com and Registration No. 3,852,293 for a
design mark prominently incorporating FACE, used its FACE.COM mark in interstate commerce
from at least as early as March 24, 2009. Tria Exhibit 66. Facebook, Inc. did not take legal
action against Vizi Labs, Inc. Instead, Mark Zuckerberg's sister, Randi Zuckerberg, aformer
employee of Opposer, sang (as part of an imaginary rock group) at a party held by Vizi Labs.
Trial Exhibit 74. Opposer acquired the company on June 18, 2012, just after filing its main brief
in this matter, signaling that for some, Opposer treats FACE as a generic term, while for others, it
isthe forbidden, proprietary and exclusive domain of Facebook, Inc.

FACE has been used in acommercia context widely outside of the computer industry, as

well. The North Face Apparel Corporation uses THE NORTH FACE on the jackets and other
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garments that it manufactures, protected by its Registration No. 983,624. Y et despite Opposer’s
Registration Nos. 3,826,546 for “ Clothing for men, women and children, namely, bottoms, pants,
loungewear, sweat pants,” and 3,659,516 for “Clothing for men women, and children, namely,
shirts, t-shirts, jackets, tops, sweat shirts, headwear, hats, caps,” both in International Class 025,
Opposer failed to take any legal action against THE NORTH FACE. Tria Exhibit 66. (Perhaps
thisis because THE NORTH FACE has been registered in International Class 025 since 1974.)
Instead, Facebook CEO Mark Zuckerberg wore a jacket emblazoned with THE NORTH FACE
to a public appearance on behalf of Opposer, where he was photographed. Tria Exhibit 27.

According to the Trademark Manual of Examining Procedure (TMEP) § 1207.01(d)(iii),
“third-party registrations may be relevant to show that amark or a portion of amark is
descriptive, suggestive, or so commonly used that the public will look to other elements to
distinguish the source of the goods or services. See, e.g., Inre Melville Corp., 18 USPQ2d 1386,
1388 (TTAB 1991); In re Dayco Products-Eaglemotive Inc., 9 USPQ2d 1910, 1911-12 (TTAB
1988); Plus Prods. v. Star-Kist Foods, Inc., 220 USPQ 541, 544 (TTAB 1983). Properly usedin
this limited manner, third-party registrations are similar to dictionaries showing how language is
generally used. See, e.g., Tektronix, Inc. v. Daktronics, Inc., 534 F.2d 915, 917, 189 USPQ 693,
694-95 (C.C.P.A. 1976); Inre J.M. Originals Inc., 6 USPQ2d 1393, 1394 (TTAB 1987); United
Foods Inc. v. J.R. Smplot Co., 4 USPQ2d 1172, 1174 (TTAB 1987).”

IV. Think Has Absolutely No Interest in Using the FACEMAIL Mark in the Context of
Social Networking and Therefore Channels of Trade Do Not Overlap as Alleged

Opposer inappropriately chose to include the statement, “ Applicant Seeks to Register the
Confusingly Similar FACEMAIL Mark for Directly Overlapping Services Offered to the Same
Consumers Through the Same Trade Channels’ in the Statement of Facts section of its main

brief. Opposer has absolutely no factual basis for this allegation, as prior to filing and during this
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opposition, Opposer made no effort to confer with Applicant in order to ascertain Applicant’s
plansfor its FACEMAIL application. In stating this allegation, Opposer treats as “fact” the
patently absurd notion that all products and services offered over “the internet” overlap
completely with one another; it should therefore not be given any consideration. Boston Red Sox
Baseball Club LP v. Sherman, 88 USPQ2d 1581, 1587 (TTAB 2008) (general statementsin brief
not supported by any evidence cannot be accorded evidentiary value or consideration); Kellogg
Co. v. PackEm Enterprises Inc., 14 USPQ2d 1545, 1547 n.6 (TTAB 1990) (reliance in brief on
unproven statements). If present in the main brief at all, Opposer’ s completely unsubstantiated
and midleading statement should have been part of its Argument. Asit stands, Opposer inserted
invented material into its main brief under the guise of fact that it knew was false or should have
known to be false.

In truth, applicant acknowledges Facebook’ s dominant presence in the consumer-focused
social networking “industry.” However, Think has no plansto use FACEMAIL in the context of
social networking or consumer products. Think does intend to use FACEMAIL on the internet
in amanner actually involving faces as an integral part of the product, and to make the product
availableto the general public. Applicant’s current product lines (accounting software, mobile
payment systems, payroll solutions, legal research tools, database management products, etc.) are
geared toward enterprise use, where purchasers make deliberate purchasing decisions after
careful research, while Facebook’s product lines (none of which use the term FACE apart from
the immediately adjacent term BOOK) are exclusively geared toward consumers, who tend to
sign up on impulse. To the extent that Facebook may be used within enterprises, its messaging
system is not regarded as useful or secure enough to handle enterprise-grade applications, nor can

it be connected to non-Facebook domain names—a basic requirement for any enterprise e-mail
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system. “[T]hereis certainly no rulethat all computer products and services arerelated.” Toro
Co. v. ToroHead Inc., 61 USPQ2d 1164, 1183 (TTAB 2001).

Regarding the purported “tremendous goodwill” cited on page 10 of Opposer’s main
brief, in the past month, Facebook has come under extremely heavy criticism for forcibly
switching the e-mail addresses of its many users to the facebook.com domain, knowingly and
willfully discarding users' personal information and messages in the process. Such heavy-
handed (and possibly illegal) business practices do not meet the bar of service required for
enterprise-grade e-mail systems, and the notion that the FACEBOOK brand, famous or not,
might be widely associated with use in such demanding environmentsis likely to be treated by
the relevant consuming public as little more than ajoke. It isthis“goodwill” that has caused
other observers of Facebook’ s behavior—and not just Applicant—to refer to Opposer as

untrustworthy, frightening, and sociopathic.

ARGUMENT
Likelihood of Customer Confusion

A. Think’sFACEMAIL Product DoesNot Yet Exist and |f and When Released
Will Be Offered Through Different Channels of Trade

Think has created a placeholder web site for its FACEMAIL product at
http://www.facemail.net, but the product itself is still in development. Applicant does not
anticipate or intend for its features and channels of trade to overlap with Facebook, Inc.’s

consumer-oriented social networking feature set.
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1. Use of thelnternet Aloneis Not Sufficient to Demonstrate That
Products Utilizethe “ Same Trade Channels”

Inits main brief, Opposer argues that the proposed FACEMAIL mark will beused in
identical channels of trade relative to the popular Facebook web site because both products
would (upon completion of Applicant’s product) make use of the internet. This similarity is not
enough to constitute the “same trade channels.”

The internet is a network of unprecedented broad scope. Even the largest web sites
constitute only afraction of content and activity on the internet at any given point in time. Even
if use of the internet could be considered the same channel of trade, other factors must be
weighed. “These groups may have some overlap in the broad category of Internet users, but they
also surely have large segments which do not overlap. In considering whether the class of
prospective purchasers will confuse the two products, ‘a court called upon to assay likelihood of
confusion must ponder the sophistication of the class, thereby taking account of the context in
which the alleged infringer uses the mark.” |AM, 103 F.3d at 204. Thereisno clear indication as
to the level of sophistication of those Internet users who may be interested in each product.”
Hasbro Inc. v. Clue Computing Inc., 66 F. Supp.2d 117, 122, 52 USPQ2d 1413-14 (D. Mass.
1999). Here, Facebook’s userstend to be fairly unsophisticated, whereas FACEMAIL would
target more sophisticated enterprise e-mail users.

2. Facebook 1s Not Now And Never Has Been Secure, Nor |s Facebook
Commonly Regarded As Secure

The FACEMALIL application Serial No. 85/056,260 lists among its proposed goods and
services “ Secure e-mail services.” This aone distinguishes FACEMAIL from Opposer’s
products because Opposer has always and continues to regard data security and privacy—both

essential for atrustworthy and reliable e-mail system—as annoying, burdensome chores too
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mundane to concern itself with, for which Opposer’s CEO has had to publicly “apologize’ time
and again. Tria Exhibit 23. The Facebook web site has been the subject of countless security
breaches, deliberate attacks, and errors that have left its members data exposed. Just as often,
Opposer’ s management has deliberately compromised the security of user data as part of a
Faustian bargain necessary to keep growth steady. Its messaging system has been plagued by
spam and malicious software for years. When Applicant’s CEO directly discussed the likelihood
of these issues increasing in seriousness with Mr. Zuckerberg on August 21, 2005, Mr.

Zuckerberg responded by stating:

zberg02: i have issues with being too protective in a conpetitive
envi ronnent though

zberg02: it also seens |ike the gane becones that you have to get
as many people in as quickly as possibe [sic]

zberg02: and not put barriers in the way

In short, Mr. Zuckerberg considered security a“ barrier,” and he was more interested in
the growth of hisweb site. Exhibit A. This mentality has shown through, pervading Facebook’s
behavior as a corporation.

As exemplified by its FaceCash payment system, Applicant takes the opposite approach
to that of Opposer, making security one of itstop priorities. By using adigital image of each
consumer’ s face as a unique authentication token at the point of sale, protected by reasonable
safeguards for privacy purposes, Applicant uses faces to enhance the security of complex
business systems. Opposer, if anything, does the opposite—using digital images of facesto

undermine the security and privacy of those it forcibly makes “more open and connected.”
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B. Facebook Has Never Used FACE- Apart from -BOOK to Describeits
Products

Opposer’s product line has increased in scope over the past eight years since its inception.
To theinitial profile pages, Facebook has added a photo abum, third-party applications, and
various other features. None of these features—not a single one—make use of the FACE- prefix
apart from the -BOOK suffix. For example, the company’s application for real-time chat is
called “ Facebook Messenger,” not a compound word along the lines of “Facechat.” Its mobile
application issimilarly called “ Facebook Mobile.”

Applicant is not proposing to register “FACEBOOK MAIL.” Its proposed mark of
FACEMAIL isdistinct from the word FACEBOOK and distinct from the naming pattern that
Opposer has used consistently for eight years. Furthermore, for likelihood of confusion to resuilt,
“[t]he basic principle in determining likelihood of confusion between marksis that marks are to
be compared in their entireties and in connection with the nature of the goods or services on
which they are used. Inre National Data Corp., 753 F.2d 1056, 1058, 224 USPQ 749, 750-51
(Fed. Cir. 1985)” (emphasis added). In re Cooper Tire and Rubber Company, 944 F.2d 912
(Fed. Cir. 1991).

C. Facebook Has Not Presented Any Evidence of Actual Confusion

Opposer claims that it has presented this Board with evidence of actual customer
confusion as the result of two surveysthat it paid $120,000 for an outside consultant, Dr. Gerald
L. Ford of Ford Bubala & Associates, to conduct. Thisis not possible, because FACEMAIL is
not yet in use in interstate commerce, and is the subject of an intent-to-use application.
“Inasmuch as applicant has not used its mark (Cohen dep. at 23), there can be no evidence of
actual confusion and this factor does not favor either party.” Toro Co. v. ToroHead Inc., 61
USPQ2d 1164, 1183 (TTAB 2001). Notwithstanding Opposer’sintentional mischaracterization
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of the record, for avariety of reasons, Facebook’s survey evidence completely failsto
demonstrate any probable customer confusion suggesting a clear and unique association between
FACEMAIL and Opposer.

1. The Likelihood of Confusion Survey Conducted By Dr. Gerald L.

Ford States That the Vast Majority of Individuals Do Not Associate
FACEMAIL with Facebook, Inc. At All

Each survey’sincredibly high price tag rendersits validity extremely dubious to begin
with, but assuming arguendo that its results are meaningful, Dr. Ford’s likelihood of confusion
survey found in response to questions 4.0 and 4.1 that 192 out of 279 individuals, or 68.8%, did
not believe that the FACEMAIL was offered by a company with any relation to Opposer. Ford
Testimony Deposition, Exhibit B, p. 11. Notably, 17.92% of individuals believed that
FACEMAIL was its own company, unaffiliated with any other entity. One would expect the
overwhelming majority of respondents to have associated FACEMAIL with Facebook, Inc.
based on the arguments made by its counsel—and yet just the opposite is true.

2. The FACEBOOK Design Mark IsMaterial To TheLikelihood of

Confusion Survey and the Contrast with the Proposed FACEMAIL
Mark Dramatically Lowersthe Likelihood of Confusion

Many of the specific responses by individuals who did not associate FACEMAIL with
Facebook, Inc. referenced the appearance of the mark when explaining their decision in response
to Dr. Ford' s question 4.1, not the mark itself. Ford Testimony Deposition, Exhibit B, pp. 21-24.
Several respondents, unprompted, discussed the font that the mark appeared in. Far from a
coincidence, this speaks to the importance of design on the internet, where names and
appearances are closely interlinked.

In one of the few unredacted portions of the testimony of Opposer’s Director of

Corporate Communications, Larry Y u, Mr. Greenspan (conducting the deposition) questioned
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Mr. Y u about the unique appearance of the FACEBOOK design mark, which Opposer has used
in interstate commerce in lieu of a plain word mark whenever possible. In response, Mr. Yu
pretended not to understand the most basic aspects of his job, or the English language. Starting

on line 4, page 30 of the transcript, Mr. Greenspan asked:

BY MR CGREENSPAN

Q Woul d you agree that your enployer makes consi derabl e
efforts neasured either in tinme or noney to standardize its

br andi ng?

MR, NORBERG |'ll object to that as vague and anbi guous. You can

answer that if you can understand it.

THE WTNESS: |'m not sure | understand that question in terns of
what neasures.

AsMr. Yu stated on lines 1-3, page 18 of the transcript, like many large corporations,
Facebook has a strict set of branding guidelines available on its “Brand Permissions Center” at
http://www.facebook.com/brandpermissions. Trial Exhibit 14. Viathese guidelines, Opposer
only allows the FACEBOOK mark to appear in an extremely limited number of ways. Mr.

Greenspan continued by asking specifically about the font that Opposer uses to distinguish its

design mark.

Q ]sqthere a particular font that the Facebook | ogo appears
in7

A Yes, there is.

Q Do you know what the font is?

A | don't know what the font size is.

Q Do you know what the font is?

A | do not know what the font is.

Q Is [there] a particular color that the Facebook website uses
nore than any other?

A Yes.

Q What color is that?

It uses bl ue.
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This exchange demonstrates, however minimally due to the witness' s deliberate
evasiveness, that Opposer has taken the time and effort to distinguish its brand using a particul ar
font and color. The result appears consistently (four times) as a design mark in the Opposer’s
main brief in itstables of registrations, which Opposer statesis “representative.” Opposer’s
home page (and every page on the Facebook web site) prominently features that design mark.
Opposer’ s argument—that a different mark in adifferent font in adifferent color in adifferent
context offered through different channels of trade for products and services not even explicitly
listed in those same tables of registrations—is fundamentally flawed.

3. The Ford Likelihood of Confusion Survey Lacked Proper Controls

That When Coupled with Apple, Inc.’s Famous FACETIME Mark
Causes Facebook’s Likelihood of Confusion Argument To Fail

InreWedla A.G., 5 USPQ2d 1359, 1361 (TTAB 1987), rev'd on other grounds, 858 F.2d
725, 8 USPQ2d 1365 (Fed. Cir. 1988) set forth the standard for likelihood of confusion very
clearly: “[A] determination must be made as to whether there exists a likelihood of confusion as
to source, that is, whether purchasers would believe that particular goods or services emanate
from asingle source, when in fact those goods or services emanate from more than asingle
source” (emphasis added). Therefore, the nominal goal of the Ford likelihood of confusion
survey should have been to determine how likely it would be that the average consumer would
associate a FACE- prefix mark such as FACEMAIL with, and only with, Facebook, Inc.

The survey did not accomplish this because it had only one control, THINKMAIL. By
altering the prefix of the proposed mark from FACE- to THINK-, the biased question that Dr.
Ford' s survey was designed to answer was really, “Are consumers more likely to associate

FACEMAIL with Facebook, Inc. than they are to associate THINKMAIL with Facebook, Inc.”
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The answer, unsurprisingly, is yes, to some limited extent, but that does not address the issue of
other entities that the consuming public might associate FACEMAIL with.

Unfortunately for Opposer, that answer isirrelevant due to the existence of at |east one
other famous trademark (identified by some of the survey’s respondents), also involving
computer communications technology, that begins with the FACE- prefix: FACETIME. In other
words, the experiment with the THINKMAIL control tested the public’s perception one and only
one mark: FACEMAIL—not the public’s perception of the FACE- prefix asawhole. Dr. Ford's
survey, if properly designed, would have contained at least one additional control for the mark’s
suffix (-MAIL), to test whether consumers associated the FACE- prefix with Facebook, Inc.
alone, and whether the introduction of a second (or third) FACE- mark might make a difference
in the perception of thefirst test cell’ s associations. The FACETIME mark or a hypothetical
FACEMAIL design mark would have been ideal for this purpose.

The idea of using multiple controlsin a scientific study isnot new. A comment entitled
“The Use of Multiple Control Groups in Designed Experiments’ appeared in Satistical Science
as early as August, 1987—and this likely reflected long-standing practices at that time. Trial
Exhibit 79. When questioned about his failure to include multiple controlsin his experiment, Dr.
Ford stated that “face couldn’t be in the control cell” because it was “abasic scientific principle
in experimental design that you couldn’t have the element that you are trying to assessin the
control cell.” Transcript of the Deposition of Dr. Gerald L. Ford, Page 52. Dr. Ford further
explained his reasoning by comparing it to setting up “a pharmaceutical drug test,” something he

then admitted that he has never done because he is not amedical doctor. Id. at 53. Dr. Ford
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simply refused to admit that some pharmaceutical studies might use multiple controls’ that stage
the level of what he referred to asthe “active ingredient” by a set interval.

Without the additional control, Dr. Ford's survey ssmply did not address the issue of
whether Facebook, Inc. should generally enjoy federal trademark protection for FACE- prefix
marks, and not just its FACEBOOK mark—the core issue in these proceedings. Nor did Dr.
Ford control for (or test) the FACEBOOK word mark versus the FACEBOOK design mark, asit
istypically presented to the consuming public. Generally, Dr. Ford (perhaps deliberately) failed
to realize that because of the complexity of the situation, he should have been trying to assess
more than “the impact, if any, of face in the Facemail mark with respect to the issue of likelihood
of confusion.” Id. at 55. In fact, he should have been trying to assess the impact of the FACE-
prefix on any mark with respect to the likelihood of confusion, because of Opposer’s allegation
on page 15 of its main brief that, “ The overall commercial impressions...are similar because the
marks are both compound...and begin with theterm ‘FACE.”” This allegation, and Opposer’s
aggressive history of bullying, plainly indicate that by Opposer’ s twisted logic, any mark that is
compound and begins with the term FACE (or ends with BOOK) should be barred from
registration.

It seems clear that Dr. Ford’s survey was intentionally deficient. Accordingto TMEP 8
1207.01(d)(iii), “Evidence of third-party use falls under the sixth du Pont factor — the * number
and nature of similar marksin use on similar goods.” InreE. |. du Pont de Nemours & Co., 476
F.2d 1357, 1361, 177 USPQ 563, 567 (C.C.P.A. 1973). If the evidence establishes that the

consuming public is exposed to third-party use of similar marks on similar goods, it ‘is relevant

* Based on his comments, Dr. Ford would likely argue that these additional controls are actually
additional “test” cells. The semantics areirrelevant. Dr. Ford conducted an experiment
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to show that amark isrelatively weak and entitled to only a narrow scope of protection.” Palm
Bay Imps., Inc. v. Veuve Clicquot Ponsardin Maison Fondee en 1772, 396 F.3d 1369, 1373-74,
73 USPQ2d 1689, 1693 (Fed. Cir. 2005).”

For all of these reasons, Dr. Ford’s likelihood of confusion survey is not comprehensive
enough to address the issues at hand. 1t should be disregarded accordingly.

4, The Ford Fame Survey is Fundamentally Flawed, Misleading and
Meritless

Dr. Ford structured his fame survey in afundamentally flawed manner, as well, such that
it was designed to lead respondents. Applicant’'s FACEMAIL application proposes protection in
International Class 038 covering, “E-mail data services,; Providing e-mail and instant messaging
services, Providing e-mail services; Secure e-mail services.” Thereisno mention of “social
networking” in any way in the application. Yet in Dr. Ford’s fame survey, question 4.0 stated,
“Now, thinking about social networking sites on the internet, would you please tell me the names
of social networking sites that you can think of 7" (emphasis added). Had this question used the
phrase “e-mail systems’ instead of “social networking sites,” it is unlikely that the FACEBOOK
mark would have been mentioned at al. This flawed question was used in scripts targeted at the
genera public, the genera internet-using public, and the general social networking-using public
(compounding bias with even more bias). While perhaps interesting from an academic
standpoint—though few, if any, serious academics would trust the results of a sponsored
$120,000 survey—Opposer cannot expect to use responses to such a blatantly biased question in
the context of afederal trademark opposition regarding secure electronic mail services targeted at

enterprise use, which have nothing to do with social networking.

involving several variables by using only one test cell and one control cell.
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Evidence of this flaw was addressed in Dr. Ford' s deposition, when Applicant’s CEO
pointed out that GOOGLE, a clearly famous mark, did not appear to be famous according to Dr.
Ford' s data, in which only 3.69% of respondents indicated that they had heard of Google. When
asked, Dr. Ford explained (on page 48 of the transcript), “I don't think it’s necessarily afamous
mark with respect to social networking sites.” Applicant respectfully submits that FACEBOOK
is not famous with respect to secure electronic mail systems—an issue that Dr. Ford’ s fame
survey utterly failed to examine.

D. Applicant’s Personal History With Facebook, Inc. Does Not Color the
Public’ s Association of Applicant’s Marks

It is clear—at least from Applicant’ s experience operating its FaceCash payment
system—that if members of the consuming public ever harbor any mistaken impression that
Applicant’s offerings are in some way formally associated with Facebook, Inc., that such
impressions are quickly abandoned and corrected. As discussed, the overall commercial
impressions delivered by Applicant’s products are considerably different than that delivered by
Opposer’s. Applicant’s admission that customer confusion might transpire on rare occasion does
not mean that it is“likely.” A rare instance of customer confusion is effectively that price that
Opposer must pay for selecting awidely-used generic term to describe itself.

[. Dilution

Through abuse of the Dilution Act, Opposer seeks to use the law as a weapon designed to
harm Applicant, notwithstanding the cost to the general public. “Dilution isan ‘extraordinary
remedy.” Advantage Rent-A-Car Inc. v. Enterprise Rent-A-Car Co., 238 F.3d 378, 381, 57
USPQ2d 1561, 1563 (5th Cir. 2001). “[W]e simply cannot believe that, as a general proposition,
Congress could have intended, without making its intention to do so perfectly clear, to create
property rightsin gross, unlimited in time (viainjunction), even in ‘famous’ trademarks.”
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Ringling Bros.-Barnum & Bailey Combined Shows v. Utah Division of Travel Development, 170
F.3d 449, 459, 50 USPQ2d 1065, 1073 (4th Cir. 1999).” Toro Co. v. ToroHead Inc., 61
USPQ2d 1164, 1183 (TTAB 2001).

A. FACEMAIL and the FACEBOOK Design Mark Are Not “Identical or ‘Very
or Substantially Similar’”

“For the Board to find that dilution has occurred, or islikely to occur, we must find that
the involved marks are more than merely similar; a party must show that the marks are identical
or ‘very or substantially similar.”” 1d. Opposer hasfailed to do so. Especially given that
Opposer most often uses its design mark, and that no design mark for FACEMAIIL is being
applied for (let alone asimilar one), the notion that Applicant could dilute Opposer’ srightsin
FACEBOOK fallswell short of plausibility.

The suffix of each mark is clearly not identical: MAIL does not look like BOOK, sound
like BOOK when pronounced aloud, or have the same meaning as BOOK. The marksin their
entirety are clearly different.

B. Facebook Has Failed To Provethat FACEBOOK islInherently Distinctive

According to The New York Times, FACEBOOK has been in use to describe books of
faces for over a century, since 1902." It has been well established that marks famous only due to
their acquired secondary meaning (which we presume for the purpose of argument) cannot be
diluted under the Dilution Act. “A mark that, notwithstanding its fame, has no distinctivenessis
lacking the very attribute that the antidilution statute seeks to protect.” TCPIP Holding Co. v.

Haar Communications, 244 F. 3d 88 (2nd Cir. 2001).

* See “The ‘Face Book Fad' Is More Than a Century Old,” The New York Times,
http://bits.blogs.nytimes.com/2009/05/01/the-face-book-fad-is-more-than-a-century-ol d.
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Simply put, FACEBOOK describes an on-line facebook, and is therefore generic at least
in some sense. “Generic marks, consisting of words that identify the type or species of goods or
services to which they apply, are totally lacking in distinctive quality; they are not entitled to any
protection against infringement, even if they have become famous as marks, because according
such protection would deprive competitors of the right to refer to their goods by name.” Id.

Referring to the Dilution Act, “It is quite clear that the statute intends distinctiveness, in
addition to fame, as an essential element. The operative language defining the tort requires that
‘the [junior] person’s ... use ... cause]] dilution of the distinctive quality of the [senior] mark.” 15
U.S.C. 8§ 1125(c)(1). There can be no dilution of amark’s distinctive quality unless the mark is
distinctive. Furthermore, the statute lists factors to be considered in determining ‘ whether the
mark is distinctive and famous.” Id. Clearly both qualities are required.” Nabisco, Inc. v. PF
Brands, Inc., 191 F. 3d 208 (2nd Cir. 1999).

“Many famous marks are of the common or quality-claiming or prominence-claiming
type—such as American, National, Federal, Federated, First, United, Acme, Merit or Ace. It
seems most unlikely that the statute contemplates allowing the holders of such common, albeit
famous, marksto exclude all new entrants.” 1d.

Therefore, even if arguendo FACEBOOK is not completely generic, Opposer still lacks
standing under the Dilution Act because FACEBOOK is not inherently distinctive. “Against a
background of policies that strongly disfavor marks lacking inherent distinctiveness, according
them only narrow protection, we think it highly unlikely that Congress intended to extend to such
marks the expanded rights conferred by the Dilution Act. Seel.P. Lund Trading v. Kohler Co.,
163 F.3d 27, 47 (1st Cir. 1998) (‘[ T]he standard for fame and distinctiveness required to obtain

anti-dilution protection is more rigorous than that required to seek infringement protection.’)”
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TCPIP Holding Co., supra. In order words, even if the FACEBOOK mark is famous for dilution
purposes, it is not, and never has been, inherently distinctive, and both attributes are required to
meet the dilution standard.

C. Opposer’s Continuous Failure to Enforceits Alleged Rights Precludesits
Ability to Claim Dilution Now

Moreover, as discussed above, Opposer has already willingly allowed its marksto be
“diluted” in the marketplace by (among many other uses of FACE- and -BOOK):

a) Harvard University’s Facebook (http://facebook.college.harvard.edu) (Trial Exhibit

24);

b) Yale University’s Facebook (https.//students.yal e.edu/facebook);

c) Princeton University’ Facebook (https://www.princeton.edu/collegefacebook);

d) Apple, Inc.’sfamous FACETIME mark;

€) Other marks such as FACEON, FACEGEN, and PLAYBOOK;

f) Applicant’sown FACECASH mark;

g) Applicant’'sown FACECHECK mark;

h) Applicant’s own INTERBOOK mark.

“If aterm has achieved fame, but the evidence of distinctivenessindicates that there are
numerous other uses of the term, the fame of the mark may be limited. Hasbro, 66 F. Supp.2d at
132, 52 USPQ2d at 1413-14 (“[M]arks consisting of relatively common terms and with use of
the same terms by third parties ... not sufficiently famous to warrant FTDA protection”).” Toro

Co. v. ToroHead Inc., 61 USPQ2d 1164, 1183 (TTAB 2001).
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D. Opposer’s Assertion that FACEMAIL is“Routinely” Associated with
Facebook, Inc. isBlatantly False

Opposer citesfour articlesin its main brief written in late 2010 and early 2011 (after
Applicant filed its application for FACEMAIL) that incorrectly refer to Facebook, Inc. as having
aproduct referred to as FACEMAIL. Such references are erroneous, as indicated by Facebook

Director of Corporate Communications Larry Yu. Page 23 of the deposition transcript reads as

follows:
Q Qut side of the context of these proceedi ngs, have you ever
heard of a commercial product called Facemail ?
A No.
Q Does your enpl oyer, Facebook Incorporated, offer a product
cal | ed Facemail ?
A No.

Since that time, upon information and belief, there have been no references to
FACEMAIL in the pressindicating any connection with Opposer (or at all).

1. Bullying

A. Counsdl for Opposer Refused to Allow Larry Yu to Answer Completely
Reasonable Questions at his Deposition and Instructed Yu to Answer
Evasively
Larry Yuisahigh-ranking official at a publicly traded company, but in his deposition—
seemingly only while answering questions posed by Mr. Greenspan—he acted as though he had
never completed the third grade. On pages 27, 28 and 30, he pretended that he had never seen or
used Facebook Messages before, though he also admitted that he had. On page 53, Mr. Norberg
argued that asking Mr. Y u ayes-or-no question about whether “ FaceCash” and “ Facebook” have
the word “face” in common called for a“legal conclusion.” (It did not.) On page 64, Mr. Yu

could not determine either way if he personally thought it might be confusing for Apple to have

an application called FaceTime (which Mr. Y u admitting to both using and watching television
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commercias for) simultaneous with supporting Facebook on its mobile platform. Any literate
human being could answer such questions.

B. Opposer Deliberately and Repeatedly Failed to Respond to Applicant’s
Requests Regarding the Yu Deposition

As described in Applicant’s Motion for Sanctions, Applicant requested that Opposer
discuss and justify its unilateral decision to mark the entire transcript of Larry YUu's deposition as
“highly confidential.” With the exception of the settlement agreement, which was merely one
trial exhibit that Opposer presented at the deposition, absolutely nothing discussed at the
deposition was confidential. Rather, Opposer used the guise of confidentiality to hide publicly-
known and obvious facts that are detrimental to its legal position.

On December 22, 2011, December 30, 2011 and again on January 20, 2012, Applicant
requested very clearly in writing that counsel for Opposer Jeffrey Norberg honor his promise—
on the record in the deposition on page 20, but now rendered “highly confidential” and redacted
(along with the rest of the page)—to “talk about that [decision to mark the entire transcript as
confidential], off therecord later.” Mr. Norberg never responded despite his obligation to do so.
(The messages were carbon copied to his assistant, so there is no doubt that he was aware of
them.)

C. Opposer Deliberately and Repeatedly Abused the TTAB Standard Protective
Order

Asargued in Applicant’s Motion Challenging Designation of Information as Protected,
when Opposer filed its main brief, Applicant learned for the first time that more than half of the
pages of the Y u transcript contained redactions—maost of them redacted in their entirety.

Facebook sought to redact the following pieces of public information:
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b)

d)

f)

The mere existence of Applicant’s prior trademark disputes with Opposer before the
TTAB, obviously matters of public record;

The existence of a settlement agreement between Applicant and Opposer, which has
been publicized since 2009 on the web sites of both Applicant and Opposer, and was
the subject of anational press release;

Questioning over whether or not Facebook factors in duplicate and invalid accounts
when tallying its “active users’—atopic that has been in the press (Mr. Yu sdomain
in his position at Facebook) a number of times,

Questioning over whether or not Facebook had plans to go public—also atopic
widely written about in the press during the months leading up to Opposer’s I PO, and
the subject of numerous public filings with the Securities and Exchange Commission;
Questioning over the number of people who actually use Facebook Messages—to
which Mr. Y u refused to produce any sort of definitive answer, begging the question
of what exactly needed to be protected by redaction of all of page 26 aside from Mr.
Y u'srefusal to cooperate;

Questioning over Facebook’ s channels of trade—non-confidential material highly

relevant to the instant proceedings;

Thelist goeson and on. Asargued in the Motion for Sanctions and the Motion

requests.

Challenging Designation of Information as Protected, this kind of willful disregard for the TTAB
rules and the legal ethical requirements set forth by the State Bar of California (and/or other legal
credential authorities) demand that sanctions be imposed on every member of Opposer’s legal

team responsible for these frivolous redactions and deliberate refusals to engage Applicant’s
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D. Opposer’s Behavior Practically Definesthe Doctrine of Unclean Hands

““It is one of the fundamental principles upon which equity jurisprudence is founded, that
before a complainant can have a standing in court he must first show that not only has he a good
and meritorious cause of action, but he must come into court with clean hands. He must be frank
and fair with the court, nothing about the case under consideration should be guarded, but
everything that tends to afull and fair determination of the matters in controversy should be
placed before the court.” Story’s Equity Jurisprudence, 14th ed., 8 98. The governing principle
is ‘that whenever a party who, as actor, seeks to set the judicial machinery in motion and obtain
some remedy, has violated conscience, or good faith, or other equitable principle, in his prior
conduct, then the doors of the court will be shut against him in limine; the court will refuseto
interfere on his behalf, to acknowledge his right, or to award him any remedy.” Pomeroy, Equity
Jurisprudence, 4th ed., 8§ 397. This Court has declared: ‘It isaprinciple in chancery, that he who
asksrelief must have acted in good faith. The equitable powers of this court can never be exerted
in behalf of one who has acted fraudulently or who by deceit or any unfair means has gained an
advantage. To aid aparty in such a case would make this court the abetter of iniquity.” Beinv.
Heath, 6 How. 228, 247.” Keystone Driller Co. v. General Excavator Co., 290 U.S. 240 (1933).

It is public knowledge that Applicant and Opposer already have a binding settlement in
place specifically regarding each party’ s respective trademark rights. Trial Exhibit 16. Rather
than pursuing aremedy through the channels created by this settlement, or simply attempting to
negotiate further with Applicant, Opposer chose to file this retaliatory opposition proceeding at
taxpayer expense—as it has often done in the guise of “defending” itsrights. Opposer should

therefore be precluded from asserting any rights against Applicant.



CONCLUSION

Facebook, Inc. isabully that continuously seeks to twist the law in order to thwart
competition, even when that competition is not even marketing products to the same consuming
public. It uses generic terms to describe its products and then expects the world to willingly
grant it monopoly rights to those terms, and even parts of them. To support its position, it pays
outrageous sums to so-called experts who are willing to conduct obviously flawed and biased
surveys, and zealously censors anything remotely critical, all while beating the drum of its
hundreds of millions of users (many of which are fake or duplicate accountsin the first place). It
then abuses the rights of those very users (and summarily apologizes) to conjure up theillusion
of alegitimate business.

For all of these reasons, Applicant respectfully requests that the Board deny Facebook’s
petition to oppose registration of the mark FACEMAIL and impose sanctions against Facebook

and its counsel accordingly.

Dated July 5, 2012.

Respectfully submitted,

Aaron Greenspan

Think Computer Corporation
884 College Avenue

Palo Alto, CA 94306-1303
+1 415670 9350

legal @thinkcomputer.com
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EXHIBIT A
AOL Instant Messenger Conversation Between Aaron Greenspan and Mark Zuckerberg,
August 21, 2005



ThinkComp: thefacebook network?

Zberg02: ?

ThinkComp: tfbnw.net

ThinkComp: you got me curious :-)

zberg02: hahai didn't even realize we owned that

zberg02: i guess the ops team is using that for something internal
ThinkComp: cool

zber g02: you freaked me out for a second

ThinkComp: heh sorry

zberg02: i thought you were talking about someone who was competing with us using our name haha
ThinkComp: no no

ThinkComp: sorry about that

ThinkComp: i was just wondering what it was

ThinkComp: how'slife

zber g02: stuff is pretty good

zber g02: we're redesigning the site

zber g02: going to launch in the next few days

zberg02: kind of excited

ThinkComp: nice

zberg02: alittle afraid

ThinkComp: heh

ThinkComp: you can't do worse than the post.harvard team

ThinkComp: i'm sureit will befine

zber g02: yea but they're not the competition

Zberg02: now i'm up against murdoch and myspace

ThinkComp: no, they'd just like to be

ThinkComp: yeah i heard about that

ThinkComp: sort of surprised at their valuation

ThinkComp: but i don't think they really overlap with the college niche that much
ThinkComp: so how much competition is there redly in the US?
ThinkComp: i get the impression that myspace is mostly popular abroad
zber g02: they don't have alarge college base yet

zber g02: but they are 80% american

ThinkComp: i still think you could have something amazing by integrating my email thing into your
site

ThinkComp: that murdoch definitely wouldn't

zber g02: why your email?

ThinkComp: because there's absolutely no spam

zberg02: how do you prevent it

ThinkComp: it doesn't runon SMTP

ThinkComp: it'sjust agiant mysqgl table

ThinkComp: but with embedded rules to prevent illegitimate mass mailing
ThinkComp: which SMTP lacks

ThinkComp: and you already have the most difficult part, identity verification, complete
ThinkComp: because you've been restricting usage by domain
ThinkComp: it would be the largest spam-free email network around

zber g02: but people could only email others on the network?



ThinkComp: you can email outside the network, but the person has to join before they can read it
ThinkComp: otherwise the message basically just sitstill the person signs up

ThinkComp: because the whole system depends on identity verification

ThinkComp: and the idea of enforcement--you spam, your account takes a hit

ThinkComp: i think, though, the in/out-of-network issue can work both ways depending on the size of
the network to start

ThinkComp: when it'stiny, it'sadisincentive to have to join

ThinkComp: but when it's large, there's actually an incentive

ThinkComp: your network is pretty large

ThinkComp: obviously

zberg02: yea

zberg02: i have issues with being too protective in a competitive environment though

zberg02: it also seems like the game becomes that you have to get as many peoplein as quickly as
possibe

zberg02: and not put barriersin the way

ThinkComp: why's that

ThinkComp: i mean, as quickly as possible

ThinkComp: and asfar as barriers go, there would be no harm in alowing al outgoing SMTP mail, and
automatically using a user's friend list as an incoming SMTP whitelist

zberg02: hey sorry i didn't mean to stop responding

zberg02: there are just alot of people around and we're doing design stuff

ThinkComp: np, sorry

zberg02: don't apologize

zberg02: i'm going to focus on that stuff though

zberg02: we'll speak soon

ThinkComp: ok

ThinkComp: good luck on the design front

ThinkComp: i'm happy to beta test

zber g02: okay we're testing it tomorrow

zberg02: if you're onlinei'll send you alink

ThinkComp: cool
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TRIAL EXHIBIT 19
The Facebook Blog: “Our Commitment to the Facebook Community”




facebook

The Facebook Blog

Our Commitment to the Facebook Community [
by Mark Zuckerberg on Tuesday, November 29, 2011 at 9:39am

| founded Facebook on the idea that people want to share and connect with people in their
lives, but to do this everyone needs complete control over who they share with at all times.

-

This idea has been the core of Facebook since day one. When 1 built the first version of
Facebook, almost nobody | knew wanted a public page on the internet. That seemed scary.
But as fong as they could make their page private, they felt safe sharing with their friends
online. Control was key. With Facebook, for the first time, people had the tools they needed
to do this. That's how Facebook became the world's biggest community online. We made it
easy for people to feel comfortable sharing things about their real lives.

[ ]

=

-

We've added many new tools since then: sharing photos, creating groups, commenting on
and liking your friends' posts and recently even listening to music or watching videos
together. With each new tool, we've added new privacy controls to ensure that you continue
to have complete control over who sees everything you share. Because of these tools and
controls, most people share many more things today than they did a few years ago.

L)

| NN

Overall, | think we have a good history of providing transparency and control over who can
see your information.

That said, I'm the first to admit that we've made a bunch of mistakes. In particular, 1 think
that a small number of high profile mistakes, like Beacon four years ago and poor execution
as we transitioned our privacy model two years ago, have often overshadowed much of the
good work we've done.

| also understand that many people are just naturally skeptical of what it means for
hundreds of millions of people to share so much personal information online, especially
using any one service. Even if our record on privacy were perfect, | think many people
would still rightfully question how their information was protected. It's important for people
to think about this, and not one day goes by when | don't think about what it means for us
to be the stewards of this community and their trust.

Facebook has always been committed to being transparent about the information you have {
stored with us - and we have led the internet in building tools to give people the ability to W

see and control what they share. "

But we can also always do better. I'm committed to making Facebook the leader in
transparency and control around privacy.



As we have grown, we have tried our best to listen closely to the people who use Facebook.
We also work with regulators, advocates and experts to inform our privacy practices and
policies. Recently, the US Federal Trade Commission established agreements with Google
and Twitter that are helping to shape new privacy standards for our industry. Today, the
FTC announced a similar agreement with Facebook. These agreements create a framework
for how companies should approach privacy in the United States and around the world.

For Facebook, this means we're making a clear and formal long-term commitment to do the
things we've always tried to do and planned to keep doing -- giving you tools to control
who can see your information and then making sure only those people you intend can see it.

In the last 18 months alone, we've announced more than 20 new tools and resources
designed to give you more control over your Facebook experience. Some of the things these
include are:

* An easier way to select your audience when making a new post

« Inline privacy controls on all your existing posts

» The ability to review tags made by others before they appear on your profile

¢ Friend lists that are easier to create and that maintain themselves automatically
* A new groups product for sharing with smaller sets of people

» A tool to view your profile as someone else would see it

« Tools to ensure your information stays secure like double login approval

« Mobile versions of your privacy controls

o An easy way to download all your Facebook data

¢ A new apps dashboard to control what your apps can access

¢ A new app permission dialog that gives you clear control over what an app can do anytime
you add one

« Many more privacy education resources

As a matter of fact, privacy is so deeply embedded in all of the development we do that
every day tens of thousands of servers worth of computational resources are consumed
checking to make sure that on any webpage we serve, that you have access to see each of
the sometimes hundreds or even thousands of individual pieces of information that come
together to form a Facebook page. This includes everything from every post on a page to
every tag in those posts to every mutual friend shown when you hover over a person’s
name. We do privacy access checks literally tens of billions of times each day to ensure
we're enforcing that only the people you want see your content. These privacy principles are
written very deeply into our code.

Even before the agreement announced by the FTC today, Facebook had already proactively
addressed many of the concerns the FTC raised. For example, their complaint to us
mentioned our Verified Apps Program, which we canceled almost two years ago in
December 2009. The same complaint also mentions cases where advertisers inadvertently
received the ID numbers of some users in referrer URLs. We fixed that problem over a year
ago in May 2010.

In addition to these product changes, the FTC also recommended improvements to our
internal processes. We've embraced these ideas, too, by agreeing to improve and formalize
the way we do privacy review as part of our ongoing product development process. As part
of this, we will establish a biennial independent audit of our privacy practices to ensure



we're living up to the commitments we make.

Even further, effective today | am creating two new corporate officer roles to make sure our
commitments will be reflected in what we do internally -~ in the development of our
products and the security of our systems —— and externally —- in the way we work
collaboratively with regulators, government agencies and privacy groups from around the
world:

- Erin Egan will become Chief Privacy Officer, Policy. Erin recently joined Facebook after
serving as a partner and co-chair of the global privacy and data security practice of
Covington & Burling, the respected international law firm. Throughout her career, Erin has
been deeply involved in legislative and regulatory efforts to address privacy, data security,
spam, spyware and other consumer protection issues. Erin will lead our engagement in the
global public discourse and debate about online privacy and ensure that feedback from
regulators, legislators, experts and academics from around the world is incorporated into
Facebook's practices and policies.

- Michael Richter will become Chief Privacy Officer, Products. Michael is currently Facebook's
Chief Privacy Counsel on our legal team. In his new role, Michael will join our product
organization to expand, improve and formalize our existing program of internal privacy
review. He and his team will work to ensure that our principles of user control, privacy by
design and transparency are integrated consistently into both Facebook's product
development process and our products themselves.

These two positions will further strengthen the processes that ensure that privacy control is
built into our products and policies. I'm proud to have two such strong individuals with so
much privacy expertise serving in these roles.

Today's announcement formalizes our commitment to providing you with control over your
privacy and sharing -- and it also provides protection to ensure that your information is
only shared in the way you intend. As the founder and CEO of Facebook, | look forward to
working with the Commission as we implement this agreement. It is my hope that this
agreement makes it clear that Facebook is the leader when it comes to offering people
control over the information they share online.

Finally, | also want to reaffirm the commitment | made when | first launched Facebook. We

will serve you as best we can and work every day to provide you with the best tools for you
to share with each other and the world. We will continue to improve the service, build new
ways for you to share and offer new ways to protect you and your information better than

any other company in the world.

Be the first of your friends to like this.
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Think Computer Corporation v. Facebook, Inc.
Timeline of Events

1902

According to The New York Times, "Face book" is used as a generic term.

Friday, August 1, 2003

5:30:39 P.M. EDT
Think Computer Corporation’s houseSYSTEM launches at Harvard University via the Harvard College
Student Entrepreneurship Council (SEC).

Return-Path: <httpd@kermit.thinkcomputer.com>
Received: from kermit.thinkcomputer.com ([64.27.108.140])
by bs2-06.fas.harvard.edu (8.11.6p2/8.11.6) with ESMTP id h71LUgn11963
for <greensp@fas.harvard.edu>; Fri, 1 Aug 2003 17:30:42 -0400
Received: (from httpd@Iocalhost)
by kermit.thinkcomputer.com (8.9.3/8.9.3) id RAA11724;
Fri, 1 Aug 2003 17:30:39 -0400
Date: Fri, 1 Aug 2003 17:30:39 -0400
Message-Id: <200308012130.RAA11724@kermit.thinkcomputer.com>
To: Aaron Greenspan <greensp@fas.harvard.edu>
Subject: Welcome to houseSYSTEM.
From: Harvard SEC <info@harvardsec.org>

Introducing the web site that will change student life at Harvard: houseSYSTEM. And you already have an account.

Plan your shopping period. See who owns the textbooks you want. Sell your fridge. Browse the message board; forget house-open spam. Check your e-mail.
Search Google. Query the HSA Unofficial Guide for a Thai restaurant you haven't already been to. Or seven. See if you have packages. Get a job. Hitch a ride to
Barcelona. Reserve rooms. Find out which houses have bright blue doors. Give the administrators those evasive pre-registration statistics that they just can't seem
to come up with.

Now it's all in one place, it's all student-run--and it's all without sacrificing your shopping period.
The Harvard Student Entreprneurship Council presents houseSYSTEM.

Visit http://www.harvardsec.org/projects/housesystem.html, and see for yourself.

http://www.harvardsec.org

Wednesday, August 6, 2003

1:08:35 P.M. EDT

On behalf of the Harvard University administration, Lowell House Senior Tutor Jay Ellison demands that
houseSYSTEM stop accepting new members based on pure speculation concerning the site’s security
measures.

From - Sun Aug 20 16:07:29 2006

X-Mozilla-Status: 1001

X-Mozilla-Status2: 00000000

Return-Path: <lo-abst@fas.harvard.edu>

Received: from ST.fas.harvard.edu (roam142-29.fas.harvard.edu [140.247.142.29])
by bs1-07.fas.harvard.edu (8.11.6p2/8.11.6) with ESMTP id h76HEMK16611;
Wed, 6 Aug 2003 13:14:48 -0400

Message-Id: <5.1.0.14.2.20030806125753.039fb2cO0@imap.fas.harvard.edu>

X-Sender: lo-abst@imap.fas.harvard.edu

X-Mailer: QUALCOMM Windows Eudora Version 5.1

Date: Wed, 06 Aug 2003 13:08:35 -0400

To: greensp@fas.harvard.edu

From: Lowell House Senior Tutor <lo-abst@fas.harvard.edu>

Subject: HarvardSEC

Mime-Version: 1.0

Content-Type: text/plain; charset="us-ascii"; format=flowed

Aaron,

The Dean's office, and the office of computing services for FAS, have asked that | contact you and ask you to immediately stop collecting student email and
password information on your HarvardSEC website for security reasons. Any email addresses, passwords, or student information you currently have should not

1
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be used or transmitted in any form until this matter is cleared up. Paul Bottino, FAS computing services, and the dean's office, will look into the matter next week
(Paul is currently on vacation and has undependable email access only. He will return on Monday).

If you have any questions, please feel free to be in touch with me.

Jay

John (Jay) Ellison, PhD

Allston Burr Senior Tutor in Lowell House

Lecturer on Near Eastern Languages and Civilizations
Harvard University

Lowell House Office

10 Holyoke Place
Cambridge, MA 02138-7566
Off: 617-495-2283

Fax: 617-495-2523
lo-abst@fas.harvard.edu

Thursday, August 28, 2003

3:31:17 P.M. EDT
Jay Ellison addresses the "proposed face book” in an e-mail to the officers of the Harvard College SEC,
interchangeably using the term "face book” and "facebook” (with and without a space).

From lo-abst@fas.harvard.edu Thu Aug 28 15:37:51 2003

Return-Path: <lo-abst@fas.harvard.edu>

Received: from ST.fas.harvard.edu (roam142-29.fas.harvard.edu [140.247.142.29])
by us17.unix.fas.harvard.edu (8.11.6p2/8.11.6) with ESMTP id h7SJbnG25844;
Thu, 28 Aug 2003 15:37:49 -0400

Message-Id: <5.1.0.14.2.20030828151741.03a99008@imap.fas.harvard.edu>

X-Sender: lo-abst@imap.fas.harvard.edu

X-Mailer: QUALCOMM Windows Eudora Version 5.1

Date: Thu, 28 Aug 2003 15:31:17 -0400

To: greensp@fas.harvard.edu, buzescu@fas.harvard.edu, ruidong@fas.harvard.edu,

yesilevs@fas.harvard.edu, jgarcia@fas.harvard.edu, wmo@fas.harvard.edu

From: Lowell House Senior Tutor <lo-abst@fas.harvard.edu>

Subject: SEC and houseSYSTEM

Mime-Version: 1.0

Content-Type: text/plain; charset="us-ascii"; format=flowed

Status: RO

X-Status:

X-Keywords: $Forwarded

X-UID: 1081

Dear SEC,

| appreciate your addressing some of the issues | raised in my last letter regarding the SEC and houseSYSTEM web sites. There are some remaining issues to
resolve, a number of which were discussed in an email that Aaron sent to me at the end of last week. | have summarized these issues briefly below.

1. Most importantly, at this point, SEC is not an approved undergraduate student group, despite its connection to the former TECH student group. Therefore, the
SEC must go through the normal steps for approval and authorization from the College. This procedure is not difficult, as you know, and Dean Judith Kidd has
advised me that she will expedite the approval process for SEC. However, there are certain items SEC must provide for Dean Kidd to move forward; | believe her
office, through Susan Cooke, has already been in touch with you about this.

2. Once SEC is approved by the College, it will have permission to use the Harvard name, but the Provost's office (which oversees use of name issues) has
advised that you must use "Harvard College" rather than simply "Harvard," meaning that the name of the group will become "Harvard College

SEC." Please also be aware that the Provost's office is now reviewing the use of Harvard's name in domain names, a practise that is not allowed. It is quite
possible that, as a result of this review, all student groups with domain names that include "Harvard" will be required to change their URLs. Although this is not now
a requirement for you, it may be worth your preemptively changing the domain name, removing the name Harvard from it and any related pages. That way you can
take care of this before your list of subscribers gets much bigger.

Most importantly, you must make clear that your group is a student group and is not operated by Harvard University. For houseSYSTEM, Aaron's proposed
disclaimer "houseSYSTEM is not endorsed by or operated by Harvard University" is sufficient. This disclaimer must appear on every page of the site. Additionally,
to ensure that there is no confusion, you should continue to use your own shield on your sites. The design is clear and quite good, and helps to distinguish the
sites from official University sites.

3. As | mentioned in my previous email, simply because a work is available on the web does not make it available to be copied, even with proper attribution.
Copyrighted content can only be reproduced with the permission of the copyright holders. The University owns the copyright to all content on the House web sites
but once SEC is officially approved by the College you may approach the Masters of each House directly and ask for permission to use content from their sites.
Without express permission of the House

Masters, nothing on Harvard's House websites can be duplicated. Once permission is granted, you will still need to provide attribution, followed by a note stating:
"Used with permission."

(As an aside, your use of the Spider Man theme on the houseSYSTEM site may also be a copyright violation. Since Hollywood and the music industry are cracking
down heavily on infringements of copyright, you may want to reconsider your use of that material.)

4. As for the proposed face book, the College will not permit the SEC to post on your site information that it collects or maintains about students. Federal law
imposes strict obligations on the College with regard to the dissemination of student information, including names, addresses, phone numbers and photographs.
The College therefore will not release information of this kind to you, or to any other student group for that matter, even with students' consent. | should also
remind you that it is a violation of

College rules to gather such data from a Harvard source and recompile it in any form. You cannot, therefore, simply take information from house facebooks and
post it on your site. If you have specific questions about this issue, please feel free to contact me.

To sum up, once SEC has received official approval from the College and you have addressed the above issues, you will be able to reopen the site to new
members. As | stated, Dean Kidd has promised to fast-track the approval process, so it is in your interest to get the required information to her as soon as
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possible. If you have any questions, please feel free to contact me. Again, | would like to have the opportunity to meet with all of you when you return to the
Cambridge area.

Jay

John (Jay) Ellison, PhD

Allston Burr Senior Tutor in Lowell House

Lecturer on Near Eastern Languages and Civilizations
Harvard University

Lowell House Office

10 Holyoke Place
Cambridge, MA 02138-7566
Off: 617-495-2283

Fax: 617-495-2523
lo-abst@fas.harvard.edu

Friday, August 29, 2003

4:00 P.M. EDT

Aaron Greenspan and Jay Ellison meet in Jay Ellison’s office in Lowell House A-entryway, where Aaron
presents Jay with evidence of the Harvard University administration trespassing on Think Computer
Corporation’s privately-owned server without permission. The houseSYSTEM Face Book is one of many
topics of conversation.

From lo-abst@fas.harvard.edu Thu Aug 28 22:35:06 2003

Return-Path: <lo-abst@fas.harvard.edu>

Received: from ST.fas.harvard.edu (roam142-29.fas.harvard.edu [140.247.142.29])
by us17.unix.fas.harvard.edu (8.11.6p2/8.11.6) with ESMTP id h7T2Z6R06779
for <greensp@fas.harvard.edu>; Thu, 28 Aug 2003 22:35:06 -0400

Message-Id: <5.1.0.14.2.20030828222824.03ac5ff0@imap.fas.harvard.edu>

X-Sender: lo-abst@imap.fas.harvard.edu

X-Mailer: QUALCOMM Windows Eudora Version 5.1

Date: Thu, 28 Aug 2003 22:28:33 -0400

To: Aaron Greenspan <greensp@fas.harvard.edu>

From: Lowell House Senior Tutor <lo-abst@fas.harvard.edu>

Subject: Re: Copyright Permission

In-Reply-To: <3F4EB90C.5070201@fas.harvard.edu>

References: <5.1.0.14.2.20030828182123.039cf688@imap.fas.harvard.edu>

<5.1.0.14.2.20030828162955.00a9c110@imap.fas.harvard.edu>

<5.1.0.14.2.20030828162955.00a9c110@imap.fas.harvard.edu>

<5.1.0.14.2.20030828182123.039cf688@imap.fas.harvard.edu>

Mime-Version: 1.0

Content-Type: text/plain; charset="us-ascii"; format=flowed

Status: RO

X-Status:

X-Keywords:

X-UID: 1087

Sounds good, see you then.
Jay

At 10:23 PM 8/28/2003 -0400, you wrote:
>Jay,
>

>Sure, tomorrow at 4:00 P.M. is fine with me. I'll see you then in your
>office in A entryway unless | hear otherwise.

>
>Thanks,
>

>Aaron

John (Jay) Ellison, PhD

Allston Burr Senior Tutor in Lowell House

Lecturer on Near Eastern Languages and Civilizations
Harvard University

Lowell House Office

10 Holyoke Place
Cambridge, MA 02138-7566
Off: 617-495-2283

Fax: 617-495-2523
lo-abst@fas.harvard.edu

Wednesday, September 3, 2003

2:33:19 P.M. EDT
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After a month of battling various Harvard University administrators, Jay Ellison allows houseSYSTEM to
be re-opened to new members.

From lo-abst@fas.harvard.edu Wed Sep 3 14:33:20 2003

Return-Path: <lo-abst@fas.harvard.edu>

Received: from JQVGNOL1.fas.harvard.edu (dnewell-7.fas.harvard.edu [140.247.166.77])
by us20.unix.fas.harvard.edu (8.11.6p2/8.11.6) with ESMTP id h83IXJN07717;
Wed, 3 Sep 2003 14:33:19 -0400

Message-Id: <5.1.0.14.2.20030903141852.02c8a6e8@imap.fas.harvard.edu>

X-Sender: lo-abst@imap.fas.harvard.edu

X-Mailer: QUALCOMM Windows Eudora Version 5.1

Date: Wed, 03 Sep 2003 14:26:29 -0400

To: Aaron Greenspan <greensp@fas.harvard.edu>

From: Lowell House Senior Tutor <lo-abst@fas.harvard.edu>

Subject: Re: [Fwd: Harvard College SEC Constitution]

In-Reply-To: <3F562F48.7020909@fas.harvard.edu>

Mime-Version: 1.0

Content-Type: text/plain; charset="us-ascii"; format=flowed

Status: RO

X-Status:

X-Keywords: $Forwarded

X-UID: 1136

Aaron,
You may open the houseSYSTEM sign up for new members.

Jay

At 02:13 PM 9/3/2003 -0400, you wrote:
>Jay,
>

>Please let me know if we can allow new members to sign up for houseSYSTEM.

>

>Thanks,

>

>Aaron

>

>Return-Path: <jhkidd@fas.harvard.edu>

>Received: from illingw.fas.harvard.edu (roam70-25.fas.harvard.edu
>[140.247.70.25])

> by us17.unix.fas.harvard.edu (8.11.6p2/8.11.6) with ESMTP id
> h83HfQw09281;

> Wed, 3 Sep 2003 13:41:26 -0400

>Message-Id: <5.2.1.1.2.20030903134725.026a99c0@imap.fas.harvard.edu>
>X-Sender: jhkidd@imap.fas.harvard.edu

>X-Mailer: QUALCOMM Windows Eudora Version 5.2.1

>Date: Wed, 03 Sep 2003 13:52:53 -0400

>To: greensp@fas.harvard.edu

>From: "Judith H. Kidd" <jhkidd@fas.harvard.edu>

>Subject: Harvard College SEC Constitution

>Cc: lo-abst@fas.harvard.edu, susan_cooke@harvard.edu
>Mime-Version: 1.0

>Content-Type: text/plain; charset="us-ascii"; format=flowed

>

>Dear Aaron,

>

>Thank you for making the suggested final change to the constitution of
>Harvard College SEC. The organization may recruit at the Activity
>Fairs. You need to contact Jay Ellison for permission to turn on houseSYSTEM.
>

>| would like to meet with you and at least two of the other Harvard
>College SEC officers on Monday, Sept. 8th at 2 p.m. in my office, first
>floor, University Hall. Please let me know if this is possible.

>

>All the best,

>Judith Kidd

>

>

>

>Judith H. Kidd

>Acting Associate Dean of Harvard College

>and Director of Phillips Brooks House

>

>University Hall, First Floor

>Phone: 617/495-1558

>FAX: 617496-8268

>

>Phillips Brooks House

>Phone: 617/496-1740

>FAX:  617/496-8110

>

>Harvard Yard

>Cambridge, MA 02138

John (Jay) Ellison, PhD

Allston Burr Senior Tutor in Lowell House
Lecturer on Near Eastern Languages and Civilizations
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Harvard University

Lowell House Office

10 Holyoke Place
Cambridge, MA 02138-7566
Off: 617-495-2283

Fax: 617-495-2523
lo-abst@fas.harvard.edu

Thursday, September 18, 2003

10:18:53 P.M. EDT
Aaron Greenspan e-mails Mark Zuckerberg on behalf of the Harvard College Student Entrepreneurship
Council (SEC).

From - Tue Aug 29 14:25:03 2006

X-Mozilla-Status: 0001

X-Mozilla-Status2: 00000000

Message-ID: <3F6A678D.3000007 @harvardsec.org>
Date: Thu, 18 Sep 2003 22:18:53 -0400

From: Harvard College SEC <info@harvardsec.org>
User-Agent: Mozilla/5.0 (Windows; U; Windows NT 5.1; en-US; rv:1.5b) Gecko/20030827
X-Accept-Language: en-us, en

MIME-Version: 1.0

To: mzuckerb@fas.harvard.edu

Subject: CourseMatch.com

Content-Type: text/plain; charset=us-ascii; format=flowed
Content-Transfer-Encoding: 7bit

Mark,

Neat site. It's pretty similar to what we've been working on with houseSYSTEM. | don't know if you've seen it yet...http://www.kirkland.harvardsec.org.
Aaron

Aaron Greenspan

President

Harvard College Student Entrepreneurship Council

http://www.harvardsec.org

Friday, September 19, 2003

1:30:15 A.M. EDT
Aaron Greenspan e-mails the other officers of the Harvard College SEC informing them that the "initial
face book code is done.”

From - Mon Feb 16 11:16:26 2004

X-Mozilla-Status: 0001

X-Mozilla-Status2: 00000000

Message-ID: <3F6A9467.9030909@fas.harvard.edu>
Date: Fri, 19 Sep 2003 01:30:15 -0400

From: Aaron Greenspan <greensp@fas.harvard.edu>
User-Agent: Mozilla/5.0 (Windows; U; Windows NT 5.1; en-US; rv:1.5b) Gecko/20030827
X-Accept-Language: en-us, en

MIME-Version: 1.0

To: SEC Management Team <team@bharvardsec.org>
Subject: Face Book

Content-Type: text/plain; charset=us-ascii; format=flowed
Content-Transfer-Encoding: 7bit

Hey guys,
The initial face book code is done for houseSYSTEM. Try testing it out and see what you think.
Thanks,

Aaron

Sunday, October 26, 2003

4:32:35 P.M. EST
Aaron Greenspan e-mails Mark Zuckerberg based on an article in The Harvard Crimson’s news
magazine, Fifteen Minutes (FM).

5

THINK COMPUTER CORPORATION CONFIDENTIAL



THINK COMPUTER CORPORATION CONFIDENTIAL

From - Tue Aug 29 14:25:11 2006

X-Mozilla-Status: 0001

X-Mozilla-Status2: 00000000

BCC: Felix Yu <fyu@fas.harvard.edu>

Message-ID: <3F9C3D73.8030605@harvardsec.org>
Date: Sun, 26 Oct 2003 16:32:35 -0500

From: Harvard College SEC <info@harvardsec.org>
User-Agent: Mozilla/5.0 (Windows; U; Windows NT 5.1; en-US; rv:1.5) Gecko/20031007
X-Accept-Language: en-us, en

MIME-Version: 1.0

To: Mark Zuckerberg <mzuckerb@fas.harvard.edu>
Subject: Congratulations

Content-Type: text/plain; charset=us-ascii; format=flowed
Content-Transfer-Encoding: 7bit

Mark,

| saw the article in FM about Synapse, and wanted offer my congratulations. It's not easy to attract that kind of industry attention. If you don't already know about it,
you should take a look at the Student Entrepreneurship Council, a club here on campus. We'd love to have you as a member.

If you have any questions, feel free to let me know.
Thanks,
Aaron

Aaron Greenspan
President
Harvard College Student Entrepreneurship Council

http://www.harvardsec.org

Tuesday, November 4, 2003

4:03:23 A.M. EST
Mark Zuckerberg responds to Aaron Greenspan’s e-mail.

From - Sun Aug 20 16:18:33 2006

X-Mozilla-Status: 0013

X-Mozilla-Status2: 00000000

Return-Path: <mzuckerb@fas.harvard.edu>

Received: from us20.unix.fas.harvard.edu (us20.unix.fas.harvard.edu [140.247.35.60])
by kermit.thinkcomputer.com (8.9.3/8.9.3) with ESMTP id EAA14414
for <info@harvardsec.org>; Tue, 4 Nov 2003 04:03:18 -0500

Received: from is04.fas.harvard.edu (IDENT:daemon@is04.fas.harvard.edu [140.247.34.24])
by us20.unix.fas.harvard.edu (8.11.7p2/8.11.7) with ESMTP id hA493NV32168
for <info@harvardsec.org>; Tue, 4 Nov 2003 04:03:23 -0500

Received: by is04.fas.harvard.edu with ESMTP id hA493NY14560; Tue, 4 Nov 2003 04:03:23 -0500 (EST)

X-Authentication-Warning: is04.fas.harvard.edu: mzuckerb owned process doing -bs

Date: Tue, 4 Nov 2003 04:03:23 -0500 (EST)

From: Mark Elliot Zuckerberg <mzuckerb@fas.harvard.edu>

To: Harvard College SEC <info@harvardsec.org>

Subject: Re: Congratulations

In-Reply-To: <3F9C3D73.8030605@harvardsec.org>

Message-ID: <Pine.OSF.4.58.0311040402360.13697@is04.fas.harvard.edu>

References: <3F9C3D73.8030605@harvardsec.org>

MIME-Version: 1.0

Content-Type: TEXT/PLAIN; charset=US-ASCII

Aaron,

I'd definitely be interested in checking out SEC. When and where do you guys meet? I'll try to make the next meeting...
Mark

On Sun, 26 Oct 2003, Harvard College SEC wrote:

> Mark,

>

> | saw the article in FM about Synapse, and wanted offer my

> congratulations. It's not easy to attract that kind of industry

> attention. If you don't already know about it, you should take a look at

> the Student Entrepreneurship Council, a club here on campus. We'd love
> to have you as a member.

>

> If you have any questions, feel free to let me know.

>

> Thanks,

>

> Aaron

>

> Aaron Greenspan

> President

> Harvard College Student Entrepreneurship Council
>

> http://www.harvardsec.org
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Sunday, January 4, 2004

5:35:05 P.M. EST
Mark Zuckerberg visits the Harvard College SEC web site and clicks on the link to the Kirkland House
houseSYSTEM home page.

roam175-29.student.harvard.edu - - [04/Jan/2004:17:35:05 -0500] "GET / HTTP/1.1" 200 14784 "http://www.harvardsec.org/projects/housesystem2.html"
"Mozilla/5.0 (X11; U; Linux i686; en-US; rv:1.5) Gecko/20031007 Firebird/0.7"

5:35:22 P.M. EST

Mark Zuckerberg signs into houseSYSTEM with an account other than his own, as he technically hasn’t
signed up as a member yet. He proceeds to use the CriticalMass course shopping list for approximately
two minutes.

roam175-29.student.harvard.edu - - [04/Jan/2004:17:35:22 -0500] "POST /index.html HTTP/1.1" 200 18590 "http://www.kirkland.harvardsec.org/" "Mozilla/5.0
(X11; U; Linux i686; en-US; rv:1.5) Gecko/20031007 Firebird/0.7"

5:38:37 P.M. EST
Still usng an account other than his own, Mark Zuckerberg signs into houseSYSTEM's Universal Face
Book.

roam175-29.student.harvard.edu - - [04/Jan/2004:17:38:37 -0500] "GET /facebook/index.html HTTP/1.1" 200 40723
"http://www.kirkland.harvardsec.org/index.html" "Mozilla/5.0 (X11; U; Linux i686; en-US; rv:1.5) Gecko/20031007 Firebird/0.7"

Monday, January 5, 2004

4:44:46 P.M. EST

The next day, Mark Zuckerberg goes back to the My Account page on houseSYSTEM by clicking on the
link from the Universal Face Book window that was still open on his computer from browsing the previous
day.

roam175-29.student.harvard.edu - - [05/Jan/2004:16:44:46 -0500] "GET /myaccount/index.html HTTP/1.1" 200 5464
"http://www.kirkland.harvardsec.org/facebook/index.html" "Mozilla/5.0 (X11; U; Linux i686; en-US; rv:1.5) Gecko/20031007 Firebird/0.7"

4:44:50 P.M. EST
Four seconds later, Mark Zuckerberg visits the Credits page of the site, which clearly stated that Aaron
Greenspan and Think Computer Corporation were the authors and owners of the copyrighted software
contained therein.

roam175-29.student.harvard.edu - - [05/Jan/2004:16:44:50 -0500] "GET /credits/index.html HTTP/1.1" 200 8249
"http://www.kirkland.harvardsec.org/myaccount/index.html" "Mozilla/5.0 (X11; U; Linux i686; en-US; rv:1.5) Gecko/20031007 Firebird/0.7"

5:01:47 P.M. EST
Mark Zuckerberg visits the My Account page, possibly opening a new tab in his web browser.

roam175-29.student.harvard.edu - - [05/Jan/2004:17:01:47 -0500] "GET /myaccount/index.html HTTP/1.1" 200 5464
"http://www.kirkland.harvardsec.org/facebook/index.html" "Mozilla/5.0 (X11; U; Linux i686; en-US; rv:1.5) Gecko/20031007 Firebird/0.7"

5:01:48 P.M. EST
After using the My Account page, Mark Zuckerberg visits the Credits page once more.

roam175-29.student.harvard.edu - - [05/Jan/2004:17:01:48 -0500] "GET /credits/index.html HTTP/1.1" 200 8249
"http://www_.kirkland.harvardsec.org/myaccount/index.html" "Mozilla/5.0 (X11; U; Linux i686; en-US; rv:1.5) Gecko/20031007 Firebird/0.7"

Tuesday, January 6, 2004
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12:03:07 A.M. EST
Mark Zuckerberg clicks on the link to the Universal Face Book on the houseSYSTEM home page for
Kirkland House.

roam175-29.student.harvard.edu - - [06/Jan/2004:00:03:07 -0500] "GET /facebook/index.html HTTP/1.1" 200 5470 "http://www.kirkland.harvardsec.org/index.html"
"Mozilla/5.0 (X11; U; Linux i686; en-US; rv:1.5) Gecko/20031007 Firebird/0.7"

12:03:11 A.M. EST

After taking approximately five seconds to display an error message, Think’'s Lampshade® programming
framework automatically rejects Mark Zuckerberg's request to visit the Universal Face Book since his
previous session has expired. He is redirected to the home page for the Kirkland House houseSYSTEM
site.

roam175-29.student.harvard.edu - - [06/Jan/2004:00:03:11 -0500] "GET /index.html?url=http://www_kirkland.harvardsec.org/facebook/index.html HTTP/1.1" 200
14880 "http://www.kirkland.harvardsec.org/facebook/index.html" "Mozilla/5.0 (X11; U; Linux i686; en-US; rv:1.5) Gecko/20031007 Firebird/0.7"

12:48:36 A.M. EST
About forty-five minutes later, Mark Zuckerberg either manually types the Kirkland House houseSYSTEM
site’'s web address into his web browser’'s URL bar, or clicks on a bookmark he has created for the site.

roam175-29.student.harvard.edu - - [06/Jan/2004:00:48:36 -0500] "GET / HTTP/1.1" 200 14784 "-" "Mozilla/5.0 (X11; U; Linux i686; en-US; rv:1.5)
Gecko/20031007 Firebird/0.7"

6:19:11 A.M. EST
Mark Zuckerberg sends an e-mail to Aaron Greenspan.

From mzuckerb@fas.harvard.edu Tue Jan 6 06:19:11 2004

X-Mozilla-Status: 0001

X-Mozilla-Status2: 00000000

Return-Path: <mzuckerb@fas.harvard.edu>

Received: from isO1.fas.harvard.edu (IDENT:daemon@is01.fas.harvard.edu [140.247.34.21])
by us18.unix.fas.harvard.edu (8.11.7p2/8.11.7) with ESMTP id i06BJBj30442
for <greensp@fas.harvard.edu>; Tue, 6 Jan 2004 06:19:11 -0500

Received: by isO1.fas.harvard.edu with ESMTP id i06BJBN11421; Tue, 6 Jan 2004 06:19:11 -0500 (EST)

X-Authentication-Warning: is01.fas.harvard.edu: mzuckerb owned process doing -bs

Date: Tue, 6 Jan 2004 06:19:11 -0500 (EST)

From: Mark Elliot Zuckerberg <mzuckerb@fas.harvard.edu>

To: Aaron Jacob Greenspan <greensp@fas.harvard.edu>

Subject: question

Message-ID: <Pine.OSF.4.58.0401060611190.19401@is01.fas.harvard.edu>

MIME-Version: 1.0

Content-Type: TEXT/PLAIN; charset=US-ASCII

Status: RO

X-Status: A

X-Keywords:

X-UID: 2028

Aaron,

| was thinking of making a web app that would use the Harvard course catalog, but I'm a little worried about the university getting upset after the whole facemash
episode. | know you used info from the catalog in your shopping list scheduler in housesystem (which is awesome by the way), so | was wondering if you had to
get permission to use that material and if so, whom you contacted. Or maybe if you didn't ask permission but you think | should for extra precaution, do you have
any idea whom | could ask?

Thanks a lot!

Mark

6:20:09 A.M. EST
At about six in the morning, Mark Zuckerberg searches for "universal facebook” on Google, finding the
Universal Face Book on the Quincy House houseSYSTEM web site.

roam175-29.student.harvard.edu - - [06/Jan/2004:06:20:09 -0500] "GET /facebook/ HTTP/1.1" 200 5436 "http://www.google.com/search?hl=en&ie=UTF-
8&0e=UTF-8&¢q=universal+facebook&btnG=Google+Search" "Mozilla/5.0 (X11; U; Linux i686; en-US; rv:1.5) Gecko/20031007 Firebird/0.7"

6:20:40 A.M. EST
Coming from the Universal Face Book page, Mark Zuckerberg attempts to sign into the Quincy House
houseSYSTEM site, but does not have an account yet.

roam175-29.student.harvard.edu - - [06/Jan/2004:06:20:40 -0500] "POST /index.html HTTP/1.1" 200 5813
"http://www.quincy.harvardsec.org/index.html?url=http://www.quincy.harvardsec.org/facebook/" "Mozilla/5.0 (X11; U; Linux i686; en-US; rv:1.5) Gecko/20031007
Firebird/0.7"
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6:20:48 A.M. EST
Mark Zuckerberg comes back to the Kirkland House houseSYSTEM site from visiting the Quincy House
houseSYSTEM site, where he again lands up on the Credits page.

roam175-29.student.harvard.edu - - [06/Jan/2004:06:20:48 -0500] "GET / HTTP/1.1" 200 14779 "http://www.quincy.harvardsec.org/credits/index.html" "Mozilla/5.0
(X11; U; Linux i686; en-US; rv:1.5) Gecko/20031007 Firebird/0.7"

6:21:00 A.M. EST
Mark Zuckerberg attempts to sign into the Kirkland House houseSYSTEM site, but does not have an
account yet.

roam175-29.student.harvard.edu - - [06/Jan/2004:06:21:00 -0500] "POST /index.html HTTP/1.1" 200 5821 "http://www.kirkland.harvardsec.org/" "Mozilla/5.0 (X11;
U; Linux i686; en-US; rv:1.5) Gecko/20031007 Firebird/0.7"

6:21:10 A.M. EST
Ten seconds later, Mark Zuckerberg visits the Sign Up page on the Kirkland House houseSYSTEM site.

roam175-29.student.harvard.edu - - [06/Jan/2004:06:21:10 -0500] "GET /signup/index.html HTTP/1.1" 200 13567 "http://www.kirkland.harvardsec.org/"
"Mozilla/5.0 (X11; U; Linux i686; en-US; rv:1.5) Gecko/20031007 Firebird/0.7"

6:21:38 A.M. EST
Mark Zuckerberg clicks the Sign Up button at the bottom of the Sign Up page, but has not filled out the
form correctly. An error message appears instructing him to correct the problems with his submission.

roam175-29.student.harvard.edu - - [06/Jan/2004:06:21:38 -0500] "POST /signup/index.html HTTP/1.1" 200 14343 "
http://www.kirkland.harvardsec.org/signup/index.html" "Mozilla/5.0 (X11; U; Linux i686; en-US; rv:1.5) Gecko/20031007

6:22:14 A.M. EST

Mark Zuckerberg clicks the Sign Up button at the bottom of the Sign Up page once more. The form is
filled out properly, and row 1234 is added to the houseSYSTEM "members” database table, timestamped
at 1/6/2004 6:22:14 A.M. It is the only member row with this timestamp.

roam175-29.student.harvard.edu - - [06/Jan/2004:06:22:14 -0500] "POST /signup/index.html HTTP/1.1" 200 6502
"http://www.kirkland.harvardsec.org/signup/index.html" "Mozilla/5.0 (X11; U; Linux i686; en-US; rv:1.5) Gecko/20031007 Firebird/0.7"

6:22:27 A.M. EST
Thirteen seconds later, Mark Zuckerberg signs into houseSYSTEM with his own account for the first time.

roam175-29.student.harvard.edu - - [06/Jan/2004:06:22:27 -0500] "POST /index.html HTTP/1.1" 200 18449 " http://www.kirkland.harvardsec.org/index.html"
"Mozilla/5.0 (X11; U; Linux i686; en-US; rv:1.5) Gecko/20031007 Firebird/0.7"

6:23:24 A.M. EST
While using the CriticalMass course review component of houseSYSTEM, Mark Zuckerberg checks the
profile for "COMPSCI 121: Introduction to Formal Systems and Computation.”

roam175-29.student.harvard.edu - - [06/Jan/2004:06:23:24 -0500] "GET /criticalmass/courses/courseprofile.htm|?id=515 HTTP/1.1" 200 10062
"http://www.kirkland.harvardsec.org/criticalmass/courses/index.html" "Mozilla/5.0 (X11; U; Linux i686; en-US; rv:1.5) Gecko/20031007 Firebird/0.7"

6:23:45 A.M. EST
Less than two minutes after signing up, Mark Zuckerberg returns to the houseSYSTEM Universal Face
Book on the Kirkland House web site.

roam175-29.student.harvard.edu - - [06/Jan/2004:06:23:45 -0500] "GET /facebook/index.html HTTP/1.1" 200 40723
"http://www_.kirkland.harvardsec.org/index.html" "Mozilla/5.0 (X11; U; Linux i686; en-US; rv:1.5) Gecko/20031007 Firebird/0.7"

6:23:51 A.M. EST
Mark Zuckerberg visits the "Face Book Profile” tab of the My Account page, which lists various fields and
privacy settings that users can update on their Face Book profiles.

roam175-29.student.harvard.edu - - [06/Jan/2004:06:23:51 -0500] "GET /myaccount/index.html?panel=facebook HTTP/1.1" 200 11069
"http://www.kirkland.harvardsec.org/facebook/index.html" "Mozilla/5.0 (X11; U; Linux i686; en-US; rv:1.5) Gecko/20031007 Firebird/0.7"
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6:24:19 A.M. EST
Mark Zuckerberg visits the "Contact Information” tab of the My Account page, which lists various fields
that users can update on their Face Book profiles.

roam175-29.student.harvard.edu - - [06/Jan/2004:06:24:19 -0500] "GET /myaccount/index.html?panel=contact HTTP/1.1" 200 13655
"http://www.kirkland.harvardsec.org/myaccount/index.html?panel=facebook" "Mozilla/5.0 (X11; U; Linux i686; en-US; rv:1.5) Gecko/20031007 Firebird/0.7"

6:24:26 A.M. EST
Seven seconds later, Mark Zuckerberg visits the "Personal Information” tab of the My Account page,
which lists various fields that users can update on their Face Book profiles.

roam175-29.student.harvard.edu - - [06/Jan/2004:06:24:26 -0500] "GET /myaccount/index.html?panel=personal HTTP/1.1" 200 13907
"http://www.kirkland.harvardsec.org/myaccount/index.html?panel=contact" "Mozilla/5.0 (X11; U; Linux i686; en-US; rv:1.5) Gecko/20031007 Firebird/0.7"

6:24:35 A.M. EST
Mark Zuckerberg clicks the Save button at the bottom of the "Personal Information” tab of the My Account
page, updating his profile.

roam175-29.student.harvard.edu - - [06/Jan/2004:06:24:35 -0500] "POST /myaccount/index.html HTTP/1.1" 200 13946
"http://www.kirkland.harvardsec.org/myaccount/index.html?panel=personal” "Mozilla/5.0 (X11; U; Linux i686; en-US;rv:1.5) Gecko/20031007 Firebird/0.7"

6:24:40 A.M. EST
Mark Zuckerberg goes back to the "Face Book Information” tab of the My Account page.

roam175-29.student.harvard.edu - - [06/Jan/2004:06:24:40 -0500] "GET /myaccount/index.html?panel=facebook HTTP/1.1" 200 11069
"http://www_.kirkland.harvardsec.org/myaccount/index.html" "Mozilla/5.0 (X11; U; Linux i686; en-US; rv:1.5) Gecko/20031007 Firebird/0.7"

6:25:28 A.M. EST
Mark Zuckerberg goes back to the Universal Face Book.

roam175-29.student.harvard.edu - - [06/Jan/2004:06:25:28 -0500] "GET /facebook/index.html HTTP/1.1" 200 40723
"http://www.kirkland.harvardsec.org/index.html" "Mozilla/5.0 (X11; U; Linux i686; en-US; rv:1.5) Gecko/20031007 Firebird/0.7"

6:27:17 A.M. EST
Mark Zuckerberg searches the houseSYSTEM Universal Face Book for residents of a particular Harvard
University residence.

roam175-29.student.harvard.edu - - [06/Jan/2004:06:27:17 -0500] "POST /facebook/index.html HTTP/1.1" 200 12172
"http://www.kirkland.harvardsec.org/facebook/index.html" "Mozilla/5.0 (X11; U; Linux i686; en-US; rv:1.5) Gecko/20031007 Firebird/0.7"

10:33:51 A.M. EST
Aaron Greenspan responds to Mark Zuckerberg’'s e-mail.

From greensp@bs2-17.fas.harvard.edu Tue Jan 6 10:33:59 2004 -0500
Message-ID: <3FFAD55F.4020506@fas.harvard.edu>

Date: Tue, 06 Jan 2004 10:33:51 -0500

From: Aaron Greenspan <greensp@fas.harvard.edu>

User-Agent: Mozilla/5.0 (Windows; U; Windows NT 5.1; en-US; rv:1.6b) Gecko/20031208
X-Accept-Language: en-us, en

MIME-Version: 1.0

To: Mark Elliot Zuckerberg <mzuckerb@fas.harvard.edu>

Subject: Re: question

References: <Pine.OSF.4.58.0401060611190.19401@is01.fas.harvard.edu>
In-Reply-To: <Pine.OSF.4.58.0401060611190.19401@is01.fas.harvard.edu>
Content-Type: text/plain; charset=us-ascii; format=flowed
Content-Transfer-Encoding: 7bit

Status: RO

X-Status:

X-Keywords:

X-UID: 4002

Mark,
What kind of app were you thinking of? Maybe we could integrate it into houseSYSTEM.

Aaron

12:17:59 P.M. EST
Mark Zuckerberg responds to Aaron Greenspan’s e-mail.
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At this point, Facebook CEO Mark Zuckerberg’s pattern on privacy is clear. Launch new
stuff that pushes the boundaries of what people consider comfortable. Apologize and
assure users that they control their information, but rarely pull back entirely, and usually

{http://ad.doubleclick.net/click%3Bh%3Dv8/3be5/3/0/%2a

reintroduce similar features at a later date when people seem more ready for it. (1%3B249159074%3B0-0%3B0%3874509208%3B4307-30
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new products.)
(http://allthingsd.com /files/2011/12
[ZuckerbergD8.png)Here’s a trip down memory lane,
looking back at Zuckerberg’s apologies for upsetting
users — usually about privacy. '
There are some common themes. Zuckerberg almost
always tells users that change is hard, often referring
back to the early days of Facebook when it had barely
any of the features people know and love today. He
says sharing and a more open and connected world are
good, and often he says he appreciates all the LATEST VIDEO

feedback. View all videos » (https:/alithingsd.comivideor)

Most of all, Zuckerberg seems to take pride in offering
an explicit, earnest apology, but doesn’t actually admit
he was wrong, just that he’s sorry for how things were

rolled out or perceived.

First up, this is a real gem. On August 29, 2006 (https://blog.facebook.com




[blog.php?post=2207522130), Zuckerberg made his first Facebook company blog post. It
was a pre-apology, warning users of upcoming changes they might not like — I think he
was referring to the news feed and opening the site to the general public.

When we've made changes in the past, a lot of people have gotten upset and emailed
in asking us to change the site back. Change can be disorienting, but we do it because
we’re sure it makes the site better.

The next week, users did in fact go bonkers over the introduction of Facebook’s news feed.
Zuckerberg famously wrote, “Calin down. Breathe, We hear you
(https: //blog facebogk.com/blog.php?post=2208197130).”

We didn'’t take away any privacy options. [Your privacy options remain the same.] The
privacy rules haven’t changed. None of your information is visible to anyone who
couldn’t see it before the changes.

Later, Zuckerberg dropped the condescension and admitted “we really messed this one up
(https://blog.facebook.com/blog. php?post=2208562130),” both in messaging and

controls for the news feed feature.
Then a year went by without a Zuckerberg blog post. Until...

“Thoughts on Beacon (https://blog.facebook.com/blog.php?post= 0).” This was
the infamous feature that automatically shared users’ activities on other Web sites back on
Facebook. (The concept has made a return in Facebook’s new frictionless sharing, which is
to be rolled out more fully soon.) Zuckerberg wrote:

We've made a lot of mistakes building this feature, but we’ve made even more with
how we’ve handled them. We simply did a bad job with this release, and I apologize
for it.

After that, Facebook started experimenting with how it rolled out new products. In some
cases it picks a group of users to try something first, in others it allows any user to opt in to
try something new. Some products go out to every user within the course of a day. There
doesn’t really seem to be a standard approach.

(http;//allthingsd.com /files/2011/11
[cops.png)People kept complaining — as in the
case of the 2008 redesign that made the Facebook
news feed a chronological list like Twitter. This
wasn't a privacy uproar but instead an interface
change many users didn’t like. Zuckerberg replied
it woul ifficult (h log. facebook.com
/blog.php?post=21033537130) for Facebook to
support both recent and relevant versions of the
news feed (something the site later introduced, then took away, and recently brought back
again, by the way).

Then, in early 2009, controversy erupted over changes to Facebook’s terms of use and who
owned users’ information. The ensuing discussion merited three

htips://blog. facebook.com/blog.php?post= 130) Zuckerberg
(hitps: //blog.facebook.com/blog. php?post=54746167130) posts
(https://blog.facebook.com/blog. php?post=56566967130).

At the end of that year Facebook made some major revisions to its privacy settings that set

off w1despread criticism. By this time Facebook pnvacy was a rna]or mainstream media
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Facebook eventually responded in May 2010 with a 91 ivacy setting overhaul

http: i . ] ings-an-improvement-

over-the-old-which-isnt-saving- much[ )- This time, Zuckerberg went to the Washington
Post op-ed page to justify the changes in addition to his usual blog post

(bttps://blog.facebook.com/blog.php?post=391922327130). He wrote:

need for users and software developers to rebel
against closed app platforms like Apple, Google
and Microsoft

Facebook has been growing quickly. It has become a community of more than 400
million people in just a few years. It’s a challenge to keep that many people satisfied
over time, so we move quickly to serve that community with new ways to connect with
the social Web and each other. Sometimes we move too fast — and after listening to
recent concerns, we're responding.
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“Sometimes we move too fast” seemed more of a brushoff than a real apology. “It’s a
comment on the execution of a policy, not on the policy itself,” John Paczkowski wrote
(bttp://allthingsd.com/20100526 /facebooks-new-approach-to-privacy/).

That brings us to the present day, where we have what turns out to be a textbook
Zuckerberg apology (https://blog.facebook.com/blog.php?post=10150378701937131)
acknowledging the FTC privacy settlement. This time, Zuckerberg tries to argue that
Facebook has done more good than harm on privacy throughout its existence.

“I founded Facebook on the idea that people want to share and connect with people in
their lives, but to do this everyone needs complete control over who they share with at all
times,” he starts. “Overall, I think we have a good history of providing transparency and
control over who can see your information. That said, I'm the first to admit that we’ve
made a bunch of mistakes.”
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