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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

PEARSON EDUCATION, INC, )
) In re Serial No. 77/844,847
Opposer, ) ‘
) Mark: TEACH COMPASS
v. )
) Opposition No. 91196684
BETH ANN WRIGHT, )
)
Applicant. )
OPPOSER’S RESPONSE TO

APPLICANT’S PETITION FOR REVIEW TO THE DIRECTOR

Opposer Pearson Education, Inc. (“Opposer™), by and through its undersigned counsel
and in accordance with the Trademark Rules of Practice and the Federal Rules of Civil
Procedure, files this response to the Petition for Review to the Director (“Applicént’s Petition™)
filed by Applicant‘Beth Ann Wright (“Applicant”) on Februéry 14,2011. For the reasons set
forth below, as well as those stated in Opposer’s November 10, 2010 Opposition to Applicant’s
October 26, 2010 Motion' and in the Trademark Trial and Appeal Board’s (the “Board”)
February 4, 2011 Order denying that Motion, Opposer respectfully requests that the Director
deny Applicant’s Petition in its entirety.
L OPPOSER’S NOTICE OF OPPOSITION WAS TIMELY FILED

Applicant’s Petition essentially seeks reconsideration of the straightforward issues
decided by the Board in its February 4, 2011 Order. The thrust of her argument is that Opposer’s
Notice of Opposition was not timely filed, and thus the Board “lacks juris:diction to institute,”

and Opposer “lacks standing to bring,” the instant opposition proceeding. See Applicant’s

! The arguments raised and authorities cited in Opposer’s November 10, 2010 Opposition are incorporated by
reference herein.
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Petition (“App.’s Pet.”) at p. 2. As the Board recognized in its Order, Opposer timely instituted
this proceeding within the extensions of time granted to it. Applicant’s continued arguments to
the contrary are presﬁmably based on a persistent miscalculation of the relevant dates.

As more fully addressed in Opposer’s November 10, 2010 Opposition Brief, Opposer
timely sought and received 30- and 60;day extensions of time to oppose Applicant’s application.
The 60-day extension expired on September 29, 2010, the same day on which Opposer filed its
Notice of Opposition, and thus the filing was timely. See TBMP § 209.02 (“The extension
expiration date stated in an action granting an extension, is the date upon which the extension
actually expires.”); see also, e.g., In re Cooper, 209 U.S.P.Q. 670, 670 (Comm’r Pats. 1980)
(mark published for opposition on March 20, 1979; last day to file an opposition or a request for
an extension of time to oppose was April 19, 1979).

Applicant’s Petition argues that filing was untimely because “[Opposer’s] Notice of
Opposition was filed 121 days from the date of publication of the mark, June 1, 2010.” App.’s
Pet. at pp. 3, 5. But this is only true if one counts both the date of publication and the date of
filing within the calculation. Applicant has apparently failed to recognize that, when calculating
deadlines under the Federal Rules of Civil Procedure, one must “exclude the day of the event
that triggers the period.” Fed. R. Civ. P. 6(a)(l)(A); see also TBMP § 101.02 (“Inter partes
proceedings before the Board are also governed by the Federal Rules of Civil Procedure, except
as otherwise provided in the Trademark Rules of Practice, and ‘wherever applicable and
appropriate’ . . . .”) (citing 37 C.F.R. § 2.116(a)). Under this proper standard, Applicant’s Notice
of Opposition was filed 120 days from publication of the application, and within the extensions

of time properly granted by the Board.
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IL THE BOARD PROPERLY DENIED APPLICANT’S MOTION FOR SUMMARY
JUDGMENT

Applicant’s Petition also argues that the Board erred in denying her Motion for Summary
Judgment on the grounds that it lacked supporting evidence and was thus the functional
equivalent of a motion for judgment on the pleadings. App.’s Pet. at pp. 6-7. Opposer notes
only that the Board further held that, because Applicant had not yet served initial disclosures,
any motion for summary judgment (unless based on claim or issue preclusion) was premature
even if exhibits had been attached. See Board’s February 4, 2010 Order at p.1,n.2. This
conclusion is consistent with all relevant authorities, see, e.g., Trademark Rule 2.127(¢), and
Applicant has not provided any basis for revisiting this issue.

CONCLUSION

The Board neither erred nor abused its discretion in finding Opposer’s Notice of
Opposition timely filed and in otherwise denying Applicant’s October 26, 201_0 Motion in its
entirety. Accordingly, Opposer respectfully requests that the Director similarly deny Applicant’s
Petition. See, e.g., Huffy Corp. v. Geoffrey Inc., 18 U.S.P.Q.2d 1240, 1242 (Comm’r Pats. 1990)
- (“With respect to non-final rulings of the Trademark Trial and Appeal Board, the Commissioner
will exercise supervisory authority under Trademark Rule 2.146(a)(3) only where there is a clear
error or abuse of discretion.”).

Dated: February 28,2011
New York, New York

lﬂ@ TOWNSEND & STOCKTON LLP
N

Stephen W. Feingold

Robert N. Potter

31 West 52nd Street, 14th Floor

New York, New York 10019
Telephone: (212) 775-8700
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Facsimile: (212) 775-8800

Attorneys for Opposer Pearson Education, Inc.
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

PEARSON EDUCATION, INC,

)
) In re Serial No. 77/844,847
Opposer, )
) Mark: TEACH COMPASS
V. )
) Opposition No. 91196684
BETH ANN WRIGHT, )
)
Applicant. )
CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing OPPOSER’S RESPONSE
TO APPLICANT’S PETITION FOR REVIEW TO THE DIRECTOR has been served on
Applicant Beth Ann Wright, by mailing said copy on February 28, 2011, via First Class Mail,
postage prepaid, and addressed as follows:
Beth Ann Wright
1166 Bonhomme [.§ke Dr., Apt, A
St. Louis, Missouri $3132
By:  _e—n
Robert N. Potter

Attorney for Opposer
Pearson Education, Inc.
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