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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Trademark Application
Serial No. 77/768,565 for the mark

HEROFIBER :
X
HERO NUTRITIONAL PRODUCTS LLC,
Opposition No. 91195886
Opposer,
V.
TOP TM, LLC,
Applicant.
X

ANSWER
| Applicant Top TM LLC (“TTM”) by its attorneys, Pryor Cashman LLP, as and
for its Answer to the Notice of Opposition (“Opposition”) filed by Opposer Hero Nutritional
Products LLC ( “HNP”), denies that HNP will be damaged by the registration of TTM’s
proposed designation HEROFIBER ( “Mark”™) as set forth in U.S. Trademark Application Serial
No. 77/768,565 ( “Application”). With respect to the specific assertions set forth in the
Opposition, TTM hereby alleges and states that it:

1. Admits the allegations set forth in § 1 of the Opposition to the extent that the
records of the U.S. Patent and Trademark Office: (a) list HNP as the owner of U.S. Trademark
Registration Nos. 3,029,888 and 2,995,645; and (b) state that applications from which such
registrations have issued were filed on March 18, 2004.

2. Lacks knowledge or information sufficient to form a belief as to the truth of the
allegations set forth in § 2 of the Opposition and therefore denies the same.

3. Denies each and every allegation set forth in § 3 of the Opposition.
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AS AND FOR A FIRST AFFIRMATIVE DEFENSE

4, HNP has failed to state any claim(s) upon which relief may be granted.

AS AND FOR A SECOND AFFIRMATIVE DEFENSE

5. HNP lacks sténding to bring this Opposition.

AS AND FOR A THIRD AFFIRMATIVE DEFENSE

6. TTM’s use and/or registration of the Mark will not create any likelihood of
confusion, mistake or deception because, inter alia, the Mark and HNP’s pleaded marks are not
“confusingly similar,” cover sufficiently different goods and are used through different channels

of trade.

AS AND FOR A FOURTH AFFIRMATIVE DEFENSE

7. Any claims which HNP may have had are barred by the equitable doctrines of

laches, estoppel, acquiescence and/or waiver.

AS AND FOR AN FIFTH AFFIRMATIVE DEFENSE

8. TTM presently has insufficient knowledge or information upon which to form a
belief as to whether it has additional, as yet unstated, affirmative defenses available. TTM
reserves the right to assert additional affirmative defenses for which it has developed factual

support pending the outcome of discovery or otherwise.



WHEREFORE, TTM requests that HNP’s claims be dismissed in their entirety

and that TTM be awarded such other and further relief as may be just and proper.

Dated: New York, New York

August 24,2010
Respectful mitted,

Téresa Lee, Esq.

PRYOR CASHMAN LLP
7 Times Square

New York, NY 10036-6569
(212) 421-4100
tlee@pryorcashman.com

Attorneys for Applicant
Top T™M, LLC
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I certify that on Augus[Z £ , 2010, a true and correct copy of the foregoing Answer To Notice of
Opposition: (a) is being filed electronically through ESTTA with the Trademark Trial and Appeal Board, United
States Patent and Trademark Office, Alexandria, VA 22313-1451; and (b) was mailed by first class mail, postage
prepaid, and a copy was sent via electronic mail to counsel for Opposer, Paul N. Tauger, Esq., Hero Nutritional

Products LLC., 991 Calle Negocio, San Clemente, CA 92673, ptauger@heronutritionals.com.
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